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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL 13
NEW DELHI

O.A. No. 1103/87
T.A. No.

198

DATE OF DECISION 6.7.1988

CORAM :

Shri Hari Warain

Shri 3.K. nehta

Versus

Union of India & Ors,

Shri M.L.Uerma,

The Hon'ble Mr. p.k. kartha, vice CHAiRroAN

The Hon'ble Mr. S.P. MUKER3I, • MEFBER

Petitioner

Advocate for the Petitioner(s)

Respondent s

_Advocate for the Respondcnt(s)

1. Whether Reporters of local papers may be allowed to see the Judgement ? 7*0

2. To be referred to the Reporter or not ?

3. Whether their Lordships wish to see the fair copy of the Judgement ?

4. Uhethsr to be circulated to all the Benches ? [YO

4-'
(S.P, mi<ER3l)

nEflBER

(P.K. KARTHA)
VICE CHAIRW'AM
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CENTRAL ADHINISTRATIUE TRI0UWAL

PRINCIPAL BENCH

WEW DELHI.

DITE OF _DECISIOWi 6.7.193S

REGN. WO, 0,A, 1103/87,

Shri Har Marain ... Applicant

Us«

/

;

Union of India & Ors, ... R'espondsnts.

CDRAMs

Hon'ble fir. P,!<. KaTtha, Vice-Chairman,

Hon'ble Mr. S.P. Muksrjij Fleiiiber

For the applicants Shri O.K. nshta^ Aduocate,

For the respcndentss Shri M.L® Ugrma,, Advocate,

JUDGflENT

(delivered by Hon^ble Mr .S.P, riukerji, Membsr)

The applicant, who has been workinQ as an Assistant

Engineer in the C.P.U.D., filed this application dated 28.7.1937,
)

under SgCtion 19 of the Administrative Tribunals Act, 1985^

praying that he should be deemed to have retired with effect

from 30.9.1985 with full pensionary benefits and that the

charga-shest dated 25.1.1935 be quashed and disciplinary

proceedings stopped. He ainended the application on 18.1.1988

praying .for the same reliefs. The brief facts of tha caS8

can be recounted as follouiss«=J'

2, The applicant joined the C.PJjJ.D. as Ounior Engineer
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on 9,2.1959. He uas posted in Delhi in Danuary, 1973 but sent

to Nepal where he worked bstwean 27,3,1974 and 23,3.1978, He

Was posted back to Delhi on 1,5 .1978 and proinoted as Assistant

Engineer in Delhi on 8»7.1981, On 16.7,1984, he was
jwsl'lA-i

transferred to Arunachal Pradesh and relisVBd^^on 3,8,1984,

On his representation, the trarefer order was cancelled on 5,10.1984

and he was posted to Bombay» The applicant represented against

his posting to Bombay but his reprcssntations were rejscted.

The last rejsction was ordered on 6.6,1985, During the pendency

of his various representations, on 3 .6.1935, the applicant, sent an

application for voluntary retirement to take effect from 1.4,1986,

This application was rsjacted by the respondents on 25,6.1985 on

. the ground that his voluntary retirement was not unconditional.

The applicant, by another letter dated 1.7.1985, sought voluntary

retirement with effect from 30.9.1985 giving three months notice.

In. response to this application, he received a letter dated 26.7.1985

askino him to send an application for voluntary retirement in the

' prescribed ,proforma through the concerned Superintending Engineer.
The applicant, on 5.8.1985, asksd for ths necessary proforma but

he" did not receive any reply thereto. On 30.9.1985, the applicant •

wrote to the respondents that in accordance with his application

of 1.7,1985, he stood voluntarily retired with effect from

30.9.1985, However, on 3.10.1985, the applicant received a

letter dated 27.c?.1985 from the respondents rejecting his request

for voluntary retirement. No reason was given for rejaction of his

application. According to the applicant, ths rajsction is invalid

ae ho had racal.ed tha rojaction letter on 5.10.1935, after the
d.

oxpir, of three ».ontt»= of notica,and also becauae no reaeon .ea
R-

\
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given for the rejection of his application, ^The applicant

received another letter on 17,10,1985 asking him to report

at Bombay. But the applicant represented for retirement

benefits. This representation was also rejected on 10.6,19B6,

On 4,11,1906, an Enquiry Officer was appointed for disciplinary

proceedings when, according to the applicant, he -had not

received any charge-sheet. He wrote to the raspondents on

14.11,1986 and a copy of the charge-sheet dated 16,1,1986

was sent to him on 18,1,1987,

3, " According to >the respondents, the applicant's

transfer to Arunachal Pradesh or-later to Bombay was an

incident of service and he cannot allege harassment. According

to them, he had besn in Delhi between 1973 arid 19B4 when he
^ ! \

was transferred to Bombay but he did not report for duty

despite repeated reminders and directions dated 14,11,1984,

14,1.1985, 19,2.1985, 27,9.1935, 17 ,10,1935,; 7,11,1985,

6.6.1986 and 25,6,1986, Disciplinary action was, accordingly,

initiated against him anJ according to the respondents, he was
/

served with the charge-sheet dated 26,1,1986 which he denied

having received. He was given a copy of the charge-sheeti

As regards the voluntary retirement, the respcndsnts have

conceded that he applied for such reti.rement on 1 ,7,1985.to

I

take effect from 30,9»1985. The notice of the applicant was

duly considered by the competent authority and the decision

taken thereon was conveyed to the applicant vide the letter

dated 27.9,1985, i.e. well before the expiry of the notice

period. The fact that he received it en 3.10.1985 makeB no

difference.

1^
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A, We haue heard the arguments oF the learned counsel

for both the parties and gone through the documents carefully®

Since the applicant has not sought any relief regarding his

transfer? lue n^ed not go into that question. So far as

the question of voluntary retirement is concerned, Rule

43-A^(2) of the Central Ciyil Services (pension) Rules. 1972

lays doiiin that "notice of voluntary retirement givan under

sub-rule (l) shall require acceptance of the appointing -

authority. Provided that where the appointing autl"iority does

not refuse to grant the permission for retirement before the

^expiry of the period specified in the said notice, the

retirement shall become effective from the date of expiry

of the said period."

5, The main question to be decided in this case is

whether rejection of the application of the applicant for

voluntary retireinent by the respondents througii their letter

•dated 27,g/i985j which was received by him on is

within the period of notice of three months with effact from

1.7,1985. It is an acceptcd principle of law that the date of,

decision is determined by the date -on which the decision &&

emanates from the deciding authority because it will not be possible foi:-

that authority to racall it. Since the letter of rejection

was, admittedly, issued on 27.9,1985, after which it was not

possible for the respondents to recall it, the fact that it

was received by the applicant on '3,,10.1585 would not postpone the

point of time at which the decision was taken. Accordingly,
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the respondents were fully within tha time of three months of

notice period in rejecting tha applicant's application for

voluntary ratirement® Since it is not the applicant's case

that by asking hin to'apply for voluntary retirement in the

prescribed proforina, tha respondents deemed his application

dated 30,9.1935 as non est^ the applicant cannot derive any

advantage of tha respondents' communication of 26.7.19S5.

Accordingly, we find that the applicant did not stand retired

with effect from 30.9^1985^

6, In 5 ^Raqnavan' vs, the General F'lanager, Tele-communicat ion and

•thsrs,/ '"UT.R, 1986 C.A.T. 227, the Madras Bench of this Tribunal

had Considered the question as to when .the refusal to accept withdrawal

of notice of voluntary retiremant by the appointing authority would be

operative. In that case, the applicant had sent a letter on 20.6.1981

Seeking voluntary retirement» Subsequently, he sent another letter

dated 15.9.1981 withdrawing the offer of voluntary retirement sent earlier.

The appointing authority accepted the offer of voluntary retirement on

^ 1,9,1981 but the applicant received the communication only on 15.10,1981,

There was delay in communication of the order of the appointing authority.

The Madras Bench observed as followss-

"Once a letter is sent by the applicant offering
to retire voluntarily, whatever be the reasons
for doing so, and that letter is accepted by
the appointing authority as early as on 1,9,1981, the

' applicant cannot withdraw his earliar of'fer which
has been duly accepted, "

In that case also tha acceptance was recorded on the relevant

file on 1,9.1981 but it was despatched to the applicant only on

9,9.1981 and received by him on 15.10.1981, Thus, the crucial date is
cvV!,-

the date of the ddcision of. the appointing authority not the date of

its receipt by the Government servant.

7. As regards the disciplinary proceedings, the rc-ispondents
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have not given any documentary evidence to prove that the charge-

sheet was served on the applicant before the Enquiry Officer was

appointed. Accordingly, in the interest of justice^ uie quash

the disciplinary proceedings with the direction to the respondents

to start ^ novo proceedings from the stage of the show cause

notice why disciplinary proceedings should not^ be started against

the applicant« The respondents will be at liberty to frame fresh

oharge-shieet after getting the applicant's reply to the show

cause noticQy if so advised, in accordance with law.

8. The application is allowed in part on,the above lines.

There will be no order as to casts.

(S.P, nukerji)
Administrative Plsmbar

(P»K« Kartha;
i Vice-chairman,


