S

Nt i

S © "IN THE CENTRAL ADMINISTRATIVE TRIBUNAL b
R . . PRINCIFAL BENCH, MEW DELHI.
) - . ' §B 2 :Uz;_f ébé/ j
_ Regn, N°i/;a‘ 1376[87
with 0% L101/87; GA_1513/87, OA 619/87 0A_1030/87,
QA 488/g7 0% .1.93 37 0’\ 603/87, OA 590 87, QA 1418 87, :
[87, QA 472787 185388 L77L/87 i
87, Q4 355/87, l‘ 398/87 and OA 87
Miss Usha Kumeri anand wewsApplicant
Vs. *Ef
Union of India ) «ovveRespondents i

v {Shr;i. Mehesh Kumar Singh & Others sssofApplicants

Vs. ) '

Union of India . ‘saseReSpondents 1
Shri Sandeep Kumar Sharma & Another e e soApplicants
Vs,
g1l Union of India eesoRespondents ]
& E Shri Yogesh Kumar & Qthers ) o (.-.',5..‘«\pp1icants ) A
b | v, o

k' % ‘Union of India eoeshieSpondents
: g ‘Shri Sudnakar Slngh Another ‘e swofpplicants i E
Hii Vs. - ik
% ‘Union of India ,...Respondents , [ f

‘Smt, Poonam Khanna oisedpplicant

Vs. - ’ ‘ ‘
Union of India +sesRespondents :
Shri Davinder Kumer eeo’iApplicant 1 :
' Vs, B
Union of India eeeuRespondents -~ |
Kurari Saroj & Another ‘s o svdpPplicants

Vs, B

Union of India ‘s« s oR@SPONdents

Shri Sushil Kumsr Srivastava & Others ‘seesAppPlicants
Vs, - ' 5 I
Union of Indie «»o’sRespondents :
Shri Tripurari Jha s vocApplicant
Vs, : ' s

Union of Indiez ‘s s s e Respondents I

Miss Indu Bali & Othe“s
Vs
Union of India

eosefpplicants

..o.Respondents ) ;
Vidya Rani & Apother ‘weesApplicant .
Vs, .

Union of India » «.Respondent s

cont, pege 2/-
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» :3-i‘For the Appl;cangs in all the

,-3§ja'Rap:Gupta T

-, Union of India;

' ?;‘Vss

-T'Unlon of IndlaQ;:

... Shri Nawal K*shore

'VS “e

‘Union of Ihdia'

‘Shrl Vlnod &umar Sharnw PEE

Vs.,.‘

. Union of Indla_u__.'

”VS.

‘ Union of Indla

Shr1 GaJender Sharma
 Vsi

“Union of Indie

- .Shri Suresh Kumar:

Vs,

. Smt. Tagender Kaur

Vsi

VA. Uhion of:Ipdia

above mentloned ‘cases

' For the ReSpondents in- all
the abOVe menbloned cases

.Shri Natar Pal

Vs,

”J.Unlon oF Indla & others' .

For: the Appllcant , :?,:i
LFo;‘thé Bésﬁshdéhts o

':Rééﬁ;Né;O%”lszs/avf"

ahrl c, Thangavelu & Ouhers

[

" Unighof -India. -

For the Applicants: ..

For the Respondents = -

PR

~Shri Abhai Kurar Sinha &]Others L

oo
‘
e

%.Applicéh{.

'y eRespondents

+<Respondents - .

wihpplicant

s+ ’sRespondents
#wApplicanték‘V
tiaéépondénts:
+oApplicant

"i.;He spondents
whApplicant

w.Beépangnts'
iiApplicanf

+ +Respondents

'..Shr1 BSs Malnee, B

Counsel

_..Shr1 Jagjlt Singh i

Counsel

..Applicant

..ReSpondents

WeShri V Py Sharma, .

Counsel

+oNone

. sAPplicants

« «Respondents f

..Shri B,S. keinece,
Counsel

.oShri O.K, doolLl,
Counsel

Do
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Regn;Nos.0A 1855/87

Shri Dhirendra Garg
Vs,
Union of India
Shri Ravindra Singh & Others

Vs,
Union of India

’

Shri Shivaji Misra & Others
Vse :
Union of India

Shri Anil Vyas
) . Vs, _
Union of India
Shri Vipin Behari & Others
vVsy ’
uUnion of India & Others
_ Smt, Madhu Kukreja
: Vs'e
Union of India

Shri Rajesh Sharma & Others

¢ Vs, -
Union of India

For the Applicants in the above

mentioned seven cases

For the Respondents in the aboi'e

mentioned seven cases

COPRAM

1341/87, OA
oA 1411/87, OA 1615/87 and

11/87 1478/87
1740/87.

w#Applicant

svRespondents

wApplicants

“wRespondents
sApplicants

s Respondents

.:Applican‘t

i %Respondents
RApplicants

<wRespondents
fesApplicant

‘nizRespondents

nrdpplicant

Ef,Respondents

‘«+Shri B,S% Mainee,

Counsel

“i;Mrs. Shashi Kfiran

Counsel

THE HON'BLE MR, P.K. KARTHA, VICE GHAI RVAN (J)

THE HON'BLE MR. -D.K. CHAKRAVORTY, ADMINISTRATIVE MEMBER

L, Whether Reporters of local papers may be allowed to

see the Judgment? &2

2, To be referred to the Reporters or not? g

(The Judgment of
Mir. PoKe Kartha,

The applicants in these applications file
Section 19 of the Administrative Tribunals Act, 1985 have

g under

the Bench dellvered by Hon'ble
Vice Chairman(J)

*
worked as Mobile Booking Clerks in the Railways for various

periods prior to 17.11.1986.

They have challenged

their dlsengagemen“ from service and have sought

* Responden..s in 0" T335/a7 contend that the applicants were :

Booking Agents.

’

Y N
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"Ltf;Trlbunal 1n aamlr Kumar hukheraee & Others Vs. oeneral

: 1ssued bue muster-roll was. malntalred for recoldlng their
';,day. Though they were called volumeerc 1n the Televant

-+ as Special T«Cs, and T.T. n. Helpers. -Ihey wprked

I iy gt y - - . ..
ARE--+ -. RO e e e e e e e Dt e s T T s

'-.the 1ssues erlslno in these appllcatzons are 51m11ar, it

_'15 convenlent to dispose them, of by a- colnmon judgment

" Manager,uEastern Rallway & Others on 25,3, 86, A;R 1986(2)

1,CAT 7 and by the Pr1nc1pal Bench 1n hlSS Neera- Mehta & Others
‘CﬁT380. in the aforesald declslons, the Trlbunal had

3. In :amlr Kumar Mukhergee's case, the appllcants

'-:order@bf the Rallway Board, they were also 1ocally known

: continuously for .a perlod of more thaﬁ 2 year and their i

© . services were sought to be dlSpenseo w1tn. The Calcutta -

'relnstaeemonu and regularisaelon and other 1e11efs. "As

7

2. . nt the outset, 3 brlef reference may be made to

‘

) uhe Judgneﬂts cellvered by the Calcutta Bench of this

VS. Unlon of lnd:La & Other< on 13.08 1989, A, TiBy _1989(19

cons1de*ed ‘gimilar 1ssues.

were enc?ged as v:lunteers t0 "assist the rallway thkéu x«

]
';wbhecking.staff for a short perlod and then their’ empibyment 3

',was-exténded frOm tlme to tlmew No appoinumene letters were

,autendcnce and they were pald at a flxed rate of k.o/- per

. the O~
Bench of the 1r1bunal held that[xmpugned order dated

vl6th .December, 1985 of the D1v151onal Railway L .anagery,
.Asansol, be set aClae/quashed and the applicants be trezted

as temporary employees. Once xhey are treated as

e e e g e S
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: ~'£empo£ary' ":':émpioyees,”'-theif service 'cdndit'ienls_ will be |

:governed by the relevant rules of the Rallways. The

.follow1ng extract £ rom para 12 of the jucgment is

relevantie

“n ~After carefully. con51aer1ng the argument5~
. of #ither side, we conclude ‘that the applicants
. 2re Railway employees. What they received as
. payment is nothing. but wages, They were paid
at a fixed rate of K.8/- per day regularly for
moré than a year and it is far-fetched to ¢all
such payment honorarium.or out of" pocket allowance.
. The manner in which they functioned and the way
‘théy were paid make it obvious that they were not
- volunteers. They are casual employees and by
~.working cont1nuousl¥ for more than 180 days they
are entitled to be treated as temporary employees.
. To disengage oOr dismiss them arbitarily as they
have been done by means of an order at Annexure-C
without notice or without giving any reason is-
clearly violative of the principles. of natural
justice and Articles 14 and 21 of the Conetltutlon
- of Indla no -

4, . ' In Miss Neera mehta's case, the appl;cants were

.tapp01nted as hobile Booklng Clerks 1n the Northern Ballway

on varlous dates between 1981 and 1985 on a purely

:ftemporary ba51s agalnst payment ‘on hourly ba51S., They had
"-'r.-‘
- rendered serv1ce for periods ranglng between li to 5 years.
',iThelr Serv1ces were sought to be terminated vlde telegram

1ssued on 15 l2 86. ThlS was challenced before tbe TrlbunaL

The case of the appllcants wa's that they ‘were entitled for

regu1arisatlon of their servrces and absorptlon against

regular vacancies in terms\of the circular 1ssued by the .

Nlnlstry of nallways on 2lst April, 1982, Whlch env1sages

that nthose vo_unteer/hoblle Booklng Clerks who have been

% The SLP filed by the Union of India agalnst the judgment

of the Tribunal was dlsmlssed by order dated 4.5, 1987.
&
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engaged on the vafidus‘réilways on certain rates of

honorariun per hour per day,’ nay be considered by

you for absorption agaihﬁt”fegular vacancies pr0vided

‘thet they heve the minimum qualifications required for

direct recruits and have put .in-a minimum of 3 years'
service as voluntesr/ikobile Booking Clerks."®
S, 'The aforesaid circular further laid down that

wthe screening for their absorption should bé done by a

comnittee of officerS'inclqdihg the Chairman or a Member

of the Reilway service commission concerned.®
6. - The appllcants also comtended that they were
1ndustr1a1 worners and as ‘such entitled to zegularlsatlon'

undéi Secticn 25F of the Industrial Disbutes'Acﬁ. "Another

contention raised by them was that they were casual labourers -

and as such entitled fér regularisation of fheirVServices
af;er completing 4 months'! service (vidé para 2511 of ﬁhe
Indian RaiiWay EstablishmentZManual). .Reference was also

, . _ dated 12,7,73 8~
made to the Hailway Boa;d's_circula;éwherein it was decided
by. +he Railway Board that’ the casual labour other than those
employed on prejects should be treated as !'temporary! afte;
tﬁe ekbiiy of 4'mon£hs continuoys employment

: 5
7. . The case of the respondents wes that in August 1973,

the Hailwey Board, on the Fecommendations of the Reilway

Convention Comnlttee, had intro duced a -scheme for

requisitioning the services of volunteers from amongst the

student sons/daughters and dependents. of railway employees
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"as liobile Booklng Clerks to work outside. thelr college

+an arrangement would not only help the low paid railway
-~ employees to. supplement thelr 1ncome but’ also generate among . 3
.-the seudents ‘an urge to lend a help;ng hand to the Rallway
ﬂAdmlnrstratlon 1n eradlcatlng t*cketless travel. In thlS

' liScheme,-sanction or. avallablllty of pOsts was not relevant

‘and'it was, based on consrderatlons of economy to help clear:ng
o provldlng part-tlme employment to wards of rallway employees..|
' Indlan Rellwaymen, a dec1sron was taken and commun1cated by .} F'

Z ;
!

' ‘the Rallway Boaxd v1de thelr c1rcu1ar dated 2l'4 1982 for

3 regularlsatlon and absorptlon of these Mobile Booking ClerkS‘k'?

[

R was dec1ded by the Rallway Board, vlde thElI circular dated

- 20 4,85 that the voluntary/moblle booklng clerks.uho,were

“hours. on payment - of sone honorarium during peak season or )

<The schem  was discontlnued on l4th Auguse; lsala dowever.‘ ﬁ

|
|
|
1

short rush perlods. The obJect of the schere was *hat such

) ¥

Y

-the rush -during the peak hours whlle at the some tlme . o

cori the metter belng taken up by the Natlonal Federatlon of il

agalnse regulcr vacancres. On 2 further reprecentatlon lt e

3
% i
:
t

-engaged as such prior to 14 8 8l and who had since completed

3 Years' service may also be con51oered for regular

absorption a2gainst regular vacancres on the same terms and
Y ! i<
" '

. 3
conditions: as stlpulcted in circular dated 21,4,82, except | i

that to be.eligible for ecreening, a candldate should be

" 3
within the prescribed age limit after_taking into account

the total period of his engagement as Voluntary/ifobile :
qa_ respondents vas t“at since the original scheme o .

Booking Clerk The contention of thefof the Eallway Board
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. had been discontinued on 14,8,8l, only those applicants

who were employed prior to 14,8,8l1, the cut-off date,

- could at the most seek régularisation in terms of tle

circulars dated 21,4,82 and 20,4,85,

- PR 'In fact, the scheme was not discontinued on

. 14.8.81, The circulsr dated-21.4,82 refers to the
'_'Bailway Boardfs wireless message dated 11.%.81, in which
the General Managers of the Zonal Railway were advised that

“the engagement of the volunteer booking clerks may be

continued on the existing terms till further advices 1In

“'view of this, the various Beilway'Admihistrations continued
‘to engage 'such persons. This is clear from the Railway
‘Board's circular dated 17.11,86, which inter 2lia reads

-as follows:i=

u As Reilway Administration are aware, the

Board had advised all the Railway to discontinue

the practice of engaging the voluntary mobile

booking clerks on hoporarium basis for clearing
summer rush, or for other similex purpese in the
booking and reservation office. However, it has

come to the notice of the Beard that this practice

is still comtinuing in some of the Railway
Administations, The Board consider that it is not
desirable to continue such srrangements, Accordingly,
wherever:such arrangements have been mede, they should
be discontinued forthwith, complying with any
formalities zequired or legal requirements.”

9, The practice of engaging volunteer/Mobile Booking
Clerks was finally discontinued only from 17,11,86 when

alternative measures for coping with rush of work was °

"7 Suggested in the circular dated 17.11,86,

lo. In the above factutal Backgréund, the Tribunal

Qp—

cont, page S/~
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held in MiésvNeera%uehta[s‘caseithét-fixaiion of 14,8.,81
as the cut-off date~for regularlsatlon was arbltrary and

"discriminatory, - The Trlbunal observed as follows:~

n Nhlle the appllcantc might have.no lejal

. right as such in texms .of their -employment for -
reqgularisaiion. of absorption adainst regular
-vagancies, we See no reason why they should be

- denied this benefit:if others similarly placed
who were 'engaged prior to 14.8.81 have been )
absorhed .subject to .fulfilment of the requisite .

gualifications and length of service," ..

g
3
7

1. The Tribunal alloWed-the applicatipn and quashed

the 1nstrqc»10n coeveyed in the communlcatlon dated

—
</
SRR

ne
&

o 15 12 86 regardlng ehe dlscharoe o‘ uoblle Booklng Clerks, 2

n SO far as. it related to the appllcant ‘The' Trlbunal

e

further dlrected that all the appllcants who Were en,aged

AT

“on or before l7 ll.86 shall be regularlsed and absorbed

agalnst regular posts after they have cowpleted 3 years of
H. .
serv1ce fxom the date of thelr lnlulal engagenent subJect

gff':"' iw::‘;to,thelr fulfllllng all other-condltlons 1n,regard to

i uallflcatlons etc.; as’ contalned in clrculars dated

21 4 84 and 20 4 85 *

N

;fl12;~: The Prlnclpal Bench of the Tribunal followed its
dec151on 1n Llss Neera I..eh'ta'c case 1n GaJarajulu and Others

VS UnlOn of Indla ‘and Others declded on lOth Novenber, 1987

‘\

T AT

(QA 810/87.) .

* SLP filed by the Union of India in the Supreme Court was ,
- “dismissed vide order dated 18,3,68 with some observationsi |&

® SLP filed by the Union of Ihdia in the Supreme Court wes I
dismissed vide orcer dated 1l0.5,88, }
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13, The 1earned coansel of the appllcant relled uponx
”the judgmenﬂ#of the Trlbunal in M;ss Neera Vehta's case and
"‘Lgrn Samrr Kumar Mukhergee's case and submltted that these

'appllcatlons nay be dlsposed of in. the llght of the Sald

""=;Judgments.~

.{ . .
. PR

’-:respondents 'stated that the questzon whether the actlon_"
ylof the reSpondents 1n termrnatlng the servzces of a-«:
”hiMpblle Book ng Clerk w1th effect from l 3 1982 was legal

1'l'and JUStlfled ”as referred bY the Central Government to

the Industnal Tnbunal in m 10.25/85 (Netrapal smgh vss . |

T.the General Manager, Northern Ballway 8 Others). The .%. o

-afurther ques 1on referred .o the Industrlal Trlbunal was

;-,as to what rellef the worknen was entltled to. In that

,,,_

';'case, Shrl Netrapal Slngh was”app01nted to the post of

RS
P <

‘:Moblle Booklng Clerk on 24&11 73 and he’ warked in that post .

‘itupto 28 2 82. HlS servrces were termlnated on l.o.SZu by a

verbal order. He-was given no no 1ce nor pazd any
N ‘. RN Y -

’ retrenchment compensatlon."The rule of f~r=t come 1ast go

[ S

was also v1olated and he - sought relnstatement with

U'r'contlnu1ty of cerv_ce and full back wages.- The management
5 .

1n its wrltten statenent sutmltted that the’ case of the

claimant was not covered by the prOV151ons of Section 25F

of the Incustrial .Disputes Act.’

15, The Industriel Tribunal vide its order dated
29,9.86 came td the conclusion that the claimant had put *
\

in more than 240 days of wo rk and, therefore, the management f
C»»/~

{
{
|
|
J
T : ' ) - SR |
PRk Shr1 Jagjl* Singh, the 1earned counsel for the SRR S
|
i
§
{
]
t

i
b
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ught to have complled with the prov1<lons of Sectlon 25F.

' by uhe dlscont:nuence of the =cheme under which he was
_appoxnted, amoun*ed to re enchnent Hemever, the manaoement L
wdld not serve the r-.ulslte one months' notlce ncr make -
ilpayment in lleu of such notlce nor.dld it pay eny
"; reerenchment compeneatlon equlvalent to 15 days' everage pay ':'
:4for every completed year of contlnuous serv;ce or” any part

theveof 1n excess of six months. Therefore, the Indu5trlal
' be held “to be legal._ The Industrlal Trlbunal however, noted

-:_ employees as melle Booklng Clerks had been dlscontlnued theze:
"H_was no case for relnstatement of the workman. In the.A ;
- teimeumstances,'lt was held that elalmant was entltled to
;;Lcompeneatlon for hls retrenchment,and a sum of Bse2 OOO/- was
;anarded.. Thellndus r1a1 Trlbunel alsolnoted that recru1tment‘vé
:1to the re*ular post of Booklng Clerk is through “the Rallway ::ﬁ?
‘ Serv1ce Commlsslon and such recru1ement w11l have to stand

- the test of nrtlcle l6 of the Constleutlon.

Alesponden+s bfought to oux, notlce that the SLP filed by the

I ;;'ll.e- T

The termlnatlon of hlS service though necesslt ated »t

Trlbunal found that the actlon of the management could not

that as the very scheme of employment of wards of razlway

16, Shr1 Jag 1t Slngh the learned counsel of the

\

c1a1mant in the aup“eme Court was dlsmlssed He submitted

that the de0151on of the Industrlal Trlbunal dsted 29.9. 1986

T E A L PR

should be bcrne in mlnd whlle dec1d1no the appllcatlons

before us.

T e R

17. e hzve carefully gone through the records of these

ceses and n:ve he2ard the learned counsel of both partizs, In. i

our opinion, the cdecisicns of this Tribunal in Samir Kumex

ey e e A S



‘have been exhaustlvely considered by the Trlbunal in Miss

..The Industrial Trlbunal had no occasion to consider these

. aspects &n its order daued 29.6.1966.

mukherijee's case and Miss Neera kiehta's case are entltled
to gréater weighﬁ than the order of the Industrial Tribunal
in- Netrapal Singh's case, The Industrial Tribunal has not

considered all the issues involved affecting a large number

of Nobile Booking Clerks whose seTvices were dispensed-with

N

by the respondents in view of the discontinuance of the schewe.

The ‘question whether the volunteers who had contlnuously woxked
for a.period of more than 2 year are entitled {0 be treated as

temporary employees was ‘considered by the Tribunal in Samir

Kumar Mukherjee's case, in the context .of the constituticnal .

i

{
i

guarantzes enshrlned im Art“cles 14 and 21 of the Constltutlon.

The question whether Mobile Booking Clerks were entitled to

the protectlon of paras251ll of the Indian Railway Establlshmht

ManUcl relatlnn to the regularlsatlon of casual labouruﬁafter 14

they have completed ﬁour:months' service, the relevance of

@4;8.81‘which was adopted by the respondents.as the cut-off

?éié for tue purpose.of determining eligibility to IEgularisé

;voluntner/upbi}e Booking Clerks and the implications of the

discontinuance of the schgmeib?-tbe_R@ilway Board on 17,11,86
"‘.

Neera Mehtats case, in the light of the decision of the

Supzeme Court in Inderpa-l Yadav Vs, U.0.I,, 1985(2) SLR 248,

ﬁ\

18, Shri Jagjit Singh fn:ther coniended that some of
the applicétions are not meintainable on the ground that
théy are barred by limitation in view of the provisions of

oec.;cns 20 and 21 of the Administrative Tribunels Act, 1985,

Q/‘//‘

)
|
i
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! "Mobile Booking Clerks, who were 51m116rly sztua ed w1thout
e forc:mg them to move the Tnbunal 1o seek s:un:.lar rel:.efs

fas in Neera ‘.1eh a's case (V:Lde Amnt Lal Ber.;y Vs, Co"lec..orj

"-19.;-" . I.xrs. Shasm. Kiran appear:mg for the respondents 1n

-v.o'r‘km='n and they axe ‘not: ent:u.led to the protectlon of

. Sec tion 2..>F of the InduStr:Lal Dlsputes Act. The stand token

"'3.~by her contradlcts the- stand of Shn JOOJlt Singh who has

:'.}-"-29.9 86. ment*omed above.‘ e Do

- 20, ) The ot‘ie* contentlons ralsed by Mls, Shash:, g(;u;en are

in any eVent the creatlon ‘and abol:n.t:.on of posts are to be

-In our op:.nlon, there is suff:.c:.ent .cause for condon:.ng the
- delay in these cases, The Trlbunal dellvered 11; judgment m
Miss- Neexr2 "mehtal”s case 'on 13;8.87.‘ ThQSe app,llcat:.‘qns were

: _‘flled w:uhln one year from that da telw The z‘espondéntsg ‘on :

the:.r own, ought 'to have uaken steps to reinstate all 'the .

"of uentral Exc:.se, 1975(4) sce 714, A. K. K.hanna VS. Un:.on of_

Indla "ATR. 1988(2) 518).

P

. % . L
that’ zhere are no’ vacanc:.es 1n ‘the. post of Moblle Book:l.ng

-~.Clerks in’ which the appllcants could be accommoda-ted and that '

’-\.

left to 'tne Government: to decide'.~ In this context, she placed

reliance -on some rulings of Supreme Court. These rulings are

of the O~
not appllcable to the facts and c:.rcumstances[cases before uss,

(l) T, Venkata Reddy Vs, 3izte of A.F,, 1985(3) SoC 198; K.
Rajendran Vs, State of ToNey 1982(2) 5Cc 273; Dr. .C,,
Shingzl Vs, Union of India, 1980(3) ScC 29; Ved Gupta Vs,
Apsara Theat;ev, 1932(4) SCC 323,

Q/I//

B eady

: N _some of the appl:.cations contended that *he appl:.cants are not - §

~-placed re..:.ance ‘on: the order of the Indu5tnal Tribunal da»ed .
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21, " sht1 V,P, Sharma, Counsel appearing fer the

applicant in 0AZ1747/88, relied upon the decision in

" Miss Neera Mehta's tase, The réspondents dis not entar

appearance in this case er file ‘their ceunter-affidavit

”-déspite'séverai apﬁdfﬁﬁﬁities given to them.

22." Shri O N. Naalri}‘appearlng fer the raspandents
in UA-1325/B7, cantended Ehat this Trlbunal has ns

jjhrisdlctidn‘és the applicénts 'at no stage "had bean
taken into empléyment af the Railuyays, They were engaged
"‘as boeking agents en cemmissien basis and their centract

was of pecuniary nature'and wes net in the nature of

‘safvice of employment, The applicants were engaged on

a purely coamission basis of Rupéé'una‘par'100 tickets

-seld.' Achrdihg ﬁn'ﬁih; the decisiens of the Tribunal

" in Nee:é‘mehta'gmbasa and Gajarajulu's case are not

o aﬁplicéﬁlé to the facts and circumstances of the appli-

“cation befors us as the applicants in those tuo cases
“were éngages on an honerarium basis per heur per day,

:furtﬁef; the system ‘of their .engagement was discentinued

M piom 11.4,1984, - The respendents have also raised the

pléé'bf'nbn;exhauéticn of remedies available under ths

' Service Lay and the plea of har of limitatiun.

23. C As'against the above, the 1sarned coungel of the
-'Bppllcdnt drey sur attention ts some cerrespondence in

" uhich the applicants have béen referred to as "Mobile

Bookihg Clerks" and to a call letter dated 3.11.1980

agdressed to one af ‘the applicants (yide A-1, A-5, A-10,
A-13 A-14, AZ15 ané R—16 tn the application), He also
submittsd that the purpose "of appeinting the applicants

and theAFunctians to be‘ﬁerfbrmed by them uwere identical,

~ though the deslgnatlen and tha mode of payment was

<d1Fferent. Ue are inclined to. agree with this view,

S—
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- regpondente :ega;qinggnonpexhaustlpn of remedies and

_limitation,.

-
.28 In. tha facts and, circumstances of. the case, we

also do not see any. marlt in tha plsas raised by the

Ganara;hanél sis of the applications:

25,. . In.ths majority of cases, termination of services

-.uas.sffected by varbal brﬂepg,< Tna period of duty put

in by the.applicants .Tanges. From less than one month in
some cages to a little over a years in soms others, In

~the majority of . .Cases, the dpplicants have worked for

: mpre_thanEJZD days continuously. In soms others, thay

-have uorkad'Fq; 120 dey s if the prokan periods of service

are also taken intu account.For the purpose of compuﬁing'

the raqu1site yearg aof servlce for regularisation and

- absorption under the scheme, tha broken pariods of

service are to ba ;aken lnpo_aqcount. This is clear from
. the Railuay Board's letter dated 4th June, 1983 in which

. it.is stated that the psrsons who have been sngaged to

‘clear summer-Tush etc., ?nay_bq_cpnsidared for abserptien

<against:the_appgopri§te Vécancies;prnvlded that they have

the minimum cualification required for direct rscruits

and. hdve put in a minlmum nf 3 years of servlce (1ncludlng?

. broken per;ods) " The Raxluay Buard's letter dated
-17.11.1986 has been 1mpugned in all cases. The reliefs

claimed.- include relnstatement and consequantlal benefitss

conferment of temporary status 1n cases where the person

_has worked for more than 120 days'and regularisation and

absorption_ after 3 years oF continuous ‘service and after
-‘1\

_ the employees are screened by the Ralluay Saruice Eomm;-

ssion. in. accordance with the scheme,

Special features of some cesges

26,. . During the hearing of these cases, our dttsntion
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was draun to the special Peatires of some applications
which deserve separate treatment (oA_aes/e7. 0A-555/87,
nA-137s/e7, oA_47z/a7 ‘and 0R=358/87).

27;" In> DA-488/87, the applicant vas app01nted asg

Nobile Booklng €lerk in’ Northern Railuays WeBofe 1743, 1985
uide order dated 15.3, 1985. She had put in continuous:

and, therefure, she submitted ‘an appllcatlon for 2 months

: maternity leave on 16...1986. She deliuered a Female

oFflce oF the respondents ‘to 301n dutyy she uas not

‘ alloued to dg’ s0_ on the ground that another ledy had

been posted in her place.ﬂ She was relieved from her
dutles WeBe F. 18 11,1986, The varsion of the raspondents

is that she did - not apply ‘for matarnlty leaue, that she,

”on her oun, left and dlscnntlnued from 17.9.1986 és Mobile

’Booklng‘C1erk and’ that uhen sha reported for duty on

‘18 11 1986, she uas not 8110ued to join.

,28. In our opin;nn. the termlnatlon ‘of services of an

”ad hoc Female employee “who' is: pregnant and has reached the

nstage af conf;nement is unjust and results in d;scrlmination

"  on the ground of sex which is uiolative of th;cles 14, 15

and 16 of the Cnnst;tutlnn (vide Ratan Lal & Dthers,vs.‘

" State of Haryana End Uthers. 1085 (3)’ SLE 541 and |

‘Smt. Sarita ﬂhuga Vg, State of Haryana and Uthers. 1988
(3) SLJ 175)- In view of thxs, ‘the termination of
SBercBS of the applicant wé er béd'in‘lau and is liable
to be quashed. ' g - -

29, In 0A- 555/87, the applicant was appoznted as

'Mohile Booking Clerk on 18,5,1984 in Nerthern Railuays."

He has put in 800 days of Qork‘in various spells, His

Q)‘\/‘

o..J‘ﬁa-Q

_child on 8. 10,1986, Gn 17,11, 1935, when she went. to the;'
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services uere'tarminafed_on 22,8,1986. The version of
the rasbondentg,is.thatAﬁs w2s involved in some vigilancse
cage and was accordingly disénQagad on 22,B8,1986, He uas,
housver, orderee# to ﬁe-reinstated vide letter dated

3,10,1986, Thereafter, it uas found that there uas no

.vacancy and, tharefore, he could not be re-engagad.

30. The appllsant has produced evidenca to indicate

that after his relnstatement uas ordered, a number of

, his juniors usre ‘appointed and that sven after the

vacancies were auailable. he wes not engaged becauss of

the impugned instructions of the Railuay Board dated
17.11.1986{vide letter dated 17.8.1987 of the Chief
Personnel Dfficer of the Northérn Railﬁéys addressed
to Senior Divisional Persnnnel Officer and his letter
dated 21 g, 1987 addressed to the vais;onal Railuay

Manager, Northern Rallu=ys, Annexuree Z and Z-1 to the

rejoinder aPFldau1t. pages 78 and 79 of the papeT=book).

31, . In u1eu of the aboue, ue are o? the opinion that

i the impugned order- of termlnatlon dated 22,B8,1986 is bad

in law and.is liable to be guashed,
32, - In 0R-1376/87, the applicéht uas appointed as
Mobile Booking Clerk on 9.4, 1985 She-uorked upto

" 7.7.1985, - She was again appointed on 26,10,1985 and

- - worked upto 13.5.1985. Again, she vas appointed on

-14,5,1986 and worked upte 31,7,7986, She has completed.

. more than 120 days'rcontinduus service, The version of

the respondents is that she was again offered engagemsnt

on 10th November, 1986 but she refused to join as she uas
studying in scme collage:x o

33. As against the above, the applicant has contended

thet aftgr she uwsds disengaéed-on 31,7.1986, she made-

O~
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" enguiries yhich revealed that there was no>brospect

of her re=sngagsment prior to the summer rush of 1987,
In order to-improve hér education, she joined a cellege
and paid‘exorbitaht‘Feés; When the dffsryof re-engagément

was received, she met tﬁé‘oﬁﬂicaﬁ'i concerned and

‘explained ths position to him, She wds advised to
“Gontinue her studies beceuse ‘the fresh offer wes only

'For'é‘éhbrt’péffdﬂ. SHe was also assured that she will

be re-engaged during summer rush of 1987 and £11L'tkén,
she could pursue her studies,’ ' .
34,  The undisputed Pact is‘fhat’she was disengaged

prior to the passing of the impugned order by the Railuay

‘Board on 17,11;1986;

" 35, In 0A-472/67, both the applicants were appointed

és'Mobilelaéoking Clerks in Fsbruary, 1985 and thsy wers
removed from service w.eefs 27.11.,1986. The contention

of the respordents is that only one ward .or child of

' Railway employee should be engaged as Mobile Booking
‘Clerk‘éhﬁ that ‘they 'were dropped and their elder sisters

'wéra kept, The contention of the applicants is that

there was no such decision that bnly'ons ward/child of

'Rdiluaf qﬁployees should bé'engagéd'és ﬂobile Booking
" Clerks, Had" there been any such decision, the applicants

" would not have been appointad, After having appointed

them, the réspondéhts could not hava terminated their
services without giving notice to them as they had
already put in more thép 1% years of service, Ue see
force in this contenﬁio;;

36, In DA-398/B7, the applicant was appointed as

Mobile Beoking Clerk on 11,3,1981 @nd he worked conii-

‘nuously in that post upte 4,11,1985, His services uwere

—
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‘terminated on the ground that he uas not son/daughter
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of serving Railuay employee, The applicant was nephew
of a serving Railuay employee, The applicant has relied

uﬁon the Railuay Board's order dated 20,3.1973)uhich

_provides that "dependents™ of the Railway employeass

are also eligible for such appointments, Miss Neera

Mehta uhosé cass has been decided by the Tribunal, was

not the child of any Railuay employee but she was a

dependent of & Railuay emplbyéﬁ. A-large number of

Booking Clerks who are still in service, are not children

of the Railuay employess but their relatives and others,
There is force in the contention of the applicant in
this regard, P

. Conclusions

37. .Folleuwing the decisioniof the Tribunal in Neera

Mehta's case 'and Samir Kumar Mukher jee's case, we hold

. that the length of the périoqlpf éeruiqe put in by the

. applicant in itself is not rslevant, Admittedly, all

these applicants had been engaged as Mobile Booking

" Clerks befare 17.11,1985.‘ In the interest of justice,

.all of them deserve toibe reinstated in eervice

irrespective of the period of service put in by them,
continuous &M :

- Those uho have put in/service uf'mo;é than 120 days,

o~ :
e would:i be entitled to temporary

status, uith all the attendant benefits, All persons
should be qonsidersd for regularisation and permanent
apsorptiaon iﬁ accordance with the provisions of the
scheme, In the facts agﬁtq;rcumstances of these casges,
we do not, however, consider it appropriate to direct
the respondents to pay back wages to the applicants on
their reinstatement in service, The period of service

On—
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. already put in by them beFore their serulcee wers

) termrneted, uould, no doubt, count for completion of

3 years perlnd of service ‘which is one of ths condltlens
for regularlsatlon and absorption. In uieu of the abovs

conclusion reached by us, lt is not negessary to consider

_ the other aubmissions made by the learned counsel of the

applxcant regarding the status of the applicants ag

_uorkmen under the Industrial DiSputes Act, 1947 and the

appllcabllity of Section 25.F of the said Act to them.
38, .In the light of ‘the above, ths applicatiuns are

dlsstBd nf with the follou;ng orders and directionsi=

-‘i)‘ The respanients are directed to reinstate
,'the‘applxcants to the post-of ﬂablle Booking
- Clerk in DA Nos.1376/87. ﬂ101/87, 1513/87,
:619/877, 1_030/8_7, 488/87, 193/87, 603/87,
.590/57, 1418/87, 64ﬂ/87, 472/87, 1853/8B7,

' 607/87. 1771/87. 857/87,A555/87, 398/87,
1552/87, 1747/885 1325/87, 1855/87, 1341/87,
,1011/87, 1a7a/a7, 1a11/97, 1615/87 and 1740/97
From the respective dates en uhich their
services ‘vere terminated, mlthin a periocd nF
J_S months from the date of communication of a
 copy of this order, The respondents are
* further direpted to ‘consider all ofzthem
for regularisation and abserption after they

complete 3 years of continunus service

(includ;ng the seruice alreedy put in by them .

before therr termination) and after verifica-
tion of their qualifications for permanent
absorption, Their regularisation and absorp-
tion would aiso be subject to their fulfilling

all other conditions as contained in the

on—~
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Ralluay Beard's circulars dated 21,4, 82
and 20,4.1985, HOuever,.lf any such
pefson has bacoms nver-éged in the mean-

uhlle, the respondants shall relax the age

& , _ : : .

H _ llmit to avoid hardship.

(i;) After reinstatemant to the' post of Mobile

_ Bouklng Clerk, the respondents are d;rected
‘_to conFer tamporary status on the applicants .
in 0.A, Nos.1376/87, 1101/87, 1513/87, 619/87,
1030/87, 488/87, 193/87, '603/87, 590/87,
) 11418/87, 640/87, 472/87. 607/88, 859/87.
555/87, 398/87, 1662/87, 1341/87, 1011/87,
- A478/87, 1411/87, 1615/87 and 1740/87 if, on

the verificatien of the records, it is found
that théy héue put in 4 months of continuous
’servlce as ﬂoblle Booking Elerks and treat
-them as temporary ampleyees. Thay would dlso
-be entltled to regularisation as mentioned in
(1) aboue.
(iii) The' perlui Fram the date nf tarmlnatlon te
o A:‘the date oP reinstatement will' not be treated
:as éuty. ThB appl;cant= will not also be
Bntltled to any back: uages.

e (iv) There will be no order as to costs. A co
Co T e, i s_‘thxs gudgement be placed in all the case fl es.

(D.K. Chakraverty)
Administrative Member

(P.K. Kartha
Ulce-Chalrman(Judl )
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