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JUDGMENT {(Oral)

On a due consideration, the Departmental
Promotion Committee at its meeting held on 4.5.1@86
recommended thé'names of li Superintending Engineers
(Civil) for promotion to the post of Chief Engineer (Civil)
level II f?om among quite & number of Superintending
Engineers in the field of choice, The said
recommendation, inter alia, includéd the names of
Shri B.G‘.Karﬁa (applicant in 0.4. No. 1091/87) an@
Shri H.Z. Rastogi (applican£ in 0.... No. 1085/87).
However, it would appear that the names'weré not
approved for promotion to the said post by the

Appointments Committee.of the Cabinet and, therefore,
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their nanies were dropped from .- the panel; ' Feeling

aggrieved, the applicants have challenged their

supgrsession-by.mgans‘of the above mentioned O.As.

2. During the course of arguments, we have been shown

the minutes of the Cabinet Committee but we are not
apbfised qf the reasons on which'the recommendations of the
D.P.C.~were ;urned down by the A.C.cC, qua these two
applicanfs}" Wehyﬁherefore, directeé the respondents to show
us the relevant fiie-containing the reasons for not
accepting the recommenda£vons of the D,P.C, in relation |

to the applicants. -

3. An affidavit has been filed by; Shri bﬁaﬁish Behl,

Secretary to the Government of India in the Ministry of
Personnel, Public Grievances'énd'Pension,lDepartment of’
Personnel ani Training-claimiﬁg privilege under Sections

123 and 124 of the Indian Evidence Act and also unier the

{

provisinns of Article 74(2) of the Consﬁitutionyof India.
The affidavit runs - as under:-

"3, I "have car@fully gone through and considered
contents of the relevant file of this Department in
the light of the dlrectlons made by thp Tribunal in
their order dated S8th July, 1988 in O0.A. No., 1091 of
1997 and 0.2, No, 1085 of 1987, T Have come to the
conclusion that this file falls under the category of
documents/records the production and disclosure of which
are protect=d by Sections 123 and 124 of the Indian
Evidence Act and Article 74(2) of the Constitution of
India, as the communications/comments contained in
the aforesaid nothing as well as correspondence portions
of the file are unpublished official records relating
to the affairs of the 3tate as also equally the
communications made in the official confidence 'and
-are, as such, privilegsad, Further the disclosure of
the opinion expressed by the officers at various
levels would affect the freedom and candour of
expression of opinion in the execution of public
duties. In these circumstances‘ the record cannot be
oroduced alongwith the affidavit,

4, 1 realise the solemnity and significance

attached to the exercise of powers under S~ctions
/ .
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_ 123 gnd 124 of the Indian Evidence Act, 1872 and the
provisions of Article 74(2) of the Constitution of
India, ?rivilege is not being claimed on the ground
o? expgdlency or to avoid an embarassing or inconvenient
gltuatlon or because it is apprehended that the file
if produced, would defeat the case of the State._ ’

XX XXX . XXX xx"

The learned counsel for the applicant has
contested the claim of privilege of the respondents to the
production of the docuﬁents.ﬂand they have placed reliance
on a recent judgment of the Principql Bench of.this Tribunal

in Dr, (Mrs.) Znandita Mandal . Vs. Secretarv to the

Government of India, Ministry of Health and Family Welfare

and Others! (M.P. No. 13634/87 in 0.A. No. 344/87).

In the ‘said i case too, privilege was claimed in

respect of similar documents by the Secretary to thé
Governmeﬁt of India, Department of Personnel & Training,
Ministry Qf Persohnel on identical grounds., However, the
learned Chairman, who spoke for the Bench, noticéd that
the file which had been vroduced before them related to
the aprointment to the post of Specialist Grade I (post of
Professor pf Micro-biology) by way of promotion and the
applicant being an Associate Professor of Micro-biology
was duly recommendéd by the U.P.S.C. alongwith one Dr,
Madﬁu Sudan, Thus, the file céntained the proposals based
on the said recommendations, scrutiny of these proposals,
submissions made to the Appointments Committee of the Cabinet
and its decision thereon. As regards the claim under
Article 74(2) of the Constitution, the leafned Chairman

observed: -

"Under Article 74(2) what the courts are barred
from inguiring into is: "What advice was
tendered by the Ministers.to the President”.

In exercise of his functions, the President is
aded by the Council of Ministers and has to act
in accordance with theadvice tendered by the Crun¥% .
cil of Ministers., It is this advice that is
totally excluded from the purview of the Court.
The courts are prohibited from inguiring into
what advice was tendered by the Council of
Ministers and the record containing such advice
cannot be required to be produced in any court,

1. A.T.R. 1988(1) CAT 479
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Protection afforded by Article 74(2) does not extend
to any notings made by the Secratary or even by the
Minister, However, so long as the advice is not
tendered to the President by the Council of Ministers,
it 1s not covered by art. 74(2). It is not as if every
order issued in the name of the President is preceded

by an advice to the President by the Council of
Ministers, ...." :

The learned Chairman further notic=d that "the
-Committee
proceedings of the Departmental Promotiongiwhich are hot’
placed for the President's consideration either with or without

the advice of the concerned Minister or of the Appointments

'Commi ttee of the Cabinet for approval do not constitute -advice

tendered by the Minister_or the Council of Ministers to the
President falling within the ambit of Article 74(2) of

the Constitution., In this case, the recommendation or
seiection by the UPSC (DPC) was not at all placed before
the President., No advice was tendered to the Presidenﬁ

by any Minister or Council of Ministers, The recommendations

"of the DPC (UPSC) did no+ go -even to the Cabinet, They

were only placed before the Appointments Committee~of the
Cabinet (ACC) 'and this Committee did not tender'vany advice
to the President, Such a dec@sion cannot be deemed to be A
an advice tendered to the President merely;because the

executive action is taken in the name of the President,"

The learned Chaimman further observed in the
said judgment: -~

"We have examined the record produced. We do

not find anyﬁhing therein the disclosure of which

endangers the public interest or jeopardiss the

public security to justify preventing its disclosure

to the applicant, The file merely contains opinion

recorded on the recommendations made by the UPSC (DpC),

We do not find any sensitive material therein, the

disclosure of which would affect the friendly relations

between two countries or any material which would affect
- the security of the State, In fact, it contains only

the notings giving reasons as to why the recommendations

made by the Departmental Promotion Committee presided

over by a Member of the Union Public Service Commission

could not be accepted.... The matter as already

stated relates to the assessment of suitability and

merit of the Associate Professor of Micro-biology

for appointm=nt to the post of Professor of Micwo-

biology. The claim of privilege in our opinion ‘is

inappropriate and is accordingly rejected,..."



4. In our considered view, these observations
would aptly apply to the facts of the instant case,
We are in respectful agreement with the observations

made above by the Principal Bench. We may notice

. here’.that the decision of the Bench adverted to above

was challenged by way of Special Leave Petition
being No, 77°~773 of 1988 in the Supreme Court but the
same was disallowed, Their Lordships of the Suprme

Court observed as follows: -

"We have carefully considered the facts and
circumstances of these two cases and heard learned
counsel for the parties. We are satisfied that
having regard to the innocuous contents of the
material which the Administrative Tribunal has
desired we need not enter into the question as o
whether this material can be described as privileged.
This course of action is acceded to by learned counsel
of the parties. Ih' the circumstances the special
lezve petitions are dismissed,.,...® - - - -

5. Under the cifcums‘ances, we disallow the
privilege claimed in this case and w& proceed to examine

the minutes of the A,C.C, in this respect,

6. The respondents have produced before us. a éealed
cover containing the relevant file of the Department of
Personnel and Training (Office of the Establishment Cfficer) -
and the same has been opened in our presence, However,

we do not think it will be in public interest to show the
file as such to the parties. We have read out the

relevan£ conteﬁts to the‘counsel for the parties.

Reference in this context is made to the observations

made by Court No. I of fhe Principal Bench in Shri

V.D. Trivedi Vs, Union of India (M.P. No, 1328-4/87 in

O.A. No. 272/87) to_theé following effect:

"4, Howover, we find that it is not necessary
. in public interest to disclose the name of the
' " officers and the Minis'ers who have recorded their
© opinion or expressed certain views., Therefore,
while rejecting the claim of privilege, we hold
that the applicant will be =ntitled to the disclosure
of the names of the offic~rs or the i"in‘ sters
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who have recorded their opinion or expressed
certain views. Accordingly, a copy of para,
4 of the Note dated 19.1.1987 concerning the
applicant on page 2 of File No., 18(59) EQ/86
(ACC) which forms the basis for the approval
of the ACC may be furnished to the apolicant,"

Hence, we order accordingly,
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MEMBER | VICE| CHATRMAN,



