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2Nr:'R;>.L administra'^^ive tribunal
PRTNCIPAL B":NCH new DELHI.

DATS OF DEC~SI"N; 14.9.1988,

RSGN. NO. O.A. 1085/87.
O.A. 1091/87.

Shri H.S. Rastogi .., Applicant

Shri E.G. Kama , .Applicant

Vs.

Union of India & Ors. .... Respondents,

COR.%1: !

Hon'ble Mr. Justice J.D, Jain, Vice-Chai man.

Hon'ble Mr. Birbal Nath, Administrative Member.

For the applicants: Ms, Shyamala Pappu, Sr. Counsel
v/ith Shri K.K. Rai, counsel.

For the respondents; Shri P.P. Khurana, counsel,

JUDGMENT

{delivered by Hon'ble Mr, Birbal Nath, AM),

S/Shri H.S. Rastogi and B.G. Kama, Superintending

Engineers, Delhi Administration and C.P.W.D. have per

their O.A. No. 1085/87 and o'.A. No. 1091/87 filed on

23rd July, 1987 and 31st July, 1987 respectively, challenged

the appointment of their juniors to the post of Chief

Engineer vide orders dated 12th March, 198 7 and" 20th March,

1987 issued by the Government of India, Ministry of

Urban Development ('^nnexure ' S' and 'F' to the application

of Shri Rastogi and Annexures 'B' and 'C to the application

of Shri Kama) .

2. Since the two applicants have impugned the same

orders of promotion and raised identical contentions, both

applications are disposed of by a common order.
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3, The facts leading to ti

the applicant Shri H,S. Rastoc
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plicant, Shri E.G. Kama is

the Civil Engineering Services

50, He was appointed as

n C.P.W.D. in 1962. He got

ineer in 1965. He vjas promoted

to the next higher scale of Superintending Engineer in 1973,

He also got selection grade of the post of Superintending

Engineer in 1986.

4. A meeting of the D.P.C. was held on 4.3.1986

to recommend a panel of officers for officiating promotion

as Chief Engineer (Civil) level II on regular basis against

11 existing/anticipated vacancies during the year 1986,

However, the DPC framed a larger panel because a few

officers were on deputation and might not have been

available for appoin-bnent immediately. The DPC was

presided over by a Member of the UPSC and they'assessed

the records of 33 officers and recommended the names of-

S/Shri H.S. Rastogi and B,G. Kama at serial No. 11 and B

respectively. It is the grievance of the applicantthat

having been recommended by the D.P.C. which was presided

over by a Member of -the UPSC, they have been ignored for

promotion and their rights under Articles 14 and 16 of the
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Constitution have been denied.

Their contention is that the Appointments Committee

of the Cabinet has acted arbitrarnly. by approving others and

ignoring the applicants, ' '

5. • The Respondents-Union of India were asked to produce

the file on which the promotion cases of the applicants

were examined by the A.C.C. However, the Secretary to. the

Government of- India in the Ministry of Personnel, Public

Grievances and Pension, Department of Personnel & Training,

filed an affidavit on 25th August, 198S claiming privilege

to ,,the disclosure of the'contents of the said file. By

a separabe order, th^ Tribunal-has rejected the claim of

privilege and has perused the contents of the file on which

the cases of the applicants were processed by,the A.C.C.-

It :is unfortunate that the •respondents-Union of India'

decided to retreat behind the claim of privilege when they

had examined the cases of the applicants and others, in a

proper manner.

6. VJe have heard the arguments of the learned GounseJ.-

for theparties and perused the documents placed before us.

...... It may be, noted at the outset that Ms. Shyamala Pappu,

learned Senior Counsel for the applicants wanted to rely

on .the judgment of the Tribunal in the case of Shri Tejinder
I ' ' • -

Singh Vs. UOI & Ors. (O.A. No, 45/86) decided oh 29th June,-

• 1987. by Court No, I of the Principal Bench, However, when

. it was mentioned that ah S.L.P. against this judgment has

been filed in the Hon'ble Supreme Court and the operation

of the judgment has been stayed, the learned Sr. Counsel'

for the applicant fairly agreed not to refer to this

judgment during the course of the arguments,

' 7. ^ The principal contention urged by Ms. Shyamala Pappu '

on behalf, of the .^applicants is that the decision of the -

A.C.C, was arbitrary and no reasons were recorded.for ignoring

the;, claims-'of the applicantSi Before we deal with this -
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contention, the second contention urged by the

learned Sr. counsel may be disposed of first. She

d^^7elt upon ground (L) in the application of Shri

H.S. Rastogi and ground (m) in the application of Shri

B.C. Kama. These grounds read, as under; --

appointment Committee of the Cabinet
further acted arbitrarily by approving the balance 4
names for promotion despite their being a •stand bv"
as explained above. As the applicants understand one
of the^candidates, Shri Gulzar Singh (Respondent Mo. 3)
who got approval of the Appointment Committee had been
charge sheeted in connection with a minor penalty and
a censure was passed agMnst him sometimes in
October, 1976,- On the contrary, so far the apolicant
is concerned, he has always received commendation
by the department and no adverse entry has- been ever
made in his career. Even, the other candidate, Shri
S.R.^Goyal, who has been cl~eared by Appointment
committee was charge sheeted for major penalty •
proceedings and a written warning was issued to him.
some time in September, 1981. The same is obvious
from communication dated 18.2.1987 from Establishment
utticcr. Department of Personnel & A.R. addresser? to
Ministry of Urban Development consequent to which
office order No. 47/1987 dated 20,3.1987 was issued
by Ministry of Urban Development, This order has also
been impugned as Annexure F."

para.(m) in the application of Shri B.C. Kama makes
a similar reading.

Her contention is that whereas .the applicants had no

adverse entry, a censure was awarded to Shri Gulzar Singh in

October, 1976 and a written warning was issued to Shri S.R„

Goel in September, 1981. EvenVby their-own averment,

a censure of 1976 i.e. IS years old should not debar promotion o

a. Government e.nployee if he is other-wise suitable.

May be, proceedings were initiied against Shri S.R, Goel

but issuance of a X'v^ritten warning is no impediment to

promotion since warning is not a statutory punisliment.

Thus, this c^-allenge is not open to the applicants.

The next principal contention of the learned counsel

for the applicants is that the UPSG is comprised of experts

and once a DPC ^ presided over by a Member of the Ui^SC
has made a recommendstion, the same is feeing ifpon the

respondents—Uni.on of Inaia and they cannot- be differed with
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by the appointing authority. fn this connection, she

relied on the office memo, dated 30th December, 1976

which lays down the detailed procedure fo^s^iaking

promotions and v/hich provides consultation with the

UPSC with regard to .prmotions on the rebommendc^tions

of the DPC. The said circular with respect to a

situation where difference of opinion arises reads as under:-

"If it is considered necessary by the appointing
authority to vary or disagree with the'recommendations
made by the DPC, the procedure prescribed for over
ruling the recommendations of UPSC shoulcJ be -
followed. The relevant portion of the procedure
as set, out in the Ministry of Home Affairs 0,M,

18/42/50-Ests. dated 27.11.1950•is reorodured
below; • "

"The Government of India have decided that where the
Union Public Service Commission have been consulted in
r:^gard to any appointment(s) the recommendations
made by the Commission should not be departed from
unless, in the opinion ofthe Hcn'ble Minister
concerned, exceptional circumstance^xist which in
the public interest require such departure. ^In such
a case_the reasons for holding this opinion should be
communicated to the Commission and the Commission
given an opportunity of further justifying their
recommendations. On the receipt of the observations

Commission, their,recommendations should be
considered further by the Ministry still considers
that the recommendations made by the Commission sho'jld
not be accepted, the case should be referred with a
self-contained summary to the Establishment Officer
of the Government of ^ndia who v/ill place it before
the Appointments Committee of the Cabinet consisting of
the Hon'ble the Prime Minister, the Hon'ble Minister
of Home Affairs and the Hon'ble Minister administratively
concerned with the appointment(s). , In cases in which
the Hon'ble Home Minister or the Hon'ble the Prime
Minister happens to be the Minister concerned with the
appointment, the Hon'ble Finance Minister will be
added to the Committee. The decision reached by the"
Appointment Committee in all such cases should be
communicated to the Commission by the Ministry
administratively concerned. Final orders in accordance
with the decision will also be issued by that Ministry
copy being endorsed to the Commission."

A perusal of the above said O.M, shows that once

a Ministry disagrees with the recommendations of the

UPSC, the matter has to be referred back and it will be

decided by the A.C.C. It was argued by the learned Sr.

'Counsel vfor the applicant that even where the A.C.C.

differs, they must refer back the. case to the UPSC.

In this connection, she relied upon the Supreme Court

judgment in the case of Chand.ra Mohan v. State o-p Uttar
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Pradesh end othersj wherein it was held that the power
of appointment by the Governor is conditioned by his

consultation with the High Court i.e. he will appoint a

person only in consultation with the High Court. In

the same manner, she relied upon the judgment of the

Supreme Court in the case of H.M. Gupta and others

-gtate of Jammu &Kashmir &Ors. In this case too,

the question was appointment of District Judge.

Apparently, the consultation with the High Court-was

inaispensable^^who supervises the v?ork of the Judicial

services. .In this judgment, it has been held that

where the State Government finds it difficult to accept

the recommendations of the High Court, it should indicate

its views to theHigh Court and the State Government

must have complete and effective consultation with the

High Court in the matter. She- went on to argue that

consultation or deliberation is not complete" or effective

befoxe theparties make their respective points of view known-

to the other or others and discuss and examine the relative

merits of their viev;s. In this regard, she was relying

upon the Supreme Court judgment in the case of

SThandramouleshwar Prasad v. The Patna High Court and others^

This case also relates to the supervision of High Court

over the officers of the Judicial Services.

•Ale have to distinguish all the three judgments on

the ground that consultation v/ith the High Court is not only

a constitutional requirement under Articles 2S3 and 234
also

but/there is an ineluctable reason for the same because the

High i-ourt is the only organ which supervises the working

or the judici|py and the working of th^ .f-at?xcisry ca,nnot be
known to the Governor or any other organ of the Executive.

1. AIR 1956 SC 1987.
2: 1983(1) SLR 161.
3. AIR 1970 SC 370
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go far as the judgment in the case of Chand raiTiouleshviar

Vs. The Patna High Court (supra) is concerned, it

refers to making of a proposal by. one party vand a

counter proposal by another'party. Evidently, there

is no question of '.a.- proposal being made by the IJPSC and

a counter proposal being made by the Union of India in

the matter under discussion.

It was further argued by" the learned counsel

for the applicants that the provisions of Article 233

of the Constitution regarding appointment of district

^ Judges by the Governor of the State in consultation with
the High Court is in the same language as with regard to

the appointment to civil services in terms of Article 320

TTsub clause (3)_/. It is true that Article 233

clearly stipulates that the Governor of the State •

shall appoint District Judges in consultation with the

High Court. I'̂ Tiere the Government has a counter proposal

^ to make, it should be done in accordance with the

judgment of the Supreme Court in thecase of Chandramouleshwar

Vs. The'Patna High Court (supra). However^ the provisions

uncer Article 320 of the Constitution do not contemplate

a situation of a counter proposal and a reference back.to

the UPSC by the Appointments Committee of the Cabinet

does not follow as a constitutional requirement. The

provisions of O.M. of December, 1976, quoted above,

do not cast this duty of re-consultation with the UPSC "

by the A.C.C. but only by the Ministry which happens to

differ with the recommendations of the UPSC,

The learned counsel for the applicant also relied

upon the judgment of the Supreme Court in the case of

Jatinder Kumar & Ors. Vs. State of Punjab and others^

wherein it has been held that the^recommend tions of the

UPSC, a body of independent persons of high ability, should

not.be ignored. Pira. 12 of this judgment reeds

1. (198'5) 1 see 122. ^ ^ —
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under;-

. ' "12. The ffitablishment of an independent body
like Public Service Commission is to ensure selection

:• - best available persons for appointment in a post
- to avoid arbitrariness and nepotism in the matter of

appointment. It is constituted by persons of high
ability, varied experience and of undisputed integrity

-and further assisted by experts on the subject. It'
is true that they are appointed by Government but once
they are appointed their independence is secured by ^
various provisions of the Constitution. Whenever
the Government is required to make an appointment
to a higher public office it is required to consult
the Public Service Commission. The selection'has to
be made by the Commission and the Government has to

' fill up the posts by appointing those selected and :
recommended by the Commission adhering to the
order of merit in the list of candi-fates sent by "the

- Public -Service Commission. The selection by the
commission, howqver, is only a recommendation of the
Commission and the final authority for appointment is"

; the Government. The Government may accept the
recommendation or may decline to accept the same. But.
if it chooses not to accept the "recommendations of , .
the Commission the Constitution enjoins the Government

! to place on the, table of the Legislative Assembly." its
' reasons and report for doing so. Thus, the Government

is made answerable to the House for any departure
vide Article 323 of" the Constitution. This^F/however, .
does not clothe the appellants with any such right,
•'•hey cannot claim as of right that the Government

• must accept the recommendation of the Commission.
If, however, the vacancy is to be filled up;, the
Government has to make appointment strictly adhering -

, to the order of merit as recommended by the Public
Service Commission. It cannot disturb the order of ' '
merit according to its own sweet will except 'for other
good reasons viz., bad conduct or character. "The
Government also, cannot appoint a Derson whose name•
does not appear in the list., But^itis open to the

. Government to decide how many appointments will be '
; made. The process for selection and selection for
; the purpose of recruitment against anticipated vacancie;

does not create a right to be appointed,to the post
which can be enforced by a mandamus..."

/

i

From the foregoing", it is clear that it cannot be

claimed as of right that the Government must accept the '

recommendations of the Commission. It has been held' ^ "
. /JU.

in the aforesaid judgment that i-fc cannot disturb theorder '

o:f merit according to its own sweet will except for other

good reasons viz., bad conduct or'character. The - ,

learned Sr. Counsel for the applicant argued that there - "

was no imputation,of bad conduct or character against the - '

applic^mts. Therefore, the order ot merit-made by the. •

UPSC could not .be disturbed by the respondents." - ,
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fo- After bestowing our earnest consideration

to the submissions made by the learned counsel for the

applicants, it is stated that we are in complete

respectful agreement'with the principles laid down ^

by the Supreme Court on the issue of consultation .

with the High Court and the UPSC, Nevertheless,

we find that consultation with the High Court andthe

UPSC are not on the same footing inasmuch as the High

Court is not only an independent constitutional body

but ±s also carries out supervisory functions over-

the subordinate judiciary and their recommendations on the

working of the judiciary will be binding upon the

Executive. However, this is not the case in respect

of the UPSC which certainly comprises experts and the

men of knovm ability but whose recommendations are only

of advisory nature and can be differed by the appointing

authority for good reasons. Good reasons need not only

be bad conduct but also with regard to the assessment

of an officer on the basis of his service record.

//^ In the instant case, the A.C.C. through its

Secretary came to the conclusion that the applicants had

gradings as follows;-

"Shri HS Rastogi v-Jhile in the earlier years he has
been graded A or B, theoE are no report for the period
1.4.84 to 15,5,84 and from 17.5.84 to 12.8.84, He
v?ent on deputation to NABARD. The report for ,the
period 13.8.84 to 31.3.85 grades him B or C.
report for 1985-86 grades him C and all but two
parameters. His overall grading in my view cannot
be more than Good.

Shri B.G, Karna In 1981-82, he.has been graded
as C under all parameters. Similarly, in 1982-83,
he has been graded as C under all parameters. In
1983-84 he has received B or C. It is only in 1985-86,
that he has received A under some parameters. In my
view the overall grading cannot be more than Good." '

We need not mention the name of the Hon'ble

Minister who had given his views about the grading.

The proposal was initiated by the Ministry of Urban
Minister of State

Development and it went through the H:oa/(PP), the
•'•'v. •

Hon'ble Home Minister and was approved by the Hon'ble Prime
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Minister and thus the process of consideration by the
A.C.C. was completed. In the present case, there are

valid reasons available on the file as to how the A.C.C.

came to the conclusion as it did in not approving the -

applicants for promotion to the "post of Chief Eng-:n<5er.

Before closing, we may discuss the final, argument

of the learned Sr. Counsel for the applicants that a '

comparative study of A.C.Rs should have been made by the

A.C.C, It is clear from the file produced before us

that the Hon'ble Minister had gone through the C.R.:

dossiers which amounts to a comparative study by him.

So, it cannot be said that the cases of the applicants

alone were picked. The Hon'ble Kinisfer has given his own

reasons as follows:-

"I have gone through the C.R, doss-
following three officers do not seem

to,deserve the rating of Very Good. The scale
is A to F with A being Outstanding, B Very Good
C Good D being Fair, E being not quite adequate
and F being unsatisfactory. I would have, therefore,
thought that unless an officer consistentlv got B
or above, his overall grading should not
be "Very Good". "

13. We have already reproduced the comments with

regard to the gradings awarded to the applicants on the

basis of their C.R. dossiers.

... n/-
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14. In view of the foregoing discussion of facts and

law, we find that these applications are v/ithout merit and

deserve to be rejected. We, therefore, reject these

applications, with no order as to costs.

(BIRBAL WATH)
Member

14.9.1988,

Q
JAIN)
^airman.Vice-(/I


