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CENTRAL ADP1INISTRATIWE TRIBUNAL
PRINCIPAL BENCH

NEIJ DELHI'.
•

date of PECISICN;0j;^;QtjQj. 31,1990

OA 618/B7

Shri R,f"e Balani & 12 Drs,

Versus

The Secretary (TD) & DG(TD)
and another,

DA 1D47/B7

N,G. Bassk i 2 Grs„

Versus

The Secretary (TO) & DG(TD)
and another,

CA 1070/S7

I ,K, Kapur 4 11 Crs,

Versus

The Secretary (TD) and DG(TD)
and another.

CA 1390/88

S,V, Bhopsrdikar

Versus

The Secretsry (TD) and DG(TD)
and another.

,,, Applicants,

,,, Respondents,

,,, Applicants.

,,, Respondents.

,,, Applicants,

... Respondents,

,., Applicant,

Respondents.

CORAI^; The Hon'ble nr. 3ustice Amitav Banerji, Chairman.

The Hon'ble Tir. B.C. nathur, Vice-Chairman(A),

Per the Applicants.

For the Respondents,

«... L. —I*'®-!'- Cha.ry«^ Shri'..S,B» Tiuarij
' • and" - ' -
Shri B,N,3inQhui
counsels

, ,, Shri S i C, Gupta,
Sr, Counsel uitt-

Sh.n.K.Gupt^ri P.P.Khurana
Counsel,

( Dudgement of the Bench delivered
by Hon'ble I^r, Dustice Amitav
Banerji, Chairrrsn )

'"*"// These four Original Applications (0,As) have been
~ r

/

filed by persons who claim that the continuous a^ hoc
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period of service as Development Officer is?, the Directorate

. ,General ,of Tepbni.ce.l peveloppn|i, rendered, b them should be
treated as regular, and cpynt.ed as su towards seniority. They

. ,.-;hf,y,e ,^lso.;prayexi.^ th,at, the,: ResppndBnM, be directed to place them

, , , on-,the, basis of .their, da.tes or joining the service as Development,

,,p.f.ficero The question? rai_s^in all these four C,As are similer

an.d; they, can, be. decided by. a common judgement.

. In 0..A. ,6.18/87,.,;,Shri B.aleni & 12 others were all

appointed initially ,as Assistant DB.velopment Off and then

. promote on, scl b.asis .as Deyelopment OfficerSubsequently,

:• : Vthey Msr.e re.gularised^ .as .,Development Officer. The dates of their

. . Initial appointinent, ad..hoc promotion and rfgularissticn as

D!?.v,e,lqpmen,t? Officer .u^re ,different. ; • ;

s. , The. fitst .Applican t Shri R.Fi. .Balani was appointed as

,• A^sis.tant Development -Offiper u.e.f. 4.2,1956 and then promoted

, 00 a,d hoc basis ss Development Officer,u.c.fe 30.1,1971 and
• . ' ' • . ' 'x

- - , regularised .as ,Development Officer u.e.f. 20.3,1973.

: ^. ; .-,,^The,:iast,ARplicaQt,'Np.:13 Shri .U. Seshadri uis 'appointed as

.^Assistant Dcyelppmsnt-Of fiper, u.e.f. 23.10.1969 and then promoted

, on,, ad, hoc; basis as Deyelppment Officer UeS.f. 1.12,1975 and

;.. r,, ;. reguLaxise.d.iU, e, f,... 1,6,,4 e19B2, _ .

,0. r +, The... Applicants No,, ,1,to,.7 have been further promoted

V asi Industrial Adviser, • a.nd/or, (^ddl. Industrial Adviser and

. continuing, as,-jsuch; but; ..their seniority^ right^ from the'stage

• • "
' iif :De\/elopm:ent- Of ficeors (tngg:)- is, sAdll -;&fif^e;cte.d, ^vi^a-vis

•V.?' ^ ".f.
'i

" direct r ecruits inaismuch as ithe ,a,p;pl,lGEnts ,Nps'̂ _1^^ 1.!^. h&v '̂ been

' ^sho^Jn junior to the. respective .direct rrecraits i- The applicants
• • ' - ' /

• - t ' 'allegaei^that this has caused serious prejudice to their rights
aft
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and interests. ' " •-• •'• -•' = - •i-. >.-4

The respondehts frainBd recfCiitniei^t rule^'cilied as

Directorate General of Technical Oevelbpitifent '(Class I Posts)

Recruitment Rules 1963 notified under Atticie '309 of the

Ccnstitutixin of Iridia uidte notification dated 30,11^1963,

According to the recruitme nt ,' the criteria- of appointment

etc. against the post of Development'Cfficer (EhQQ) has been

,50a by way of promotio'n an'd •33y339£''by k'ay* of direct recruitment

end 16,66% hiy transfer failing uhich by direct -recruitment.

The cfiteris foV pfomction ugs por'5-years fexpefience as

Assistant Development Officer, ' In 1'982, a fresh set of rules

were framed,uhich uere':calie-d 'as' DirectbrBtf General of

Technical Qeuelopmeni: '(Grade A Posts)' Recrui'tni'ent Rules,

1982, Under these rules, the 'itiethod'of recfuitment to the

post of Development Officef(EIngg') ' ''' cia '• •9B '̂by promotion

failing uhich by transfst on'ciepOtation Cinciudihg short-term

contract)failing both,by direct recruitment,' ' The remaining

lOf^ posts were to be filled by trans'feT on' deputation inclu

ding short-term contract. The applicants' casie uas that th®

" continuous ad' hoc serOice kk Development-•Oifiier'immediately

before regulsrisatioh iV" reqUired-to^be^fccuhted towards regular

service by the respohdent's", Sut this' has not been done, and,

" therefore, the" right's and' interests of-the •applicants heve been

ay' affecVed,- '̂ It u^s'"-theh' ststEd;-th.et^,a number of

ricum^h't's :'u;sr'e- app6i;nte-d :t)y uayi'of direct.'-recruitment through
i C,- i-The'partle'ulars' o f •narries.., date of appointment by

;' UPSC ::arfd-date ,'oF' jeiirii--nQ-.rare, .mentio=ned, in, paragraph (xvii)
/
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to the D,A, These officers were plac|d sheac pf the

;appiLicants aXthqugh.,t uere .actiog D^yeippment Officer

5r. f^prn earlier det.es, , Qp; 1,4..1?e4, , the r^spppdents released

. , the .8epiori,ty list where ,tt?e .position of the applicants in

^... terfTs , of .seniority, hciS. been, ihcorr?ctly. shoun.,. Their ^ hoc

, ,. ;periqd of service . hes , not .beeip c,6unted and. they have been

. shpun. junior, to the direcj:, recruits,. It juas stated that
\ ' .

the applicants,: No a l. eD.d.,2 who. had . uorked as Development

, jp-f ficers. co.ntinuously ,f rpm 30.1.157;i,,hf^y.e been placed junior

;tc^,; an, of ficar^ .goining,p applicants clained

!• ;Tthat,, eyeri.. thpuQ^,; th ey, lijerjs as Development Officers ^

• i t'̂ ®y, were, .denied,,,rBguia.r-,prpiTiptio,n, to the higher grade but

; • d ;-k;, - w.p;re. e^oyed,..tG continue in ad hoc capacity long after the

.;T. regular vacancies.,;had; p.ccurffd^,: They, urg.e.d that the long

, r i .v r period, p.f, ad hoc sjaryice rertdpjpd. by, each of the applicants

: i ws : b®~dprio,red,^,an^. .they.,, are; eptitlad to, be treated as

f ; ... . . . reg.ular. .from- thei,r., ,D,riginal.,.dat.e.. o.f p.romction as OevBlof;rr;ent •

T-poi.ptinueci to raise ob jections

Staga in-s,t, .t)ie, afo re,s..a,i.d. impug.ned a.C;ti,o,n ^,o,f the, ^respondents,

c ,p But ,,the. ;rjesf:j.pn,den.t.s ,h.3,d„,adopted, the ne.ga.tive attitude to

^ i,.ii .3,.Heacja,.;jB^14,^3ti6n .arose for deter-

,<5 ;;.v-rTii;natiqp' pf .se,niQri ty.. t.^,king,. ipt.p^,.lorio period of officiation.

i.) -;sB-nioratv , li%t,,,dEauQ ...up, in, t.h,.e:..y^e,ar 1984 uas not correct

VLv^ itKe,•̂ pp.lic,ants po,ntinuc^us •S|j-v$ce ' riendered

;i o.p o-d vhoc -basis f;or, ,the. p^urpqse .p,r/,5,eniofi ty... The epp'rlc^ents,
/

s .;:threr..e,fo.r.e,. pr.syed that,the, j.seniori.ty .list of Oeuelopinent'^''
' '

Officers prepared by respondents as on 1.4.1584 should be

/



' "'queshsl^ as in\)aiid''and the ' rBSpdndents niMy'be'directed tc

count thl perioci of' Bf ficiatibh of each of €he applicants

touards tegula r' sirt/ifce 'as Deweiopment '6f f icSr and refix

thea r ^enicrity ,' •They furtHer prayed ' that the ' respondents

' be''directed t6 Hold that the spjilicahts are'entitled to all'

' ' 'consequential'behentS'snd- to compiife'a' prdper'and valid

seniority list in'atcbrdance tilth' lau; •

• " • ' In thfeir' reply 'bn'behsTf 'df'the- res'pohdents, an

' objection'(jas t§Ren' is to -the wai'htainability'of the C.As

' oh thW gr'oundof'bei'rig •"^iJs'rr'ed b'y/li'm^ •

• ' haA/'e corre very beiate'dly 'to' the •I'tibUnar'^'and'Hhey have not -

•'•"even 'explainsd-«a-eh ''d^y""''d^T^^ Even'oihetui'se'^ there was

ho''suFf^(ficnt reas^'TbY''co'Hdohat'ibn" dbl^yv'' It uas further

' ' ' stated'that in "sfetvice ma'tteV3^^'¥he^-senic'^t^ is not to

be' disturbed" uhere'the persons ihclu'det!-'halfe^ acquiesced in it,

' It u'a's stated .that the 'dep:art'm'ehtal officers-'are generally

promo16d .oh .ad hoc basis sgi3i'nst~ 'the vacanciesreserved for

' ' bther cat^gqVie^ sutH '̂idV direct rWcru'its/dep'utationists when

""such, officers afe'-not ImrRedi^steiy- Ex/allsble,-'' •Such ad

* • promo14e"s 'ar& •"re'Ve'ifted' as "fe-b'on •ks''ttiV'''d'i'r&ct* recruit UPSC

' nomirieeW or' •de^E#itims^ts-'are' 'aVdll-abl®', • ^ hpp arrangements

are "resorted'to as' recruitment by "tKe' U^ and completiori of

tie's''0're'cVdent to' appb'intrrient takescohsaderable time,

omotions Vr'ff/'therefor^e, •nec'ess^£ii# tcT be cn ^ hpc

The beneficiGries in th'ese" arrangenfents are the



Oepartmental Officers so prc-rocted. But this c'cncession is ..

not to be taken as a matter of right .for the Department has

discretion tc keep the post vacant until such time the regular

candidates are available. The seniority list prepared by the

department is in accordnnce with the instructions of the

Department of Personnel and it cannot be changed until the

Department of Personnel revise the guidelines. It was stated

that the applicants are not entitled to coun|; their ^d ho£

service towards regular service and consequent seniority,
^^ i^ued' b'y^Hh-e'

' ' '> in accordance with the instructions £ Department of Personnel

and Training. The applicants have derived 'benefit of

ad hoc promotion.against vacancies reserved for others and they

nou want to derive further advantage through it in terms of

revision of seniority and lasting benefits flowing from it.

The posts were filled on ad hoc basis including those reserved

for the Direct Recruits. However, when the direct recruits

were available, the departmental candidates W9re assigned their

rightful positions in the seniority list. The ho£ service,

even if without a break, doss not count towards seniority a?
2";':

all hoc persons are to be shown below the regular candidates.

Further, it was urged that the applicants do not appear to

know the difference between " continuous hoc' service^ and
-a.!'-; f.;n r:; t -i-i -yrj .-Ki -z-..-'•

"continuous 'officiating' service". It was pointed out that

the continuous officiating service is servite rendered od

regular promotion through Departmental Promotion Committe,® and

is counted towards seniority. This position ha'S,'®een correctly

drawn up in the seniority list. Lastly,it was stated thajt there
\ I • '

&
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was 00 inipropriety in drawing up the seniority list of

officers and in the additional plea it was stated that

the Application is bad for non-joinder of necessary parties

as the applicants have failed to irrplead the persons uho are

likely to be affected in the event of the Application being

alloued,

A rejoinder uas filed denying the allegations and

the contentions raised in the reply of the respondents,

I-t.;wa^s^.^stpt^ there that the applicants were under the

bonafide belief and they could not file the 0,As/unless

there uas a final order stating that the seniority list

dated 17,4,1984 uas being treated as final ,They were

entitled to get condonation of delay on this ground,

Rsference uas nade to the case of NARENDER CHADHA
I • I • III

\/s. UNION OF INDIA ?(f9e6(2)SCC ISvY and 'it uas further

^ stated that the reasons given by the respondents, themselves

shou that the quota rota systetn failed and for that reason

the applicants cannot be made to suffer, Lestly, it uas

stated that the Application, uas not bad for non-joinder of .

necessary parties. Since the challenge"Ussbn the general

principles regarding fixation of seniority^ other persons

uho yere urongly shoun seniors on such principles uere net

ssary parties^

There uas also an M,Po under Section 27(3) for

con%^ation of delay, filed on 27,5,1987 in uhich it uas
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^'iflted thit"4oS.B-dr'th«'^8ppli^

'G!i:flKishuani/''-i;; tRemiaaub^ratn^ni^fn,.jriade

' uMtUn '̂i^pr^ehVktifana- antl^-otheTst ,rfipj;EP,ented to ,
i.;:vr ;n3 Ne^;. T aftei^-th^e re^rea^isv^of;:j:h^ i-fPPPQ-nftd seni

•" "list ix' 'c^^r^ct- ttt '̂ saiTve.^isnd5;p:l:a.cB -^bhie .app=licsnts ..at approprlste

Vn¥hW"b^sis=o^f th^eiT original-date .of-,promotion. In

' " ' ^ Wase'df'ShH^Sv^i Bhatia,-one his

' ''''ref^resehts£ior '̂̂ 'iJ^s^nufi^ea^ddyn-lby-th8/ResppR# 1 vi^e

'left^tr 'dil'Wa ..(^itfe.odtt.ii&:tinQ7,a;!?y .^rtsas^ns. Similar^y,

' •' "'''the doun.
\

It was stated that the attention of the,,re^pqncjents uas drsun

- ; ^b-^he:- dRtSision; ln.,tjne^. :Ca.se.sOf,,K.K. Fishra ,rendered by the

•••; ^n- •^pVirncl:pa;l -^^nQh,,.thB ^as.e:.^f ^^nder .Ojad]^ by the

^ • - Su^r^e-nie,„Cou£t-and,^h^^^^ '

Priricipal;iBeh£b2;Pnv6J^^^^

••deeisfons::apd.;tOvvsuitaJ:),ly..|m?:i;V^.,the^ cppy

r- .-fj

order of . . tu
of the/Suprerrg, .Cpyrl-r Wias, for by, the^. Department xn the

•" '̂-case tjfrVi^^gy ^i<un\^;r^r one. pf^. tji^^, ap|)^;^ca^t^^ on 15.12.1986. '
s--

• It U8S suppl-ie^d ^ut ;np .r^ep^y t^een ,^ent ^

' ••'•Sivfffifer ;.-pleast®ken iO-pth.e .cases of Basak,

' ' -fVh:. Kapurvsnd S.U., ^BhQDsrdlkar and others. The pleas,

repliesc;and sthe ]pe.joi nd§%,-!J.ere^ippi?e or .less on the same lines

' "''';^<=;"'vh'the, case 'of Shri .B.ajLapi^.. . ; ^ .

r-'^ •lile-have.'heatd-r. lear.ned counts.for the./parties and
i \ i. .: ij 1 • , i,;;;-,,

• ---also' cbrts-a-crersd •theix. arQuken]ti'-,,. :.^ ^

• •:•., ,,-.: -> •
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: there -3re •three:;main.:eopfeentioa^^i

firs try 9' t/h ether-.'the A,pplicat,i:pns. are; msintainsble .as they

Vefek^-tb chjalienge-the.;:se:riipr3,ty; list;, Af :19B4 in the years

c ' :C- antf 1-9BB5 'secondlyr, .uh;Bthe.r ;the applicants ar^ entitled to j

' •cfaim-thel IJeritod o.ffiM^sci, as,/Assistant |

' ' •Qeueropfneht Officer ,0 Deue^lopment Officer on a^ ho£ or

•"officiating basis tili.their rsgularisation; thirdly, whether

'-the case nbf; the' applica,nts.vis,;COvered by the decision of the

•Supreme P^r.-rf.- ,• n^ThP Qi rect Recruit_Q^qs II Elaglfif gr^nQ

^ Stats., of f^aharashtra( 1990 (2) 3T P-264).

' first PtIINf " h . •••! .

.thstir V&n that the ^i:964^ sendordty list

is befrig"'chailff^^ 0,As un the Iyea:r, in the

' pg-• . • N^G ^:^Basak'-and::I..KKapur .and in the

. yrnr" 1ojRp j'n" i-hp "rase^ of -S ••Bhbparditcar. >'Therg is an
application for bonddnation' of delay, under :SeGtion -21 (s) in

' . "̂ each 'tKe ai^f)licants uer^-aiJar-a :cf; th^ seniority list

of 1^4 in th^'year^ 1585. : Th«y-did not", file :any- writ

petition j^ lhs' High ^Cduft or -arty 'Appll ication.; un^^er Section

the ^tribun^i.^ 'Thre fes^p-Dndfrnts cbnt^dded that there was ?n

snd the D.fta

' nied in' the ^eSfs'i^e-7i-Sria 1988 uers hGpele5?,ly bBlsted and'' - C" ' • w

Mk ... .1

^..,^j,.3rred by llmWjHtiiB. ^d Tribunal
sh^noi'irtttrF«* I'h-matter-a-r seniority uhlch has been

H deoJld lens age ai«,»^duWbe :a^t.raveslty if
is jrade to accept the seniority list aftsr such a length

of time.
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lach^f, #15: seirp.,^^ to^ be .It has

,.,,_f be.pA IfSid 4p4JA by th^. 5up:re:nieL,,I^M^t.jth^t^ delay,

\ ,.B^ph: dey.'sv dalay, hea, ±0. |db, e^<;plgif^ ^invijl^rly,. in the

s .,Cj8tS^0 :0-f l-aph:es,,,,the, ^,ppli,ca,nt fJMst ,Qi;W?^ ^ grounds
of

. , .fp.r, explaining laches,o Iflere., ni^klng^t{i:B> praye condonation

of3-not,..enough.,,; It .was ^ the reason^

..... , given. In. the. K.P .^.undar, ^Sectipa ?.1,(3,).; of tKe,„ac.t. does not
•f. . i 1 • 1 . <•• •••••• • .- ••- x. v .- , o • > i .^ ..• • -.i ;-•... .. V .• • . , .- .^

gi '̂̂ > P'Srticulars, 0^, t^E; repp,es.e;n;i^&tipn; made .by •Ba.ch applic5y;*t
• , ' the'dispute in seniority list

: ... ' '̂;S; tc; whpn .they., ca.(Ti,e. to k.n.p.w .they do

. A svth.ereaft.Br., , i..CpplBS,.,. of,, the,..rep:re.sent.£tlpns_h,av.e bean

filed nor their dates h8VB,,b.|s.jej|̂ ..j5e^;tioned.,. the facts

... i'snd circumstances set out... in, the,, aforesaid .R.P, cannot be said

„/ to be, ad,apuate.^ pr, sufficient;, tp: CO;rid.pn5.

i;-,:-. ,,, ..Ue. hau;.^a heard iBsrne.d-, .pp^ns,el, ,fpc ,the, pa.r,ti.es on this,

.,,,,. ..aispect; pf; the motter. and,, ua are. ,j,peli>ned^to, agrB..e.; with the

. if learned counsel, for. the parties.,. But ue ,flnd .one .difficulty, .

,r_,fReferenc,e.,,may,..be made, to tbe.^ order d.a'ted, ^8,^.7,jg,p6 passed by

- ; Oiuislon Bench; • P.i A'̂ IJc, .107-0/87^ ( I »K»

] ;•- 1•, Kapur. Vs» :Unipn pf India) «..• This -.ah.p.HSj tha.t.> the questipn of

r--,-pppdQpa.t,|,.po p-f.. .delaiy-; cafiiB .up befpx.e. rthe.^ The

.• jr. .-S-. s' -•P'rQy^er^.wfo.Tt/'cpndonatioA, .uas-cpp.pae.d .by.^^tha on tuo '

grp.und.s,;..^firstly, .no objactio.ns;,,uer,.e. ...filed, by, t^ applipsnts

b-.-tp the senlp-rity. list, lss,u.q^ Hlth -firroni 1,4,to84; seccndiy>«^,

thia: j^senioxity, list marely^isPar^rieS; tteruard i^^fiority

the applicants dpteTmine4; n^a,,,r:-ly jy^aars, ago an.d, that having ."

become final,cannot be questipned at this distance pf 'time.



.. •; •• •/ • ^• ,• V- '

•%-•••-• . • -• • • • • • •
. :'A. • ' ' . • • • .

,. •• •• •• •• - • ^ V,
..-•S"; - • • - .9~ y • -• • - _••••.,-

"^srieh^'as the first
i " " ' • ' • • • '

objabtlth .&& icohce^^^ the sehibr'itV liyt Is^^^ the

RespbndentW 'lAnnisXube hot' flK^/ - :I:t iKUitsd

• objecti'f ^anyi;t"Uith ^regard to the fadtual'Wrors/

dmi'ssiDTi's" liHrch u'btb fibuired' to be- fiWd .nbt iater than

' 15th l*layjM984, Ttt^ took the uieu that if no

bbjectio'h ukfe filed','nothing 'pr^ Vhe>"'reffjDondents from

cdrfecting thr factual -iB^rors/ofni'ssions, if^ any, and issuing
f ^ : • -

•' &" finalvilst or decrerihg' the' s'^id list as' fihsl ,' The Bench

' further'took the'v/i'eu that since" the seniority list has not

been finalised but is npu being" Vcteicl upon, 0A 1070/87 cannot

be' deemed a's" tinne-barred, : "" . . • .-.

'fts r'ega'rds tha'secbnd questioh ^ took the

VibU^ "tK&V if'it'is' h that the "Apptilbatioa was not

Vime bairrfed qua gehibtity list ofVT9B^4'', • it does not follou

that the applicants- arr entitled to' thi' rfelief clkimed. That

' uiili have tb be cOnsiderad on its buin"'m'6ritsV Further^ the

i-Bspondents'took tfe'plea that-if the: senibi^ty list is

' •'̂ • disturbed oh the basis' of these' pVinciplBs,- "ail persons uho •

• ' '^'ubultf bfe^^Tffecteti uiil h'a\Ae-^b:-^b^^. joined.-^V;LcitVth^i circumstances,

" ' ^the benc^ s^mlttatf tjA ffe/' 11070/87''and' dire-cted-'th'e applicants

• ''tb iTnpi«^d''the^peY^b-ns -ilk'eiy^ tb- be 'effetted i event of

.^e appliWtibh feei'hg •aiioued ss party' respondeht ,

SihcV the- pbint had been" sdjudicated-upon and decided

?d ^hot -sfet a^idV ci¥ the-ordeT^passed; b-y the Bench

uill be^ dbWrnfeti "to heve beboifne finkl»
--.'i r

/
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/ .Similar, pleas ,h^ve been./tajke.n; Ip l!^*P® under Section

' ofotherofSfK .

pleas. In^^^viBCi' f^the--the order dat^d
not , . . iL_

18.7.1986., ue are ,/inclined tp ^tske, a,di fferent vieu in the

..^.cpqnectgd ;O.As. ,It..rreans, going ,intp^ question of seniority

'in^£l these 0.As. Although it' questions'a list which has .

1) r ;feeG:6me;. Finalabhg-ego/ ue ^re^ houev/erj ' of , the uieu that
f ""'not- '•' •• • '•it :ujpuld/b,e :ir):the.^int^resV of ;justice:to over-rule the

' 5^-

preliminary objection, in .Point No, 1^ mentioned above,

i: rii jhJe ^'sebohd''question 'fb^r 'censideratxon is whether the

;peRiod,.of ;Officiatip,n .0I^,,Q.n ^,ho£ :bas:is,4 to be tek^n into

•i-ic ,- foT computing, the'seniority of a Government

V .ri ;sB.rvsttt;'x In-t'he r.:f ^MARENDER 'GHADBff (Supra), the Supreme

,.. . ,( Cou.rt, wa^s^^^ G9n.s.ide,ri,na^the caseiS .of of ficers of the Indian

' t'cofiomic and the Vndian They

- .u uerW %'&fcihg' for bein^^ Co-h-firme^d and regularised in ,the ri

.; 1r r.pqs ts ,.h:elti: -,b.yr ..th,ero; BS and, -f rpm,-:th e;. da tes. uhan they became

*' ' "due ''for confirmation, or reguiarisatiqn iri accordance with

th e' relevant TUl^eW'¥r '̂to-^consl^der thism for all future

r • j,,. profTiotions ^uhe;n 4ue on, the; basiS; 0;f :S,uch, seniority. In

, paragraph. -their; Lprd^hips^ /q;bs«r\?e;d ;V. ;•

V r^3/ i:

',) f; ('

^ri"• '..."z I

"But. ue are faced in this case .ulth. tha problem of
resolving conflicts which have arisen on account

' of a'violent 'departuTe made- by- the Government from,
'v.' ithe- Rules of Tbc'rUitment' by'tf?Q's'e^who.-.were

or- i M r,'.' spp'oiKted''bo'htrary' to' thV the^pests
• !- ^ Vcbhtihuously -over a'ib>ig''p'Bri'6id "oT time . "Fhe

- "i •• question iV whether after-, such a long ..period it

• is ci'pen" to" the GoVerhm^nt to plsca" them^^n*senibrity
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® than th® place '̂ eld by persons '
• - - whb i^errrecruited after tBsy had been I
-: s , ,®"d vhether,it would not v/iplate

Articles 14 and 16 of the Constitution if the
. j riPowesnment is: alloyed-.to do so",.;

The Behijh'Hheriafier observed W -

^ ' "It •is significant that^heither-th^ •Gov^ has
-•: /ssued orders of reversion to their former posts •

nor has anybody so far questioned the right of
•: V: the, ,petitioners to cqn^iriue rin,,the pqstaV^uhich

they are nou. holding. It uould ,be unjust to
—^ Hold ^at-this ^distariii ^of' tim^ that'on'th- facts

, case the
petitioners fire not hoiding ths 'posts in Grade TV;

.• :Jhe .above, conte.nti,o,n .is,.,therefore substance.
But ue, houever, mafe-e it clear that it is not our

•thit%;!u&elnevef 'a-p-^rson'is ^ a post
^ ; f'or appointment

to that post, he should be treated as a person-regularly
-ipost., ,' Syc.h ,.a person. ;mey be reverted

from that post. But in a case of the kind before us
• ' ^uHere pef'sD(fs-bav-e-been'^ to^'fi/nction in higher

'to '20 yeers uith due deliberation it would
be certpinly unjust to hold thaV they have,,no sort of

• to-.3ij'.c,hi po^^^ and. ,,c,oul-d be, reverted, unceferhoniously
or treated as persons not belonging to the Service at all,

'pafttcularly where' the Gbvernmerit 13 'Wddued with, the

PP'^the rules to avoid unjust results. In
the instant case the Government has also not. expressed

;• ;-i'ts,vUnu)i.l:l~inone^S;, jto: .ppntin th.erri, dn the said posts".

. V -Ksrtei^ Qbirig "throljoTlJ tKe^ cfese^-bf -G^.S-. ^amha Vsy-Union of India

(1965(?*) ^SGD eo^-) , ' their-'-L-ory«'hrpS' 'observed^ in": paragraph 18

'.C;-r'Es''und1?W--• .c;'J ':yV'

•"The, Cpur.t- ultifTiat.e.ly.^^ seniority list and

•• o,.f seniority list on the

°-''- ^°^"tlnuous, .D.fficietion in the
1 V « • . *• ' ' ..........

P: th^,. case b-ei-ng almost identical
.t,he.rR..J,s n,o. reaspri why tha -vieu expressed in G«S, jLamba

shc|jld npt be adapted, here. also".
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Their Lordships ultimately diiected th^ Union Couernuient
.Itfa.-*«ateeia.persmte,>hw been prcmoted in

•

^'s;^iSs\conlrfty'fe thW '̂Rul^ ••
reg\jrBEr:ty: i^ppfflint;e:ir'to. i^he-sa ^rscJe lU unoer

effect from the dates from uKiSh 'Wey. are continuously

r^iri^Vy. "^Th' §'•cecenfc^decision.'by r3,; Cpnst'ituiij on. ^ench of

TI Et^oineeri ng Ofhcers * As'socieMonJ[^^

. . I^ahareshtra (Supra),, the Supreme Court^ held that once

•" <U'ioZo^f^ i.^bufnb©pt>is^s«ppDifnte-d,4o, ^,,ROS,;;, accor^^ ,

on . tb^ bk-'ddUntfey'^-from^ of his ,

appointinent and not according to the date of his confir- ,

,,„ .rnpAiojY:,,.., Ijv this,.,c' after dealing with the principles ^

lay'\jbtrn the' d^^cf 5^g. WTU^RDHAIj ^RS, .V5: SIATE

/QF -^AtiAR^A-Stil^Rfi .hsJ?) ;:SQR :775) ^,,it ,wa8 Reiterated in the

3

out
"The principle for deciding inter se seniority ha

principles'bf equality spelt o

by articles 14 and,, 16. ,. I f an appointment is made by
uay of stop-gap ®^^®'̂ 9®'̂ '̂̂ t|̂ uithout considering the,

irs^-:; =• ' rvcj^jn^s-tif H-alli the ielagible/per^o^n^^rand uithout
-{X ':'^'fbI16uing/th«^rijLes;®f: appAiftf[ie,ntj ^he experience.

so r«'>on-jrf V. f on su;ph; •epppiftttrient,:.p:anjn.p^t.. be equated uith the
' >experience• of; a reQule^ ap.p,p.inteei because of^ the

.,:, i •13 ,;,:•.7 .q,ua:l i ta t iv^s'-di f^jB^rs afc|5.,,, i H;, ^h e, 3^pointment-,. ^ ••>•/ =
;-. -equate:: ±hev1:.up:,w^^^^ b;a t^a ^equals -as

.equ^l which: would; violate, the^^^
But if the appointment is made after consicoring„
the claims of all eligible candidates "and the

. appointee continues in the post uninterruptedly /
\

9
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till the regulsrisation of his sluice in
" ' abcordshfc«" y (nsdsr foT regular

substentiye appointmentsp there is no reason

to exclude the offibiatirig serv/ice for purpose

; s : . :of. {Seniority; SariiB, will be the position if

the initial appointment itself is made in

a-ccordsnce ^yith the riiiles: applicable ,to, .
substantive appointments as in the present

case. To hold otheruise uill be discritrinatory

• -j'.--.r.::, ..and .arbitrary"9. . ,

Referring to N'ARENDER CHADHA 'S CASE (Supra), the

' ' 'Supreme Court held that it"uas a case where the officers

-'V ; following the procedure

p^rescribed under the rules, but they continuously worked

for long periods of nearly 15-20 years on the posts

without being reverted. The jDeriod •of their :contiinuous

' birficiatioh UBS direct§d::to be 'countedj for seniority Ss

' : i;t-was held.'that;,an arbitrary and

; , , . violative of articles 14 and 16, The following passage

thBrefrbinr is of significance -

"There is consicierabTe force' in this view alsOa

' ye> therejfqrej: confirm the principle of counting
towards seniority the period of continuous offi-

cistion^Foilqwing an appointm^^^^ accordance
with the rules prescribed for regular substantive

appointments in the service;

•i. • I, ?-Referring,,tp ,the decision io Patwardhan's case

the,Supreme Court"held - -
! ; .. IV

i X .i.

.. .

V:! J - ' i ;

"In ' si!jch'' a situation; it; is: not -expedient to depart^

frbm- the! dfecision:::lightly^-/ It;; is highly desirable

thai a debision'j whic+i concerns a; large number of
"go~vBrnniBht sferv^hts ih~ a' particular Service and

'Ki'ch^f^'as't)een gi%en a careful consideration
rf thV rival-'cbntisntionSj'' is-^ resipected rather than

crutinised for finding out' any possible errors It

' "-'m

%
/'
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ofj;the^Ssf^

unsettlB a settled position ev/ery npui end

it is clear from the abovo"that the vieustaken

in the cases of 6.5. Lsmiaa. Patuardhan and Narendar

. ' l.v I / jt'-;.; t' kv: t -j • t • • •
Chadha(Supra) were confirrred on principle by the

Constitution Bench of the Suprime Court,
' , • " 1 . •

f J- 7' X • /t: T; •'•: • • 1-' .: I) r\ C 6 J' ' •'•. >'• t r • " i"': /' ^ T -i
Ue nou tsk© up point No, 2o- Thequ^stion is

uhat is the effect of the Supreme Court s cJecision .in, the case

"of 'the Direct^^ecruit *tSub raj. Ue have already referred

the pissages'Sf ' thehdecisiort of Suprerhe: Court. But

it uill be; necesssry to.quotp- feub-pafagraphs (A) and (B)
i . . '

., j -u:- h1">' .••• 5 i , ,,
of paragraph 47S

,"To-sum up, "ue" hbid'that s ' - . . .

I .j...,'; ,

••• it. . M, - I'-y

1 ? ' ? f; /

Cnc® an ;4ncutnt)ent is, appointed.; t

accbrding to rule, his seniority has to be

tiouiaii;e;aii^frbm the' date of his'^appfeintm^nt and

\ . , OP^ according to the date of his confirrr.ation,
. Ths corollary of the aboue rule is that /'?

.jr= !uhere: the jinitialf appointme,ht: is i only ;;ad hoc

and not according to rules and made as a stop-

' gap'^iitrahgeme'ht^ ' thjs ^ffibiatidh iW- sUch post

, cannot be talteen into account for considering

the ,seniority,

(B) If the ihiti-^ is not made

r "

by foHpuing the procedure laid down by the

rules but the appointee continues in the post

uninterruptfedly till rthe,; r.pgularisa.tip of his

service in accordance with the rulesj the period

" of of ficiatihg" Service' (uill^ be countsfeti^', •

Thev/'- '-firs't-•paira' =''W'^'ahy'corollary differ-
^ . ' y . [

^ tabout' the manner-ofx initial: app=o?i%tfrent,' If it is
9 •

. : according to ^rul^e^ his send^)rityms? to-b'̂ counted from
• • • ' / •

iK
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'ihe^BaiU' of 'f]i3'^appbintm^h Btit-'if t'He initial

appointment is not according to rules and is _ad hoc

and made as a stop-gap arrangement, officiation,

,cannot be counted tcuards his seniority. It is,

therefore, evident that the material factor is hou

the initial appointment uas made. If it was made in

accordanc.a with the rules, the incumbent benefitted,

Houeyer, in case there uss a stop-gep arrangement and
UBS ^ .

if it u^s not according^ to ryles, and/®^ hoc appointment,

, then th,e entire period ^of seryice es such on a promotion

post ijould not be taken into consideration for computing

his seniority, this vieu makes the position clear. It

is, therefore, necesssry to find out whether the appointments

of^thV'^ppiiGS in' air' theSfe O^As u/ere made in accordance .

;the ;;-.rule's or purely :as. an^ ad -hoc -qr as a stop-gap

V arrsngement. If the•answer uas in affirmative, tbey would

• ^ nbt-get'benefit',^'--If the'ahswer uafe insthe negative, i,e,

4 . -* tp S;sy ,thBy, uereveppointed ,accortjliing to rules, the incumbents

' would get benefit of their' continuous officiation.

• A pe-rusei-of , the;-pleadings-, ^oEssnct indicate that

these appointments uefe made net in accordance with the

'tule^' or'HKey-were -only ad hoc^ ^or 'they were made as ;

'stop-ioap .;airrancemen;t.. Jn- sny-; event, stop-gap arrsngement

•^pc-.nti.nue-finciB-frin^ for a long number of years.

.^^:.rhel;d-.;ttT:e:ta a-pe^son:' has- been--appointed in scccrdance

hB>^ul©s-,; his. .positon a ..SDund. besis.
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Let us nou consider Clause .^B' uhich points out
• ••••-^- •:>. V"- • • ^ • i

:thB initial; appbintnient'is- not-Isid down by the rules but

, ^the appointee..' continyes in the post uninterruptedly till

, the TBgularisatidn :of ^hi®.rserviae in accordance with thei

rules, he would, get the bene fit iof the -of ficiating period^for

/ computing seniority .i; :

' In ^the present . case there ;Ugs a quota for promotees

arid a quota for direct recruits, If soipehou.-,the posts could

; >. ; not :be' filled "Up"£iy-the direct'recruits and consequently these

,, / iposts uere filled ~up. due to . the exieencies ?of situation by,»^-

: . ; prdmptee indicate that these

../prpmotees were screened for •promotion, ;It .is nobody's case

. .•.:5 ,that' these prprio'tees were promoted iri haphazardous manner.

If that Vugs .so, ; other, Gpuernment serv/ants in the same

department would have made representations against such

- '^^^diP^lci/ating promotions.'; I proper tc

draw an inference that all these applicants'ijere appoints^
. ^ except
"in accordance uith the existing rules/following the quota,

undoubtedly •th"ey'(jer'e*" appointees in i^efe's- Of thesj^ots for

promotees. But if they uefe chosenfiVid selected aft^r

obser^^ng ^^*proceduTe for making th^t? permanent appointment,
that uould be in order. Since nothing has been pointed out

to us to the contrary^ ue are inclined to take the \/ieu that

the applicants are entitled to the benefit of the ruls as
' • . • . • .

enunciated in clause 'B' of the summary of the judgement-of

the Constitution Bench in the case of 'The Direct Recruit^CSupraV

j ,'r

•ft
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^ ' Ue ^cdn^eiou-s of ^the ^fset; that it is,.::iiHeXy to

<"•' 'up '§et ^the 'posiit^£(3n' tSf ^-a^-nurnb '̂E of ^dfrvect;',recruits, but

thiah ije'are bound by •the J'decisjion :o;f,i-tb&'S-upr^eiine Court as

'-•'"'••indieated'-above,-i. •"•••'• • "

In the result, thereforej- .=ue ars-of the vieu that

•- • the ,appli'cRnts in these 0^ As : are ;e:ntiitle;d to have their

•seniof1 ty corrputed .s ,fresh "from the date ,of their initial

'. "•eppointments on being regulBrise,d, ^ . We/ Hherefore, allou

' these O.As 'accordingly and.^direct ithe respondents either

to correct the -seniority 1ist, of:T98i>or,tG drau a fresh

'-'seniority list in the aight :>of-the-:judgementw"^ 'The applicants

uil,]: b:e. entitlad..,t;0 consE,quenti^l^b^ef)6fits
' ^ .there uilT'lbe no order -as^ tp<costs
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