[ IR

CORAM

Q;

IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
NEW DELHI v \q

\ \

CAT/7/12

0.A. No. 1024/87.
FREXNRR - 199
@? )

'DATE OF DECISION_\Q\.®.¢
SHRI NARINDER NATH SHARMA Peritismor APPLICANT

SHRI G.D. BHANDARI " Advocate for the Retitisnerts)h PPLICANT

Versus

SHRI O.N. MOQLRI Advocate for the Respondent(s) .

Thellonﬁﬂeh&r JUSTICE RAM PAL SINGH, VICE CHAIRMAN

T.'aeHonbleMr R. \IIENKATESAN, ADWINISTRATIVE MEMBER

Whether Reporters of local papers may be allowed to see the Judgement ? -
. - To be referred to the Reporter or not ?

1
2
3. Whether their Lordships wish to . see the fair copy of the Judgement ?
4. Whether it needs 1o be circulated to other Benches of the Tribunal ?

JUDGEMENT

( Delivered by Hon'ble Mr. R.
Venkatesesn, Administrative Member) )

The applicant im this case was recruited as a

VVClass'III'amployee of the Railuays on 10-4~87, He was
promcted on ad ad hoc baesis on 18,7.78 to Group 'B'. He
. retired on 30.6.86,
2. ~ The applicant came before this Tribunal or{ginalIy

with three prayers.: The first prayer was that the ordars

promoting one Shri P.C.Gupta to Group 'A', who, the applicant

contends, was junior to him in the Group 'B' cadre, but uas
be -quashed.,
urongly pramutcd superseding the applicantqﬁ The second

prayer is that the letter of the respondsnts dated 18.9.86
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rejecting the representation éf the applicant for promotion
under the ;Next Below Rule' from the date on which ths ssaid
Shri P.C.Gupta was promoted, be set aside. The thired prayer
is to givse consequentiél benefits of pay fixation stc. to ‘
the applicant by giving him the promotiohézgdggetha *Next Below
Rule',

| This Tribunal while hearing a Miscellanecus Pstition
filed in this application for condonation of delay (MP No.993)
ordered that the first prayer was patently barred by time,
It was held that it was open to the applicant to challenge the
promotion of Shri P.C.Gupta, if it was illegal, uithiﬁ six
months of the coming into eiistnncé of the Central Administrative
Tribudal, but this was not dons. The second relief was, however,
held to be within time because it uas denied bny;tter dated
15-9-86, The ﬁn was, therefore, admittnd only‘as regards
reliefs (2)>and (3). | |
3. The facts of the case are that after his ad hoc
promotion, the applicant abpearad in test for regular promotion

in December, 78. Tha‘panal of selected candidates was

provisionally announced an 18.7.84 panding decision of the

pelhi High Court on & Writ Petition. This shous the appliceant
at serial no.4 in the pansl of 19 persons. Pursuant to ternms
of this Tribunal on 31.1.87 and 6.2.87, supplementary selection

was held in Narch; 87 ahd a revised provisional panel of 35

' persons was issued for selection for promotion to the Class II

service against vacanciss of 1978-79. In the said panel, the
applicant's name continues to bs shown at setiai no.4 with the
words "retired® added againsf his name. He had been retiied
on 30-6-86, \ V |

de The lsarned counsél for ths applicant contended that

the provisional pansls which had been iessued in 1984 and 1587
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were against the regular selection for Class II of the Northern

Railway for the year 1978-79. The applicant, who figured in

‘thxs panel at serial no.4 would, therefore, rank for seniority

in Group 'B' from the ysar 1978-79., Shri P.C.Gupta had been
promoted in the North-Eastern Railway in the.year 1983 to
Grbup '8! and came on transfer at his oun request. The Counssl

contended that in terms of the instructions of the Railuay

a .
-Board, such/ﬁersqna coming on inter-Railway transfer on his -

ouwn request, would be assigned bottom seniority in the Railway
to which he is‘tranaferredfon the daté.ho takes over. Since
Shri P,C.Gupta came to the Northarn\Raiiuay only 6n 1=-1-84,
accdrding to'the.coudsél, he would rank juniof to ﬁhe applicant
in class II (Group '8! Service) in the Northern Railuay. The
counsel'contendeq fhat ignor;ng this fact the fespondents had
promoted Shri P.C.Gypta fo Grcup.'A"pdsé w;a.e; 13.12.84 on
an ad hoe basis. -

5 The Counsel contended that the applicant being senior
to kmamix Shri P, C;Gupta, was alsc entitled to promotion to.
Class I from the date on which Shri P.C. Gupta was prommted, he
being Junlor, under the 'Next Baluu Rula' The rejection of

the applicantts representation in this ragatd amountsed to not

‘only violation oF rules but also an active d;scrxmination which

was v;olatzue of Art;cles 14 and 16 of the Constitutien and

: deserves to be quashed.

6. The learned counsel for the respondents drew our
attention to the averments in the reply affidavit. In ‘the reply,
it has been stated that the seniority position of Shri P.C.Cupta

~was assigned below the persons who were empanelleﬁ for Class II

promoticns prior to January, 1984, when he Joinad Northern

Railuay. According to the respondanté, the last regular pansl
of Group 'B' was of persons of 1975=76 selection. It is their

contention that he would rank above the persons of 1978-79
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: ealu&él&ﬁ aéﬁbﬁiyﬁé provisional pansl had hesn announced on

18-7-8# in uhich, the applicant had been includad. This panel

was suporaodod by ‘the panel uhxch Was announced on’ 13-3—8?

- artir supplom-ntary aolectxan held in Harch, 87 and uaa also
i prov;szonal- Th- respondonts contend that the applicant cannot

: elaim aaniority ‘0f 1978~79 on the basis of th-se provxsional

panals. “_Lfﬁ"“' ' T -
particular

‘€7§;“ “;;f The counsol for the rospondonts drew our/attention
- to tha auarmant ‘that the 'Next Bolou Rule' had no application
%“ta thc prosant caso as both Shri P, C.Gupta and applicant belong

o ta tho«samo cadra and moroovor tharo was no cass of a juniar

having baen pramotod aver the head of the applicant, as stated

. ”Honcu, the counsal contsnded that the praysr had to

Ay

'f f‘B. tej‘ct"af““ﬁ; B , o

%?Aa pc: the avscments of the rsspondents, appointmentsz
to pastl in tha sonior scale of Graup YA' are mads by promotion
in the otd-r of a-niorxty, subjsct to rejection of the unfit,
of afficara af ordlnarily not less than 4 years service in the

\

'junior scaln of Group 'ar, They have Purther stated that if

=nd oligiblt junibn scale officer is availabls, the promotion of

. 'Group 'B’ ufficars to the senior scale can be made but only

on aé hoc basis Ty Iﬁ tha ptasant case, Shri P.C.Gupta had been
promoted‘onséd hac bns;s.ta a ssnior scale post of Statistical~
0??1car{”pte§;mably invoking the above provisxon. Neither the
applicant nor tho rospandents have contended that Shri P.C.Gupta
Qis ragulnrly promoted to thu son;ar scalse,

Tha prayat ‘of the applicant in this cass is for

’1 p;;motzon undcr th. 'cht Balou Rule'e The 'Next Below Rula®

is a prxnczpl. by uhich a. railuay employsa who is out of his -

'; rogular lina, dooa not sufror by forfciting an acting promotion

g2 )
ta which ‘he uould have baen aﬁtitlod, had he besen in his reqular
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line. The following conditions have been prescribed by the
railways, further, for the bsnsfit :

(1) That the promotion in the regular line is not
fortuitous,

(2) That all the staff, ssnior to the Railway employes,
have been given promotion unless some one amongst thesm
has besen declared unfit on account of inafficiency, or

has not besn ables to get promotion baingion: leave, -
(3) That the Rallway servant nsxt below him and in

case of inadmiseibility of such an employse, the nesxt
Junior man has bsen pramot’d.

(R.B'8.No.F(E) II-71-PA=4/1 of 21=10-71)(N.R., $.No.5480)

and, G.l.decision no.4 bslow Rule 1325 of the Indian
Railway Establishment Cods, Sixth Edition).

10. The present case cannot be coverad under the ‘Noxt

B8elow Rule!. Shri P.C.Cupta was not proﬁot-d on a regular

basis to thse senior scale G:6Up ‘A' but on a purely ad hoc basis
dua to non-availebility of a junior scale officer. ‘Such .a case

of ad hoc promotion cannot be covered under ths 'Next Below Ruls',
mofoovor, the applicant was not sasrving ocutside h;s regular line.
Both the applicant ané shri P.C.Gupta were serving in the same
lins and this has not 5oen denied by the counsesl for ths applicant.
ﬁ.ﬁca, the esssntial conditions for the applicability of tﬁe

*Next Below Rule' have not been fulfilled.

In the circumstances, we consider that the prayer .

of the applicant cannot be granted. The applkcation is

accordingly dismissed. There will bs no order as to costs,
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Q>Nowiqigz - .94,

(R. VENKATESAN) (RAR aﬁﬁus({}uc%)% 3
MEMBER (A) VICE CHAIRMAN.



