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JUDGEHENT
In this application u&der Secfionrl9‘of the

Administrative Tribunals Act, 1985, the applicant, who was
working as Senior Auditor in‘tbe,office of the Comptroller
& Auditor General of India (for shor%%CAG) on députation
from the office of Director of Audit, Northern Railway
(for short, DA, NR), has prayed that the respondents may
be directed to grant 3election Grade to him with effect
from 9,1,1978 so as to -bring his pay at par with his junior;
to pay the arrears conSeguent on promction as 3election 3rade
from the due date; and to baiculate thé pensionary benefits

and pension on the basis of revised pay as on 31.7.87 afteéer

“the dgrant of 3election Grade with effect from 9.1.1978.

2. The relevant facts, in brief, are as under: -

The applicant joined‘as Jpper Division Clerk
(now designated as Auditor). in the office of the Chief
Auditor; Northérn Railway, New Delhi (now known as Director
of Audit,-Northern Reilway) on 12.8.58 in the scale of .
Rs.80 - 130. He proceeded.on deputaticn to the office of
CAG (Respondent No.l)-with effect from 12.7.72. Pursuant

to the recomnencations of the Third Centrel Pasy Commission,

the aforesaid scale was reyi'“r \35.330 = 550 with effect
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from 1.1.1973. & functional Selecticn Grade of 35.425 - 540
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also existed in the cadre of Auditors. This was subsequently
revised to Bs.425 - 700 and also converted into a nonfunctional
one with effect from 1.8.1975, vide order; dated 20.9.1979,

3. The applicant's case, in brief, is that his juniors

in his Parent Uffice were allowed the Selection Grade with
effect from 9.1.78, but he was allowed the Selecéion Srade
while on deputation in the CAa's Office only with effect

from 9.5.1983. He has contended that for 5 part of tﬁe

period between 9.1.1978 and 9.5.1983, he was not given the
option to revert back to his Parent Department and his
representations made from time to time for allowing him
proforma promotion toc the Selecticn Grade in the Office of

CAG with effect from 9.1.1978 have been rejected. He has

-~

@lleged discrimination and consequential viclation of
Articles 14 and 16 of the Censtitution on the ground that
certain Auditors‘on deputation in the cffice of Respondent
No.l had been allowed, vide orders dated 2.9.1985, Selection
Grade with retrospective effect, i.e., 29.2.1984.

4. The respondents have filed a very detailed reply,
but thelr case, in briéf, is that prior to 1.8.19756, i.e.,
the date from which the functional 3election Srade for
Auditors was converted into nun-functional one, the penefit
of promotion to the Selection Srade Auditors' Grade was not
admissible to Upper Divi§ion Clerks con deputation unless
the.borrowing departments / offices agreed or the perscns

concerned actually reverted tc their Parent Office. The

above benefit waé withdrawn on 12.2.1959, when the Government
of India placed re§tricticns on the use of F.R. 27. It was
_decided vide CAG's letter dated 2.4.1980 that the Auditdrs
on foreign service / deputation to other cffices within /
outside L. A.&.A.Th. will be eligible for promotion to the
Selection Grade if the borrewing organisation / offices
were prepared to accommodaste them as Selection Grade, subject
te the ceﬁditions under N.B.H. being satisfied. The applicant

Auditor

-could not be accommodated as Selection Grade/before 9,5 1983

I
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as no post was available against which he could be accommodated
in tﬁe office of Respondent No.l. However, when he became
due fcr his promotion in non-functional Selection Grade in
January, 1978 for the first time in his Parent 0Office, he was
asked to indicate his willingness to accept the aforesaid
promotion vide letter dated 4.1.1978. The CAG's office
informed respondent Ho.2, vide their letter dated 13.3.1978
(based on applicant's own reply dated 6.3.1978) that he was
not interested in his promution and desired to be cunsidered
for the same after six mcnths. He was again reguired to
give his willingness for promotion as Selection Grade Auditor
in his Parent Department, vide letter dated 26;7.78. GAG's
N
~office, vide their lettérsdated 15.2,1979 and'28.5.L979
informed respcnient No.2 that the applicant was retained
‘in their office till 30.4.1979 and 29,2.l980.respectively
in public interest, without losing his seniority. Vide his
option dated 12,1,.,198L and 28.9.8lL, the applicant expressed
his willingness to continue in QAQ'S cffice as Auditor hy
foregoing his promotion as Selecticn Grade Audito: in his
Parent office. dhen again the appiicant #as asked vide letter
dated 4.10,.1980, respondent No.2 was informed that he had
decided to forego hisﬂpromoticn to Selection Grade. It is
also stated thuit at no stage, the benefit of pﬁoteciieﬁ of pay
in the cadre of 3election Grade Auditor in Parvent Office to
the Auditors on deputation was admissible under the ncrmal
rules until the borrowing department agreed to accemmodate
thém in the Selection.Grade in their office or the persons
concerned reverted to their Parent Office. The applicant,
according fo the respondents, chose to continue on deputation
as Ordinéry éraée Auditor as he was drawing a special pay

of Bs.75 and allowances thereon, while on reversion to his
Parent office and promotion to .the Selection Grade, the

financial benefit to him would héve been only marginal, and
therefore, the applicant opted for foregoing his promotion

on fiancial consideration. They have refuted the allegation
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of arbitrariness and discrimination and in their reply, they
have given relevant facts in support thereof,
5. e have carefully perused the pleadings of the
parties and have also heard EhC/leJTﬂed cuunsel
Be . The learned counsel for the respoundents raised
a preliminary cbjection that the relief prayed for is barred
by limitation. In support of this centention, he cited
'the relief prayed for in the applicaticn, which is from
9.1.78,and’ that he was informed, vide letter dated 18.7.30
(referred to in Annexure 4 to the C.A.) that it was noﬁ
possible to adjust him in Selectioh Gracde in the CaAG's
office for want of a vacancy and, as such, no NBR,éertificate
was likely to be issued by his Parent foice and, therefore
it would not be possible'to protect his pay as 3election Grade
even 1'f-he was retained in oubch interest. 1In his reply
dated 11.8,80 thereto, he prayed that he be alloved to
continue in the CAG's office in public interest. The learned
ccunsel for the respondents, therefore! argued that the
cause of action accrued as early as in Augﬁst, 1980. The
applicant first represented to the CAG's office vide his
letter dated 5.9.1985 wherein he prayed that he‘may be allowed
the benefit of. prx ‘;otlon as delection Grad e Aaditor from the
date of prometion of His junior in his Parent Office. This
representaticn was replied to on 23.9.1985, wherein it was
étated that his request had been carefully considered, but
could not be acceded to. He agaln represented on 21.8,85,
#1ich was replied to on 30,1.87. His mercy petition dated
25.2.87 was replied to on 4.5,1987. The learned counsel
fof the respondents, therefore, argued that in view of the
rayer for relief from 9.1,78 and intimation to the applicant
vide letters dated 18.7.80 and 7.8.80 and Ethen again in
September, 1985, the application is clearly barved by limitatior
and that in this case as the cause of action accrued three
yeafs prior to the date of comiﬁg into exisieﬁce of the

Centrzl Administrative Tribunal, the Tribunal does not have

Qe -
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jurisdibﬁian even ic condene the delay.

7. . The learned ccunsel for the applicants drew our
attention tc his application for cundonation of delay filed
cn 7.8.1987. The felevant portions from this aéplication are

as under: -

N

"From the facts explained herein, it will be
observed that the petitioner had been pursu-
ing the matter regularly and vigorocusly.
However, if their Lordships feel that there
was a delay, the petitioner prays that such - -
a delay may kindly be condoned. ®

The prayer in the end is:

n It iS, thel‘efcre, h,umbly prayed that the
petitloner who has served the Department

faithfully should not go disappointedly
only at the end of his career.

The Tribunal ccnsidered this application on 14.8.87. Helevant
portion cf the orders passed in that cocnnection is as under: -

“"This is an application for condonation of
delay. in CA wWo. 1003/87. The relief scught
is thalt the applicant was ncot given benefit
of next below liule with retrospective effect
although he was given benefit w.e.f. 9.5.83,
He says 'that he has made representations
agzinst this act of the respondents but the
same was finally turned dewn by order dated
4th June 1987 (Annexure 12), If that be so
there 1is just & sufficient cause for coundoning
the delay, 1f sny, in the filing the Q.A.
No. 1003/87. *
8. From a perusal of the asbove, it is seen that the
delay was- condoned only if the final urder was the one which
wWwas referred to therein. [However, as will be clear from the

-

facts staéed above, this was not the final crder, but it was
a reply to’his meréy petition. 'The cause of action accrued
on the date when his juniors were given the Selection 3rade
with effect from 1.9.78. it cen be extended to July / August,
1980 when he was idfsrmed.fhat he pould not be adjusted in.
the 3Selection 3rade in the borrowing office for wxant of a
vacancy and that it wculd rot be possible to protect his pay
even

&s selection 3rade/if he was retained in that cffice in public

interest. Both these dates are significantly prior to three
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years from Ll.1L.1985 when the Tribunal came into existen ce

3nG, as such, in accordaznce with the provisions of 3Section

 21(2) of the Administrative Tribunals Act, 1985, the Tribunal

has no jurisdiction to adjudicate in‘the matter, In such a
case, the Tribunal also hd&s no power tolccndone the delay.

In any case, in the application for ccnddnation of delasy,

the delay is nct satisfactorily explained because the
apglicant represented for the first time only on 5.9.85.

This was also replied to on 23,9.85 and looking from this
angle alsc, the application is barred by limitation, as

it was filed only on 17.7.87. Fepeated representations do not
extend the period of limitaticn (Gian Singh Vs. High Court

of Punjab & Haryana & Others - 1980 (4) 3CC 225). As recently
as on 9.9.89, the matter of limitation'under the Administrative
Tribunals Act, 1985 came up for consideration before a Bench
of seven Judges of the Hon'ble Supreme Court in the case of

o

S.3. hathore Vs. State of Madhya Pradesh (1989 (3) Judgement
Toaay 530) and it has been clerified therein that for

purposes of limitation, only the statutory remedies are to

be taken intc acceunt. TRepeated representations and mercy
petitions do not fall in that category.

9. In view of the ahove discussion,iwe do not counsider

it necessary to go into the merits of the rival centent ions

¢f the parties, @na hold that the application is not e
maintainable under Sectiun 21 of the Administrative Tribunals
Act, 1985 and is accordingly dismissed. There shall be no

order as to costs.
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