
CENTRAL ADPUNI3TRATIUE TRIBUNAL
PRINCIPAL BENCH

NEU DELHI.

RSGN,NO^ O.A. 994/67.

- Subhash Chander Kapil.

Uarsus

Union of India & Ors,

CQRAMS

DATE-OF DECISION: 02.12,199

*•» Petitioner*

... Respondents*

THE HQN'BLE" MR* JUSTICE V.3, fnALiPIATH, CHAIRMAN.
THE HOfM'SLE P1R, I.K, RASGQTRA, FiEf'iaER (A) .

For the Petitionsr* Shri S.C, Gupta, Sr. Counsel
uith Shri L,H* Goel and Slxi
(^,K, Gupta, Counsel*

For the Respondsntsa Shri f'l.L* UBrma, Counsel,
I

JUDGEf'lENT (ORAL)

(By Hon'bls f'1r ♦ Justice U»S, flalimath. Chairman)'

The Petitioner, Shri Subhash Chandar Kapil, uas

holder of tha post of Surusyor in the Air Borne Ninaral

Surveys and Exploration (hsreinafter referred to as 'AMSE')

. ' under the Ministry of Miness and Stsel® A disci'plinary

inquiry uas held against him in respect of tuo sets of

charges one ccntained in Annexur© A-20 dated 20*12*1963

and the o,6^h®r in Annaxure A-22 dated 6,3»1984» A joint

inquiry uas h®ld by an Inquiry Officer appointed for

that purpose and the charges in Annsxura A~20 uere treated

and

as Ghargas I and Il/tha charges in Annaxurs A-22 were

numbsred as charges III & IM, H© held that tha first

tuo chargss are not proved* Ha came to the conclusion

that the charges III and lU are duly proved. The

^ disciplinary authority accepted the said findings and passed
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th® impugned order Annexur© ft-26 dated 31,3,1986 imposing j

\ -' I

the penalty of rsmoval from service* ftppeal against the-,

said decision was dismissed on 17»9»1987, It is before

the appellat® dBcision was rendered that the patitioner ;

approaGhsd thQ Tribunal for relief,

2«, for the sak® of Qonvenlence, w© shall extraet the '!

two charges held' proved as followss .

«ARTICL£-II1.

.. That tho said Shri 3 ,C,Kapila, ,3JA(S,) uas
I

appointed as Jrs .Spesialist (Surveying) in '
I:

National Project Constructions Corporation

Ltd, Baja House, 30-31, Nohru PlaceMe'u"Delhi,,

H© uas released for taking up new assignment

vide Director's (U ,2ons, J^FiSE Uing, GSI, Daiptir)
. ' '1

LTr. No, A 20012/3/3PR/79-Estt. dt, 23.4.8,0

on furnishing an undertaking dt, 23,4.80 to

abide by the'tarms and conditions laid down :

in the Ministry of Home Affairs OW , , i

No, 70/62/62-£8tt(A} dt, 22,1,66. ;;

As par request mad® in his applioation

dated. 28,3,80, his lien on his post of Surveyqr(Sr]

uas to be alive for 2 years. Further on I

Gomplstion of 2 yaars, on 22,4,82 a letter uas'
' I

,S0nt to him, oakling upon him to submit his
^ , ;

resignation as per terms and conditions of his

undeBtaking vid© No, 23/72/69-Admn/6308-6311 :

dt, 5,6,82 buti he failed to submit it. ,

ARTICLC-IU. V '
• \ ' 1

/ . ' '1

. • That the said •Kgplia,,,u)hils on o'eputat.ion

and uithin tha lien period had resigned his :

post of 3r. 3p8Gialist(3urv®ying)on 20.9.81

without taking the Oeptt, into confidence and

/ ' ' ' ' • •Y delibarataly suppressed this information of j
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rssigning from National Project Construction

Corpn. Ltd,

That the senior project l^anager# Amra in

his letter No. e7030l/PF/SCK/as/'!344 dt. 20.9.81,

addressed to the Chief Administrative Officer,

Mobj Dolhi had stated that since no intimation

is rsceivad about the acceptancs of his

resignation, henee Shri 3,C, Kapila, is relieved,

^ on 20,9oB1, In spite of having been relieved

of his deputation post an 20.9»81 he has not

so far reported for duty and has been on uiilfui

and unauthorised absence".

Both th© charges haves been held proved. They, are findings

of facto There is no allegation of denial of reasonable

opportunity or procedural irregularity,

3, The petitioner uas on deputation to the NPCC for

tuo years. The NPCC had sent him to york in Iraq# Th©'

petitioner after serving there, for about a year sought

leave to visit India as he had some urgent matters to

attend to. Leave prayed for having been refused by the

NPCC authorities in Iraq, the patitioner felt that he

has no altsrnativa but to se.veris his relations uith the

E^P'̂ C by tendering his resignation. According to the

petitioner, he tenclarad his resignation on 1S,'5,1981 ag

per ''-^nnexurs ft-13. As prompt action uas not taton on

the same, ha wrote once again on 10,6,1981 to the NPCc

authorities raquesting them to relieve him immediatBly,

He tsndered even a cheque for F!3,2000/-, uhich according

^ to him, represented the value of emoluments of notice uhich

,,4/-
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fell short of throe monthsv« The petitionesr uas rslisved

by the NPCC authorities in Iraq on 20,9.1981 as per

Annexur® A-.15 and asked to report to the Head Office

of' the NPCC in India, It is ths patitioner's case that

on returning to India ha reported to the Head Office of

the NPCC at Delhi on 3a«9«1981« Though ha uas pressing

• \

the NPCC authorities to accept his resignation, relieve

and repatriate him to his parsnt department, no action

ujaa taken by the said authorities. In this situation

he addressed a lattsr on 28#12,19ai as per Annexure A~17

S to the Oirector Incharge, IJing, 0,3,1,^ 6/l

South Public Square, Bangalore* It is statad therein that

he had tendsred hia resignation on 16.5,81 uhsraupon he

uas relieved on 20,9,1981 uith a direction to report for

duty to the NPCC office at neu Oelhi, He has furthsr

y stated that since h© had tondered his resignation on

16e5,1981 before complation of tuo years of his assignment,

ha cpntinuas to hava his li®n in the parent departmsnt#

It is also stated that he arrived in India on 24,9.1981

uhoreupon h(3 reported to the NPCC at Nsu Delhi on 30,9,1981

• and requssted for repatriation to the' par en t; department,

He also submitted his medical certificatts from 3,10,1981.

to 15,11.1981 to the NPCC for sanction of madical leave.

It is further stated that the NPCC is neither accepting his

resignation nor making any payment to him and is causing

unnacessary harassment, Aftar narrating all these facts.

• • •5("
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a request is made to parmit him to join duty in the parent

dapartment pending decision by the NPCC gs h@ nou finds

himsalf fit to join duty as per the medical cortificate

enclosed,
\

4» The Inquiring Authority has held that the petitioner

\

did not take the parent departmsnt into confidence by

informing about his resignation and returning to India

and has wilfully remained absent after the period of-

deputation^ The -petitioner's case is•that he is not

guilty of such laps© as ha had informed his parent

dapartment about all, thsse matters by addressing his 'letter

'
Ainnexure A-i?" under. csrtifiGats of posting^ It is

obvious that if the latter Annexura A-»'J7 yas sent to the

department by the petitioner, it uould go a-long way to

,disprove Charge lU, The inquiring authority rejected

the petitioner's case holding that he has failed to

establish that he had sent the letter '^nnaxure A-i7,
\

The patitionar'a case is that he had sant it under

and had produced the certificate ofpostx
certifioate of posting/in support of his case. As the

/

normal channel of sending such documents is by raqistered

post, the inquiring authority has draun the inference

that the cocurasnt uas not, in -fact, sent. The Inquiry

-Officer has draun considerable support for this conclusion

from the circumstance that the letter Annexure A»17 adverts

to the enclosing of a medical certificate. The Inquiring

^'Officer has said that it is difficult to beliava that the

...6/-
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original msdical certificate uould have been sent, under

certiricate of posting instead" of sending it by registered

post which is the normal channsl of sending such documents,,

I " •'

, , is under these circumstances that the authenticity of
I • ' - ,

t • • • ^ •

Annexure ft,-17 has been held to be doubtful, .

5« The contention of the learned counsel for the

petitioner is that the finding is vitiated as it is based,

on misreading of A^nnaxure A-i?, It was subraittad that

' there is no statement in Annexure A-17 as assumed,by

the inquiring authority that a medical cfertificate

is enclosed to the letter. It uas submitted th'at there

is only a referertce to his haying sent a .medical certificate

along uith his earlier letter to 'the WP^C, Thus it is

urged, this is a. clear case of misreading AnnoxuE;e A-17,

Houeuor on a careful scrutiny of Annexure A-i7, ue find

reference is made to the sending of medical certificate

on more than one occasion. In the earlier portion

reference is made to the forwarding of the medical certificate

to the NPCC authorities and ndt to the parent department,!

But in the v/ery next paragraph, th^re is reference to the
I ' ' > • .

' • / ' • . •

©nclsoing of the medical certificate of fitness. There

is a als,o a statement at the and of the letter that "there

are five enclosures as above. Hence it is clear that

there uas no misreading of Annexure A-17, Hence the

; petitioner's contention has to be rejected.

...7/-
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6, Shri Gupta, learnad CQunsal for :th®^p«tition©r,

next C5ontend0d that the fincing stands vitiated in uieu

of the admission mads by th® respondents in the reply

filed in this caso» The admission relied upon by the

learned counsel is the ona contained in paragraph (m)

of the replyo Tha first sentesnee which is relevant and

on which reliano® is placed may be extraoted as follows 1

"That though in his letter dated 28,. 12,B1,

the applicant has intimated that, on his return to

India on 24,9.81, he has intimated about the arrival

with th® National Projects Construction Corporation ,

on 3D.9«81 he has nsvsr given any clue that hs has
/

obtained proper permission to bs either on leave or

for repatriation to the parent department".

It is necessary to examine the context in uhich this

statement uias made. Firstly^ it is necessary to notice

that tha deponent has not expressly admitted recepic of

letter dated 28»12«.1981. It is too much to expect

such an admission from the ciepponsnt in the face of ths

positive finding to the contrary recorded in the disoiplinary

procssdings, Th(S context raakes it clear that what th®

deponent is really commenting is on tha contents of the

letter datad 28,12.1981 'relied upon by ths petitioner,

Tha deponent has not stated anything about the recspit of

the Isttor, Hence it is not possible to dpau an inference

of implied admission about the recepit of the latter

dated 28,12.1981, Ue have, thsrePore, no hesitation in
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holding that paragraph (m) of tha reply cannot be construed

as an admission of the deponent about tha recepit of the

letter dated 28.12,61,,

7» The finding recorded on Charge lU being a finding

of fact the petitioner cannot , ask us to rsappreoiat®

the evidence and substitute our own findings , Tha finding

is based on svidsnce and isannot be charactgjrised as

porverse®

8» Sq fa'r as Charge III is Goncerned, the finding is

that an complation of two years of deputation5, the

petitioner having been called upon to submit his resignation

as par the terms and oonditians of his undertaking by

letter dated 5♦5#1982, he has failad to submit th« sama,

b®ing
This again/a finding of fact based on approiation of

svicienoe is not liable for interfersncs,

g« For the reasons stated above, this petition fails

and is accordingly dismissed.

(I.K, RASGO/RA) (U.S. MALIf^lATH)
'SRD» FlEf]B£R(A/) , CHAIRmw
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