:J’j - IN THE CENTRAL ADMINISTRATIVE TRIBUNAL | \ﬁ/
NEW DELHI ' '

"~ 0.A. No, 92/87, -
T.A. No. 159

DATE OF DECISION _ 31.12.1990,

Shri Prem Jesuan Sharma . Petitioner

Shri G.D., Bhandari " Advocate for the Petitioner(s)

' Versus

Union of India & Ors, Respondent

Shri K.N.R, Pillai Advocate for the Respondent(s)

CORAM

The{@on’ble Mr., Justice Amitav Banerji, Chairman,

The Hon’ble Mr. I.K. Rasgotra, Member(A).

Whether Reporters of local papefs may be allowed to see the Judgement ? -
To be referred to the Reporter or not ? | -
Whether their Lordships wish to see the fair copy of the Judgement 7~
Whether it needs to be circulated to other Benches of the Tribunal ? -

é g
(Amitav Banerji)

Chairman
31.12.,19¢0,
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CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH
NEW DELRHI,

REGN, NO, O.A, 92/87, DATE OF DECISION: 31.12.1990.
’ Shri Prem Jeswan Sharma «es Applicant,
Versus —
Union of Indis & Ors, ..+ Respondents,

: CCRAM: THE HON*BLE MR, JUSTICE AMITAV BANERJI, CHAIRMAN,
THE HON'BLE MR, I.K. RASGOTRA, MEMBER(A).

for the Applicent, ees Shri G.D, Bhandari,
: ‘ Councel,
For the Respondents, ees Shri K(N,R.Pillai,
Counsel,

(Judgement of the Bench delivered by
Hon'ble Mr, Justice Amitav Banerji,
. Chairman) N

The quéstion in issue in the prasent case is @a
short one. The.Respondents-ﬂailuaya‘promotedu‘th?
applicant in the grade of Fs,700-900 with effect from
1.1.1984 vide the order dated 3,5,1984 issued'by,the
Assistant Parsonnel Officer, Northern Railway, Bikaner,
Subsequently, another order was issued on 26.6,1984 Qharaby thi
of the - |
pay/applicant was fixed at Rs,760/- from 1,1,1984 (vide
Annexure'B'), The applicaﬁt f2ll sick on 29.1,1985 and
remained under treatment of the =zuthorised Railway Deoctor
till 3,7,1985 when the Divisional Médical Cfficer, Northern
Railway, .Bikaner declared him unfit for service as a Chief
Booking Supervisor vide AnnexurefC', The applicant awaited

orders from 3,7.1985 te 15,10,1968,. No decision was taken

by the respondents either for retiring him permanently
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or giving him an alternative job, However,. the applicant

..2.-_

received an order dated 15.10.1985. (Annexure 'D') by which

he was stated to have been retired from sérvice on medical

grounds from 3,7.85, The order aelso conveyed that his pay

in sﬁbstantive éfade will be Rs.ﬂ?S-édUand in the officiating
. . _

grade Rs,550-750 at Rs,750/-, Being aggrisved, the applicant

filed the present Application, It was stated that the

premature retirsment order in this case was bad in law as

it was implemented uith”retrospectivé effect from 3,7,1985
although the order was passed on 15;10.1985. He was paid

his ensanced salary Froﬁ‘ﬂuly 85 to'Séptember 85 but on
passing of the orders {Annexure '0'), the salary of these
three ﬁonths was deducted from his retiral beﬁefits, which
was illegal, Even the amount which uasfearmggiaziaéﬁd%g%rfund
withdrawn, It amounted to Rs,225/-,@ Rs,75/- per month,
Rﬁother amount qf Rs.sﬂ/ﬂ.@LRs.QD/-lpar month on a2ccount of
Insurance has also not beeﬁ refunded to the applicant, The
promotion ordér of the applicant in the orads oF-Rs.7UD-QOG(RS]
had not been impleméntqd‘and the épplicaht was made to retira'
on the pay ha was already drawing in the grade of Rs,550-750
(RS). His pQASion was also worked out on the basis of the
pay of Rs,750/-. His claim was that his pay should have

been fixed at Rs,760/- w.e,f, 1.1.7984 and at Rs,795/- as
basic pay. Thus, there was a grave error ohlthe part of’

the respondents in Fixing-his pay at a lousr rate, The

applicant also claimed that he wzas deniad the legal right

.
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of commutétion of pension, His representaﬁion madé to
the respondents was also disglloued; An appeal to the
General Manager, Northérn Rgituay, New Delhi was also
. ¥

rejected,

Thé applicant é;ayed for a difgction to ;mplement
gheir own ordérs promotfng the applicant‘in,the grade of
Rs,700-900(RS) énd fixing his pay at RS.?EO/-,p.m. u.e,f,
1.1.1984, for qgashing the orders dated 24.?.1986 (Annexure'l*)
and dated 29,7,1985(Annexure 'K(); | |

In tHe reply by £he respondéqts,lit vas stated that
thé-appliCant was retired as ﬁed;cally uﬁfit fof all categorias
‘Smcondly, tﬁeiquestion-br*giving him'an alternative job did
not arise, The applicant himself admi£%ed that he was retiréd
~on mé@ica; érbbnd cn 3,7,1985, As regards‘promotion, thé_
Cadre Controiliﬁg Autﬁbrity pad declared the appiicant'eligible
for promotion to. the grade of Rs,700-900 from 1.1,1984 on
temporary _ﬁ hoc basis subject to qualifyiné‘in the selaction.
The.ﬁre@otioh was also 5ubject'to no DAE/Vigilanc&/Fraud case
being hgnding against him, Houeﬁer, the:e‘was & charge-sheet
for major‘penalty against the applicant from 1B,1.1983, which
had been admiffad by the applicant in his représentafion
(Annexure R-I1), Hence the competent auﬁhority decided not
to give effect to the promotion and directed tﬁat instead the
post be doun-graaed to Rs,550-750 as pér 5rders at Annexure ReI,
The above order dated 19.10.1954(Annaxure R-I) pertains to
promﬁtions.cf'coaching Clerks, There was an entry against
Shri Prem Jesewan, His sélary was fixed at Rs,750/- with the

following notes -

"As intimated by the SS/DEC, SF-5 is pending against

!
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him, therefore, he will continue to hWold the
grade Rs,550-750 till SF-5 is finalised, The
pbét of grade 700-500 is temporarily doungraded
in grads Rs.550-750 at DECY,

It was thus urged that there is no case made out for
interf@rence.

We have heard Shri G.D, Bhandari and Shri K,N.R,
Pillai, the learned counsel for the pértiss. It is not
in dispute that there was a charge-sheet against the
applicant on 18.1.1983. by the Area Superintendent, Delhi,
This was snquired into'by Shri R,.K, Fam, Area Officer,
Rewari, . The applicant's case is that he was exonerated
of the charges and no penalty was imposéd on him till his
retirement on 3,7,1985, He has further stated that the‘
above case was filed, Itvappears that since there was
an order of premature retirement of the applicant, the
disciplinary éroceeding was not qontinued. -It could not be
proceeded uﬁless there was a charge of'”grave'misconduct".
We ars,nthEreForé, of the vieu that since the disciplinary
proceeding Qas not cqntinuad; it could not hayé an ill
effect on the applicant in tﬁe metter of fixing of pay,
If the disciplinary p;ocaading wés npt.continued but filed
it meant,that it was closed uithout any adverse orders against
the applicant, In that event, the apélicaht-would ée
entitled to the benefit that he had been given/dﬁégyulhe

pay fixation, We are further of the vieuw that the applicant-

‘who had been prematurely retired was entitled to the benefit

%
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~pay draun at Rs.795/= p.m, e, therefore, allow the
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'of fixation of pay at a higher rate then Rs,750/- per month

{

as Fixsd'by the respondents, If his pay was fixed at

Rs,760/- on 1.1.1984, hs would be sntitled to a higher

_psy on 3,7,1985 taking into account the increments,. It

was, therefore, necessary for the respondents to take an
appropriate action to fix the sqléry of the abplicant at

fha,rata of Rs,760/- psr month Wee.F. 1.1.1084 and to the

“‘rate of Rs,795/- per month taking into account the incremsnt

after one year, He is also sntitled to refixation of his

" pension from 3,7,1985 on the basis of the pay last drawn

~

@ Rs,795/- and also the gratuity calculated according to

the above rate of pay. Thus the v1eu taken in the 1attar

'datod 29,7.1985 (Annexure'K! to the 0.A. ) is srroneous,

Taking'into consideration the abova, we are of»

‘the vieu that the‘Applicatiqh is liable to be allowsed

and the lpttar/order dated 29,7,1985 (Annexura 'K’ to. the

0.A.) is liable to be set aside. and further the applicant's
pay is liable to be fixed at Rs 705/- per mmnth on the dats
of his premature ratlrement from service on 3.7.1985 and

also calculation of-his4p2nsion and- gratuity on the last

/

.

Appliéation, set aside the letter/order (Annexure'kK' to the
0.4,) dated 29,7,1985 and direct the.respondehts to calculate
and determine the amount of pension and gratuity accordingiy

within a period of three months From:tha date of service of

& copy of this order on the respondents, UWe leave the

parties to bsar their own costs, We order accordingly,

Sl . NP

(I.K. RASGQTRA) (ANITAV BANERJI)
MEMBER(A) o CHAIRMAN

lSRDI .



