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IN THE CENTRAL AOfllMISTRATIJE TRIBUNAL : PRINCIPAL BENCH
NLW DELHI.

•REGN. No. O.A. 945/87

' Date of Oscisions-27th March, 1990,

3hri H.R. Ghera Applicant

Us.

Union of India & Ors ... Respondents

CCffiAMs- Hon'ble Shri P.C. DAIN, MEMBER (a)

Hon'ble Shri 3»P, Sharma, Member (3)

For the applicant ... Shri W.R. Bharduiaj , Advocate

For the respondents Shri N.S. Mahta, Adwocate

Judgement of the Bench delivered by

Hon'ble Shri 3,P,Sharmaj Member (d)

The applicant preferred an application under Section

19 of the Administrative Tribunals Act, 1985, regarding hia

0 grievance of non-promotion to the post of Senior Assistant

Director of Accounts, for which he had already been selected and

approved by the Departmental Promotion Committee on 10,4.86.

The case of the applicant is that the appointment

of the applicant, as Asstt. Director of Accounts, Department

of Fetilizers, was regularised w.e.f. 1.8.81 (, Annexure A-2 ) .-
I

The post of Senior Assistant Director of Accounts ( Group A)

fell vacant ui.e.f. 1.8.85, consequent on retirement of S.hri

A.K. Sengupta; As per Recruitment Rules, the vacancy has to be

filled by promotion from the posts of Assistant Director of

Accounts of a person who has rendered 5 years regular service

in that grade. The applicant as per seniority list ( Annexure A-S)
_ the _ ''

being/senxor-most and also, as per roster,/being a reserved

vacancy for Scheduled Caste, for ..hich only the applicant being the
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senior mc3St as well as belonging to Schedulsd CgStejuas eligible

als o
for promotion. A D.P.Ce meeting uia^held headed by a '"lember of

U,P»S;,C on 10.4,86, A separate Department of Fertilizers laas

1

created under the Ministry of Agriculture^ bifurcating the earlier

out that is immatsrial f'cr the applicant's promotion
Ministry of Chemical and Fertilizers^ Imspite of the recomiriendation

cf the U.P.S.Ca formal order of promotion was not issued to the

applicant although he submittad the representation on 17,9,86,

(Annexure A-5 ),

3* On 30,4,87 the applicant was served with a charge—sheet

(Annexure A-6) regarding certain irregularities in the bill of

L.T.C, submitted for the year 1982-83, ^efore the issue of the

charge—sheets the applicant was called upon to submit an explanation

vide Memo No. 3-2/83-F.A/CASH dated 14,11,83 (Annexure A-7 ),

4. The applicant was allowed to gross the Efficiency Bar

in August 1985, vide order n", 27-1367/83-EI dated 31,8,85 (Annexure A-9;

Further the respondents having withheld the promotion wrote to

U.PeS.C, to adopt the'Sgaled Cover Procedure' which was n( '̂̂ a'cce'̂ t '̂cf/,

in Spite of that, the applicant was not promoted,

5» In the meantime on the:;basis of the charge-sheet

served on 30,4,87 the applicant was held guilty and the penalty

of compulsory retirement from service was imposed on 4,10,88, against

which the applicant filed 0,A 2149/88 which web also pending for

adjudication in the Tribunal,However^ the 0.f\, has been allowsd
by the order quashing i:he penalty imposed.

The contention of the applicant is that when meeting

of theD,P,C, was held on 10,4,86 therewere no departmental proceedings

pending within the knowledge of the applicant^ nor the applicant^

during that period^was served with any notice for explanation on

any such proposed enquiry. In fact the vigilance clearance was given

on 19,10,83 as admittsd by the respondents in their reply in

«L,a
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para 5.21, The fact is also conceded by the respondents in

sub-para 5®24 and 25 that U.P.SoC, u;as also approached to shelue

the promotion till the departmental proceedings art: concluded against

the applicant, but U.P.S.C, has not agreed to it» As suchi the case

of the applicant is that maliciously his promotion has been withheld

of reseryed peat of Senior Assistant Director of Accounts,

7* The respondents in their reply .admitted the fact that

the applicant was not served with the charge-eheet until 30.4»87,

and that vigilance clearance for promotion was already given in

Oct» 1983, and the D,P,C, in April 1985 considered on merit the

promotion of the applicant and recommended the same. However,

in the meantime the applicant was charge-sheeted and the promotion

could not be given at that time to the applicant as he was not found

second time

clear/Xrora the vigilance angle. However, it is stated that the

departrrent is not bound with the recommendation of the U,P,5,C. and may

disagree! with it, in_as—much as U.P.S.C, has.not consented to take a

•sealed cover procedure' regarding the applicant. Further it is

said that the post has not yet been filled ard the applicant has no

right to lay the claim for promotion. Lastly, it is said that the

applicant has been compulsorily retired on 10.4.as a&Lresult of enquiry

oft a charge-^heet served on 30.4.87 and so the question of promotion

does not arise.

The applicant in support of his contention submitted the

seniority list ( Annexure A-3 ) in which he is the senior—most, and

Scheduled Caste candidate, Memo dated 30.4.87 ( Annaxure A-6 ) is '

about proposing to hold the enquiry(against the applicant^alongwith

article of charge framed fegainst the applicant^. Plemo dated 31.8.85

( Annexure A-9) is of crossing of Efficiency Bar of the applicant in

the present scale of pay,
Jj^-
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9. liJe heard thelearned cDunsel for both the parties at

length. The short question involved is whether the promotion

due to the applicant, for which he is eligible on account of seniority
a

as well as being/Scheduled Caste candidate, can be refused solely on

liihi ch
the ground that after the meeting of D.P.C./ recommended , him on

•/ ... . • , promotion, disciplinary action wa® contemplated/initiated/^against hirn, 10,4,e6>. / The • fact' is that no 'sealed cover procedure'

was adopted and for all purposesapplicant u/as cleared for promotion#

The respondents have to fallow D.M. No, 2201l/6/75-Estt (•) dated

30,12,76 issued by i,,he Cabinet Secretariat (DP&AR )., a copy of .

that has been filed by the applicantIn case of dis-agreement

between the department and the U,P.S,C, the matter has to be referred

- again to L),P,S,C. and if dis-agreement still remains then to the

Appointmenis Committee of Cabinet but this procedure has not been

followed,

''0, The respondents have admitted that applicant was

made clear from vigilance angle in act,1983 and the matter

now for which his promotion.is being withheld relates to year

1982-83 and at the relevant time when D.P,C, was held neither

there was an enquiry against him nor any charge-sheet issued or served.

The respondents have clearly admitted in their reply that enquiry

I bed not commenced when the applicant was recommended for promotion

to the post of Senior Assistant Director of Accounts. The applicant

case

has taken support from the/law reported in (l ) ATR-19B7-(l )_CAT-547

(2) ATR-1986-(l )-CAT-433 Or, Sushil Misra Us. Union of India (3)

1989-SL3-(3)-CAT-Cuttack-608 A,K.Gupta Us. Union of India and (4)

AIR-ig79-SC-162 8 Shri R.O. Shefety Us® International Airport Authority,

from the above law it is clear that the applicant's

case is covered by the various decisionSTof the Tribunal that if
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disciplinary proceedings are not pending when D.P.C, is held

then the applicant cannot be made to suffer. Any incidence of mis~

conduct, after D.P.C. in its meeting has recommended the applicant

3

for promotion cannot be'' gs^ound to withhiOld promotion* It shall be

an act of arbitrariness and discrimination and violative of Articles

14 and 16 of the Constitution of India if the promotion for which the

'when he is

applicant has been eligible, and particularly/a Scheduled Caste

candidate, is withheld,

11, ' The arguments of the respondent's counsel that the post

has not been filled up as yet is not . relevant, and acceptable. When

the post is vacant, and is to be filled up from the zone of considera-

Cn

tion in which the applicant is upper^mcst in a reserved seat, then he

cannot be denied that right which is an incidence of service. The

promotion can be withheld only when there is some thing against the

/ ' ^

applicant on the relevant Bate, The case of Gurdial Singh Fiji

yse State of Punjab reported in AIR 1979-SC-1622 at page 1624 is not

at all applicable to the facts of the present case,

12, , The learned counsellor the respondents also placed

reliance on 1971-SLR-254-SC Government of India Ms, T.W, Ghosh, The

facts of this case also do not apply to the present case. Firstly

seat was reserved seat and secondly the applicant had already been

cleared for promotion and was also recommSnded by L1,P,S.C, Thirdly

if by subsequent enquiry any punishment was imposed, then that yas

^tirXl under consideration before this Tribunal in OA 2149/88,and
now ths punishment imposed has bean qua3hedj)^^^£te.5xx>fx>'x«i^i<x^>{j©^
13, The respondents in their reply have not indicated

V-

the date when the investigation a gainst the applicant into the

alleged irregularities started. Investigation into the alleged

irregularities and initiation of formal proceedings against the
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applicant, after the selection by O.P.C, and recommendation by U.P.S.C

for promotion to the post of Senior Asstt, Director of Accounts,

cannot be, in any yieuj of the matter taken asi an excuse to withhold

the formal orders of promotion. The learned counsel for the responden

argued that the clearnace from vigilance angle at the time of

actual issue of order of promotion was not asrailabte•

' ' • it is obserued tha
so the promotion had not been given. However,/the D.P.C.

and

met in March 1986/the U.P.S.C reco[nr.iende<j the promotion. of--the

applicant,in April, 1.9:85, , It;i®; not clear =-hoiii the Department on ttiat
could

dats/uiithhold the promotion. It was not a case of criminal charge

which
or any event occurring after the meeting of O.P.C./ was;:; conuiansd for

filling up a reserved available promotional post vacancy. The

iri the '
act of the respondente/ijjithholding/applicant's promotion is,

therefore, arbitrary and discriminatory and cannot be sustained.

The grievance of the applicant, is,therefore, genuine

and the respondents have materially erred in not giving him promotion

onthe recommendations of the D.P,C. and U,P,S,C from 10,4,86,

"SS* The application is, therefore, allowed and the

applicant shall be deemed to have been promoted to the post of

Senior Assistant Director of Accounts from the date of recommerdation

of U.P.S.C. i.e, from 10,4,86 and he shall be entitled to all

consequential benefits including pay and allowance and all other

future benefits arising out of that promotion to the post of Senior '

Asstt. Director of Accounts, There will be no orders as to costs.

( 3.P, SHARM ) ( P,C. 3AIfO
MEriBtR 3) MEMBER (A)

Pronounced in open court*

Mefnber(A)
27.3.90.


