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- - CENTRAL AD::3NISTRAT IVE_TRIBUNAL
PR NCIPAL BEWCH, DELHI.

Regn. No. 0,A. 925/1987.
DATE OF DECISION: May 12, 1988.

Shri D.C. Kasliwal cces . Applicant,
R7:
Union of India &Icnhers jf - Respondents.
CORAA: Hc-n'ble ir. Justice K.S. Puttaswamy; VicéChairman.
’ Hon'ble iir. Kaushal Kumar, Member (A)
For the applicant .= eees shri K.L. Bhatia, Ceunsel.
For the respondents- ceas shri K.C. Mittal, Counsel.
. (Judgment of the Bench delivered b
Hon'ble Mr. Kaushal Kumar, Membex
+ JUDGHENT |
The appligrnt has filed this application under
e . Section 19 of the Administrative Tribunals Act, 1985
.//’ﬁgl:i a :i' If:éi:}\ against his non-prcamotion to the post of Assistant
Ly 'é)%ingineer (Civil) in the Delhi i1ilk Scheme under the
v :@ inistry of Agriculture, Government of Incdia and has

¢

called in questiongthe deliberations of the Departmental
Promotion Committee meeting held on 30th 1ay, 1986 for
£illing up the post of «ssistant Engineer (civil) in
the Delhi Milk Scﬁeme under the Ministry of Agriculture,
Government of Incia.

2. The non-selection of the applicsnt is mainly
challenged on‘the ground that the assessment made by
the D.P.C. was not fair and objective in rglation to
the entries made in the C.R.s of the applicanﬁ arnd
responcent vo.4 and further that the D.P.C; cchsidered

= few outsiders along with the departmental candidetes.
It h2s elso been contended that the applicant had not
been aSSiéned his due seniority as Section Officer
(Engineering).

3. The cise cf the respcnsents is thit the
zpplicint haid only the right to be ccn-idered iorx
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promotion and that the promotion was made as per the
rec&mmendations of the D.P,C. which considered the

case of the applicaht also along with the other eligible
candidates. - -t

4. The appligant had 4nitially joined the office -

of u;e_qnié?*geféj:ement Commissioner under the Ministry

of Rehabuitatién? as a Section Officer on 28,1,1952 and
on hai;ing been déglared surplus from there, he was taken
as a Section Officer {Engineering} in the Delhi Milk
Scheme with effect‘from 28th July, 1971, whereas
Respondent No.4 was directly recruited and joined as
Section Officer (Enainéering) in the Delhi Milk Scheme

on 6.4,1962, As per the Récruitment Rules for the post
of Assistant Engineer -(Civil) framed under the proviso

to Artié&e 309 of the Constitution and notified on
17.1.1983 under the caption ®The Delhi Milk Scheme
Assistant Engineer (Civil) Recruitment Rules, 1983%,

the post of Assistant Engineer (Civil) is categorised as
®*Selection® and the method of recruitment under column 10
is shown as ®By prohotibn / transfer on deputation failing
both by direct recruitment®. The requisite qualifications
in case of recrﬁitment by promotion / transfer on deputation
are shown under column Ll of the Schedule tc the Recruitment
Rules. It is not disputed that the applicaﬁt as also the
respondent No.4 fulfilled the eligibility criteria as
prescribed under the rules and both were considered by the
D.P.C. at its meeting held on 30.5.1986. The applicant
claims that he was senior to respondent No. 4 keeping in
view his earlier service as Section Officer which he had
rendered in the office of the Chief Settlement Comnissioner.
However, in the Provisional Seniority List which was

issued vide Memorsndum No.,9=4/76-Estt. II, dated 13.8.76

respondent No.4 was shown as senior to the applicant. The,



last para of the u.eno andum reads . as follows -

; 'Eactual errors nd discrepancios,»zi£~ any, _

duly supported by ocumentary proof wherc necessary,
"should be submitted: .ta ithe office. 1atest by 12.9.76

. failing which the seniority will be treated as final.
No objection will be entertained regarding principles
of seniori.ty., : LB g

It is contended by the leamed .counsel for the spplicant
that the applicant had represented against hi,s position
as shown 1n the Provisional SGnmrity List and the ‘said
representation was not disposed-of and no reply was
received by him. However, it is brought to our notice

that the Final Seniority List of Section -Officers in

the Delhi Milk Scheme was issued vide Memorandum

. 9-4/716-Estt. (Spl), dated the 26th February. 83

and in the Fmal Seniority List also, the position of
the applicant vis-a-vis respondent No.4 remained unchanged.
shere the promutionchas to be made on the basis of.
'Selectiop', seniority becomes crucial in the matter of
determining the order of merit of persons who are given
the same grading by the DEC. In the application before
us and the reliefs claimed, the question of seniority
has not been agitated. Be that as it may, the D.P.C.
correctly proceeded or; the basis of the senjority list
as finalised by Memorandum dated 26,2.1983. A
S. The learned counsel for the applicant also urged
that the proceedings of the D,P.C. were vitiated inasmuch
as a few outsiders were also considered along with the
departmental candid:stes for selection. e find from a
perusal of the minutes of the D.P.C. that although 2 few
outside candidates belonging tc other Departments were
also cunsidered, those found suitable were placed below
the departaental candidsotes viz., respondent No.4 and

the applicaznt. The Recruitment Rules provide under

colunn 10 the mode of recruitment as 'Sy promcticn / transfer
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on deputation; failing both by direct recruitment'. As |
such departmental cand;.dates eligible for promotion
are to be considered first and only if none is found
suitable, a person on de;;utafion can be appointed. ~ There
was nothing wrong in the simultaneous consideration of
departmental candidates eligible for promotion a2s also
those who were found fit for being appointed sy transfer
on deputation. -In the present case, it is noticed that
no prejudice has been.caused to the departmental candidates
inasmuch as respondent No.4 and the applicant wese placed
above those who were found suitable for being appointed
by transfer on deput;ation. As such, the contention of
the learned ccunsel for the applicant that the prouceedings
of the D,P.C. were vitia_te& on the ground of simultaneous
consideration of the departmental candidates along with
certain outsiders holds no ground and is accordingly
rejected. -

6, As regards the assessment made by the D.P.C.,
the same is reproduced below in respect of respondent
No.4 and the applicant as indicated in para 9 of the
minutes of the D,P.C, &

*9) The DPC assessed the suitability of the

fcllowing inciumbents for selection to the

post of A.E. (Civil) & on the basis of the *

annual A.QRs for the years, 1981 to 1985, the
following assessment was made by DPC.

S.No. Name Assessment cn the basis of the ACRs for OVERALL
' the years ASSE3SUIENT
19381 1982 1983 1984 1985

L. Shri A.P.Gupta Good  Average V.Good V.Good V.Good Very Good.
2. Shri D.C.Kasliwal Gecod  V.Good V.Guod V.Good V.Gcod Very Good.
XXX X0

On the basis of the above assessment, the Departmental
Prcmction Committee reccamended respondent No.4 for
appointment to the post of issistant Engineer (Civil).
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7. ‘Ve have perused the C.R. dossiers which havé
been produced before us and these have also been shown
to the learned counsel for the applicant. We have no
hesitation in holding that the assessment made by the
D.P.C, on the basis of the entries made in the C.R.s
of the applicant and respondéﬁziho.4:was fair and
objective afd cannot be considered as either biased
or influenced by any extraneous considerations. The
leamed ccunsel for the applicant pointed out one or two
instances where there was divergence of opinion in the
assessment made by the Reporting Officer and the-Reviewing
Officer and he also stated that no reasons had been-
given in the A.C.R.s for sﬁch divergence, What we have to
see is whether the assessment made either by the Reporting
Officer or the Reviewing O;ficer was objective based

on an honest assessment or it was influenced by any

extraneous consideration. Any assessment has necessarily

to be subjective to some extent and unless there are
éllegations of mala=-fide, the entries made in the C.R.s
cannot be questioned as suffering from any infirmity on
ground of necessary reasons having not been given for
reaching a particular cocnclusion in the matter of
assessment or grading. The D ,P.C. was also reguired to
make an overall assessment keeping in view the entries
recorded against the various columns. %e are satisfied
that the overall assessment as made by the D,P.C, satisfies
the criteria cf cbjectivity and fairness. The learned
counsel for the apslicant pleaded that the overall
assessment of the 2pplicant should have been Tated as
something above or more than "Very Good®, even thcugh

he might not be ®"lutstanding®. We are afraid that there
is no such previsicn in the instructicns issued by the

Goverament fcr a2king assessment by the D.P.C. and if

the D.P.C. w~ere tc resort tc such a procedure, the ssme
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would have been liable to be struck down on the ground g
of arbitrariness. Any grading which is not contemplated i
by any rule or instruction cannot be countenénced or stand
‘the test of judicial scrutiny. In this connection, the
- learned counsel for the applicant alsc referred to the
letter of appreciation issued by the Chairman, Delhi
Milk Scheme on 20th'May, 1987 Zxsxed to the applicant
and some earlier letters of coamendation. In so far
as the letter dated 20th May, 1987 is concerned, the sa>=
was obviously issued much later then thg7£ge¥2g% E?ethe
D.P.C. took place. In any case, 2ny letter of appreciation
or commendation can be taken cognizance of by the DPC
only when it forms part of the C.R. dossier and not
- otherwise. It is pertinent to note that the officer
who had issued the letter of appreciation on 20th May,
1987 also happened to be the Chairman of the meeting of
the D.P.C. and as such he was shpposed to be well acquainted
with the merits of the applicant vis—a-vis respondent No.4.
The learned counsel for the applicant al;o referred to
the waming which was issued to respondent No.4 by a
letter dated 16th Aprii, 1986 prior to the meeting of the
D.P.C., which is filed as Annexure RA-7 to the rejoinder.
This warming issued to respondent No.4 was a non-recordable
warning and it was stated in the warming itself that it
would not fcrm part cf the record. As such, a simple
non-reccrdable warning as d;stinct from 'Censure' or a
trecordable warning', cannot be taken cognizance of since
it deoes not form part of the C.A. dossier.
8. - The learned counsel for the applicant also
referred to the judgment of the Jabalpur Bench of this
Tribunal in Radha Ballabh Tiwari v. Unicn of India and
Crs. (A.T.R. 1987 (1) C.A.T. 274) wherein it was held

that the D.P.C. had méde 2 mnistske un the tace ¢{ patent
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facts in grading the petitioner®s performance as 1Good ¢
instead of *Very Good! resulting in d?priving the
petitioner from promotion on the béélg“bflapplication :
;f the pr;ncipie of merit»cum—séﬂ?&%éi? and other _
consequential benefits and affecting his‘'seniority.
It was a’'case where the assessmént'maae bj the D.P.C.
was questioned for good reasons and accepted by the
Triﬁunal keeping in view the actual entries made in the
C.ﬁ. In the present case under our consideration, ve
find—that the D.P.C. had made an objgctive assessment
strictly in conformity with the actﬁal entriesfecorded
in the C.R.s and, therefore, the ratio of the judgment
relied upon by the learned counspl for the applicant
does not hold good and is not applicable in the present
case. :
9. The learned counsel for the applicant also
contended aftér.1n5qection of the C,R. dossier of the
applicant and that of respondent No.4 that in the A.C.R.
of the applicant for the period from 141,1982 to 31.8.1982,

- the Reviewing Officer had recorded that ®"He is indeed

an outstanding officer with proven merit and performance.®
and, therefore, the grading for the year 1982 by the DPC
in the case of the applicant should have been fOutstanding’
instead of "Very icod!. While we do not agree with the
contention of the learned counsel keeping in view the
cunulative effect of all the entries recorded by the
reporting Cfficer and the reviewing Officer, even if for
the sake cf argument the contemticn of the learned counsel
for the applicant were accepted and the assessaent for

the year 1982 is taken as 'Outstanding', the fact remains
that for the year 1981, the applicant was graded as °Good!
and for the ye.:rs 1983, 1984 and 1985, he wias graded as
*Very Gcod' 2nd his czategoris:ztion as 'Outstanding' in one
ye:r nimely 1982 w.uld not h:ve altered his overall

assessaent from *Very Giod' to 'Outstonding!. Since both
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the.applicant and the respondent No.4 were graded as
*Very Good' in the qvera).l assessﬁ:ent and the applicant
4 was junfor ‘to respondent No.4, his position in the secit
o list of the panel foﬁed by the D.P.C. would not “ace
changed.. )
In the light of the above, the application

ls and is accord‘ir)gly dismissed with no order as

costs. - 4 / i 1
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(KAUSHAL K44R) (K.s. PaIfAsmﬂ) :
oot MEMBER {A) . VICE-CHAIRMAN

S 12,5, 1988, _ 12.5.1988.
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