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(Delivered by Hon'ble Shri J.P.Sharma)
The applicant, working as Chief Techinical Assistant,
Central Organisation for Freight Operation Information

System, Indiaﬁ Railways, Chanakayapuri, New Delhi filed

-this application under Section 19 of the Administrative

Tribunals Act,l985 aggrieved by the order dated 10,2.86

and dated 3.9,1986 (annexure A-14 and A-15) promoting

Shri Narender Sharma and Hem Raj from Grade Rs,700-900/~

to grade 840-1040/~ superseding the applicant.

2. The applicant claimed the following reliefs:

a) to quash the orders dated 10.2.86 and dated 3.9.86
(Annexure=Al4 and A=13).

b) a direction be issued to the respondents that the.
applicant be treated as senior to the respondents
Nos4 and 5,‘Shri Narender Sharma and Hem Raj respect-
ively and consequential benefits be'given to him of

pay and allowances as also arrears accruing therefrom,

c) A directioﬁt??%he applicant be deemed to have béen
prﬁmoted in the grade of Rs,840-1040/~ from the date
his juniors respondents No.4 and 5 are promoted,

3.. The facts as given in the applicationlare that the

applicant joined on 17,12.1966 as Apprentice Mechanic. Tﬁe

applicant was promoted through a suitability test as Electric

Chargeman 'A' in the Grade of Rs 4550750/~ in~0ctober,l979
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after passing the promotional training course. It is
further stated that in Electirical department till 1981
there used to be three different cadres of st&ff, namely,
i) General Power Service (GPS), ii) Traction Rolling Stock
(TRA),iii) Traction Distfibution(TLR.D.). ALl the above
three cadres had different seniority units and staff working
in each has their inter se seniority separate from others
up to the highest grade of Rs.840-1040/-(R3) It is only
when promotions . = take place in the next higher post ife.
Group 'BY, the staff from all the cadres is taken ard then
seniority of staff from all cadres is merged into an
integrated seniority. The respondent$ circulated a letter -
in December,1981 about the.formation of a separate
independent cadre for maintenance -of E.M.U.Services
(Electrical Multiple Lhit) in Delhi Division. For this,
the staff wés taken on deputation vide circularlletter
dated 22,12,1981 (Annexure A-3) on the following basis:

a) on transfer and posting in the same grade for
permanent absorption in E.M.U. maintenance cadre,

b) those wno want to join the above cadre on promotion
and on deputation, shall be returned back to their
parent cadre either on promotioé?%n completion of

thiree years of service in the above cadre,
Tne applicant was selected through a panel datad 25.3.82
(Annexure A-3) and the applicant .who was earlier Electric
Chargeman in the grade of Rs.550-750/- was taken in E.M. U
cadre on deputation in the Grade R5,700-900 and the applicam
joined in May, 1982, The applicant who was working in the
grade of Rs,700-900 as per his own allegation in para 6-1IV
Was selected as Cnief Technical Assistant in the grade of
R5,840-1040 on an ex-cadre post with etffect fromi2.9.85
(Annexure A-19). The applicant, did not com2 back to his
parent department and moved anvapplication for permanent

absorpition in Z,M.U. cadre by a request made #n this

behalf on 31,1.1985 (Anneyure-A-11),
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4, Shri Narender Sharma, respondent No.4 and Shri Hem
Raj, respondent N6.5 also joined the E.M,U. cadre in tbé
grade of Bs,550-~750/~ on deputation in September,1982;

In terms of the Railway Board's circular for restructuring
of certain posts, a modified selection was held on 12.3.1985
and the applicant as well as respondents io.4 and 5 were
regulsarised in the scale of Rs.700~-900(RS) with effect from
1.1.1984 {Annexure A-9 dated 13.3.89 and Annexure A-10 dated
29.5.85),

54 The applicant made representationsin February,1985,
June 85, September,l985 and Oétoner,l986 in wnhich the
applicant placed his'grievancé regarding his seniority with
respondent .6 and 7 Shri S.X. Vyas and Shri S,Swarankar
and also with respondents No.4 and 5, Narender Sharma and
Hem Raj. Thoﬁgh, against S.K¢Vyas and S.Swarankar no relisf
haé been claimed yet they have been impleaded as reSpondgnts.
Narender‘ShafmaIWas promoted in ;he grade of Rs.840-1040
with effect from 31.1.1986 by the order dated 10.,2.1986
(Annexure A-14) and Hem Raj was bromotéd in the same grade
0f Rs.840~1040 by the order dated 3.9.1936 (Annéxure A=15),
‘At this time, the applicant had already been selected as
Chief Technical Assistant in Central Organisation as said .
above and working there since rebruary,l985 in the grade
of Rs.830~1040, The grievance of the applicant is that
since he has not been given promotion and in case he goes
back to his parent department, no@ E.MsUe then he will not
.get the promotion and iurther the applicant desired that

he should also be promoted in the parent department in the
grade of As.840-1040 as he alleged himself to be senior to
Sari Naiender Sharma and Hem Raj, respondenfs Noes4 ard 5,
The main contention of the applicant is that he had gone

in the grade of RBs.700-900 by virtue of a selection in May,

1982 and the respondent No.4 and 5 have gone in lower grade
of Rs.530-750/-,pBy restructuring, +ne respondents MNo,4 & 5
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got promotion from 1.1.1984 in the grade RS.700-900 while
the applicant had already been working in that grade,
85;700-900/- in 2.M.U, since May,l982 and as such he is
senior to both Narender Sharma and Hem Raj respondents No.

4 and 5, Secondly, in the year 1982 when the selection

was made for transfer on deputation in tne grade of
Rs.700=-900, it was ihe'applicant wilo Was only declared
successful and the r&Spdti % gubsequently joined in the
grade of Rs,550~750 that is, they were not found fit to be
taken in the grade of Rs.700-900. Thus, it is stated

by the applicent that in thé new cadre his seniority shall
be reckoned on the basis of the officiation in a particular
grade and the seniority cannoﬁ have any nexus with the
grade of feeder caﬁegory. i

6 | Tne official respomdents contested the application
by stating in the reply that the relevant seniority of the
employees in an 1nxermed1ate grade belonglng to different
seniority groups (selection/non-selection) in a higher cadre
has to be determined on the basis of directives contained in
para 321 of Chapter III of Rallway sstablishment Cade which
provides that the criteria for determing the relative
seniority of the staff in different seniority groups the
total length of continuous service in the same or equivalent
grade held by the employee shall be the determining factor
of assigning inter-seniority irrespective of thne date of
confirmation of an employee with lesser length of continuous

service. as compared to another unconfirmed employees with the

longer lehgth of continuous service. Only non=fortutous

service is to be taken into account for the purpose. It is
furtner stated that applicant exsrcised his option in
January,l982 for his appointment in E.M.U. Unit on deputation
basis and he joined there in May,lQBZ. The respondents No.

4 and 5, Shri Narender Sharma and Hem Raj wer2 senior to the
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applicant and they were promoted on their due turn in the
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scale of Hs.840-1040. Before joining E.M.U. unit, the
seniority group of the applicant was different to that of
respondents Shri Narender Sharma, Shri Hem Ramy, Shri S,K.Vyas
and Sari S.Swarankar. The applicant Came'from Electrical
General Service Unit and the above named four persons

belong. to TRS unit. As said by the applicant, separate
séniority of each unit is maincained and the staff in each
unit seeks their promotion in their own unit upto to the
highest grade of Rs.840~1040/~. All the staff before joining
EeM,U. units were in ﬁhe scale of Rs.550-750/~ on regular
basis, As such, the criteria for determining the seniority
in E, M. U, Unit was from the date ot their promotion in

in the Grade Rs.425=700 on a regular basis in their permanent

grade., The date of promotion of the five staff members is as

followss

S.Nos Name ' ' Unit Date of promotion
—_— in grade_5350-700
L, Narender Sharma TRS 1.8.,1970

2, Hem Raj TRS 6, 4. 1978,

3. SeKeVyas TRS 1,1.1979

4, S.Swarankar Tas 1.1.1979

S. P.K,Srivastava zlec.Gen. 25,4.1980.

Servige.
The contention of the otficial respondents, tnereforejis
that the applicant hgs no case as he got the regular promotion
in the grade on 1.1.1984 in the parent department in the

grade of Rs.700~-90C and since in the permanent grade

- of Rs.5507750.’ﬁhe respondents hNo.4 and 5 are undisPutedly

senior so the applicant cannot claim & march over themy

Te The respondents No.4 and 5 did not file any counter.
8o The applicant filed rejoinder reiterating the same
'facts and also filed the judgementspf Central Administrative
Tribunal, Guwghati Bench, case No.4l0 of 1986 and of the
Principal Bench 04=989 of 1986 (Annexure &=21 and A=22),

Q¢ We have heard tne learned counsel for the pdrties

at length and have gone through the records of the case

o
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The respondents have referred to the circular dated 20,8,59
issued by the Railway Board regarding fixation of seniority
of non=gazetted stafif in non-selection post, wnich is reproducec

below: =

#"The Bgard have had under consideration the question

of laying down a uniform procedure for determining

the seniority of staff who are promoted to non~selection
posts after passing e departmental examination or a
trade test. After considering the procedure already
being followed by the railway administration, the Beoard
have decided that as a general rule the senior-most
candidate should be promoted to a higher non-selection
post, subject to nis suitability. Once promoted
against a vacancy, which is non-fortuitous, he should
be considered as senior in that grade to all others,
who are subsequently promoted. The suitability of a
candidate for promotion should be judged on the date

“of the vacancy in the higher grade, or as close to it
as possible,® :

The memo dated 16.8,1987 has also been filed to show the
criterie adopted for assignment of seniority and the criteria
No.2 is relevant which 1s reproduced below:
XKKKK ' XKHAX KXAXK
2 in case of staff where passing of Selection/suitability
- test is a pre-condition, the inter-se-seniority of staff
concerned in the lower post has been kept intact, subject
to the condition that the staff has passed the selection/
suitability test in their turn. In case the stait failed
in the selection/suitability test in their. turn, their
seniority has been lowered,
applicant
104 The learned counsel for the/has filed the extract of
Rule 312 of the Indian Railway Sstablishment Manual(I.R.E.M)
(Annexure A~6), but this rule is not relevant in the present
case because the rule which is applicable in the present case
is Rule 321 of the Railway Establishment Coade. This 1is so,
because, as stated in the application itself Electrical
' consisted _ ' -
Department till 1981/of three different cadres GPS,TRS and TRD
and the applicent belonged to GPS while respondents No.4 & 5
belonged to TRS and they had their separate seniority in their
units wiich continues upto the highest grade of Rs.840-1040/-.
in fact, the applicant as well as the respondents Mo.4 and 5
cameé to a new cadre E.M.U and none of them was
absorbed by = 1,1.1984 in the said cadre and were on deputation
It is on 1.1.1984 that respondents No.4 and 5 got promotion
in the grade of #s.700-900, though the applicant was also

Jo
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promoted in the same grade in the parent department but his
promotion was notional and he had already joined in E.M. U.

in the grade of RS.700-900 in May,l982. It is stated by

criteria for determining ‘
the official respondents that tnq{sen;orlty in the EMU unit

from the date of promotion on regular basis in
/grade:kg55047oo where the staff members are druwn from
different units, . The notice issued by the Railway Head=-
quarter, Baroda HoUse on 15,5.85 (Annexure A=9) shows
respondents No.4 and 5 senior to the applicant. Another
notice dated 25,53.,85 {Annexure A-1Q) shows that as a result
of modified selection held on 12.3.,1985, the applicant has
been placed on the panel éf ERO (Emﬁﬁ with effect from
1.1,1984, Thus, the seniority of the applicant vis-a-vis
' has to be requlated
of respondents No.4 and 5/in terms of para 321 of the
Railway Estaeblishment Coade and not under Rule 312 of the
I.R.E, i |
1l. The contention of the applicant that he joined ZMU
on 12,5,1982 in the grade of 25,700-900 so he nas become
senior to respondent MNo.4 and 5 and got promoted in this
grade with effect from l.,l.l984 cannot be accepted for
fixation of senioritys. The applicant has gone on deputation
for a-period’of three years as is evident by the memo dated
22,12,1981 (Annexure A-3}es The appllcant had joined in May,
1982 and his term was for three years i.e. upto May,1985.
On return after three years i.e. in May,1985, he had to |
join: his parent department in the same place of seniority
or on the promotion post but in the meantime in the pareni
department also the applicent got pfoforma promotion from
1.1,1984 and so also the respondents No.4 and 5. The

\
appllCdnL in his own representation of June , 1985 (AnnexureA=l2

is
has given a chart which/reproduced below:
S.No. Name Date of Date of Date of Date and Grade
Appointe Appo.nt- Promot- joined in oMU
‘ment. ment ion in  Organisation.

in Gr. grade
425700 550-700
(&/s)  (&/s)

l.Shri N.Sharma 6,3.,53 1967 1.8,70 Sept. 1982
(Respdt.ib.4) | {550-750) (RS)
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1. 2 . 3 4 5 6
Z.Shri Hem Raj 1.5.59 1972  Feb, 1977 1982
{Respdt, 0.2) : _ (550-750)
3¢ Shri P.K. 17%12,69 Dec,1974 1,10.79 1982 (700-900)
Srivastava . S
(Applicant)

In this representatlonp the applicant has prayed for reflxatlor
of seniority in the grdde of Rs.550-750 and only had a
grievance with Shri S,K.Vyas and S.Swarankar as stated in the
representation. In any case, the applicant knew that the
position of Narender Sharma and Hem Raj is much above him in
1985 and if he desired to challenge the senioriiy on any other
account than promofion, it should have been done in 1985
itself in the civil court or High Court or 'socon after
before this Tribunal. However, this present application was
filed in June,1987 |
12, The learned counsel for the applicant has reterred to
Cordite Factory
the decision of D,Vijayappan Nalr Vse General Manager,/ & QOrs,
ATR 1986 (2) ACT 599. In this authority it has been held.
by‘tne Madreas Bench that the services rendered in lower scale
of pay cannot be counted for determlnlng seniority in a cadre
with a higher scale of pay but this is ot the case here,
The applicant only went on deputation in a higher érade
and that was totally fortuitous and so camot claim on that
basis a rank senior in the parent post. The matter would have
been different if the apblicant had gone by way of a complete-

absorption in May,1982 then in the seniority list of EMU he

the _
could have clalmea'i beneflt of this officiation since
May,1982,
13, Reliance has also been placed by the learned counsel

on KeS.Badan Vse. Union of India, ATR 1987 (L) CAT 347, This
authority alsc does not concern a person whno has gone on
deputation in a higher grade,, However, the observation in the
authority is that ®the petitiéner was included in the panel
only on 11,8.,1978 and therefore, the officliation between
i7ﬂ4al977 and 17.7,78 cannot be considered to be regular for

the purpose of seniority.” This autnority also goes against

o
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the applicant, In the present cese the applicant was
promoted - in the parent unit from 1.1.1984 and éhall be
deemed to have been promoted in the grade of Rs,.700-900

on that cay though notionally, The respondents iw.4 and 5
were also promoted on the Samé,date but they were senior

to the applicant in the pelow 4‘grade of RsiH50~750/~.

lée The other two judgement cited by the learned counsel
for the applicant which are (Annexure A=-20 and A=21) also

have no application to tne present case at all., ‘Davender
Prasad Sharma's case was a case of absorption of a Sub
Inspector of Assam Police in the Union terrifory of ﬁﬁzoram.
in this cited case therewére no service rules, The applicant
wants to ctske advantage of the fact that in this cited

case the respondents joined the Mizoram police force as
Inspector while the applicant'joined as Sub Inspector, so it
was neld that those who joined'as Inspector are senior

than the person joined as Sub InSpecto;.4The case in hand is
different. Here, the applicant has gone on deputation for

a fixed period of tnree years anc there was no absorption

in EMU’permanently'and%was to come back when respondents

Noe.4 and 5 got promotion in the grace of #s,700-~900,

154 The authority of Shri Chander bohan Sharma (Annexure A-2

also has no applicztion to the present case because the
officiation on a fortitous post cannot be counted for

the purpose of seniority. The person must be in a regular
vacancy or subsequently reguiarised according to the rules,
In the present case the applicant was given higher .grade
only for a fixed period so it cannot be said that he was in
a cadre post and the officiation of ex-cadre post cannot be

counted,;
: \
164 in view of the above discussion, we find that there

is no force in this application which is devoid of merits
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' and is dismissed leaving the parties to bear their

own costs,
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{ J.P, Sharma ) ;9 990 - { P.C, J{.—xinu\
Member {(Judl.) Vember (Admn. )



