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may be aiov^d t,

2. To be referred to the Reporters or not? ^

JUD3iY£Nr

'vicfSh!L"«nf5|r"'' ^ P-K- K-^tha,
The applicants in these applications are Labour

Conmissioners ,walking in the Kinistry of Labour. As comon

questions of law h-Jve been laised in these applicatiops, it

is proposed to deal with them in a conimon judgment.
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2. The basic grievance of the applicants ralates to *,

; , the constitution of the Central :Labour Service by the '

Central Labour Service Rules, 1987 made by the President

in exercise of the powers conferred by the prov-dso to
-' • • p: I j ^ 'i • V" ' nc.L ••• -..r i -c -' ' ' •

Article 309 of the ConLtitution(1987 Rales),^ According to

them, the President has no power to create or constitute

- 2 -

...oi ... ::c -.in r:: -i.AU v \ -r 'vo
I i',;; suph a ;ney;.tservice underthe-proyis Article 309 of the

•0 iQShst'itution,The cpplicfnts hSve also challenged the

-

' ' vaiidity of the 1*^7 Rules'oh'the that it is

violetiye of. the .prpvisions.^^^ Armeies 14 and 16. of the . ^

i;:; -; ;iConstitutioH». MThey' have forther>= contended that the

^ •• '• • •' COristitut ion';6f such" ^ new service by; the President of

a:' ..tnl j/ii;:;;- . i; -i''o :s .'-no:.
M.. riad j r India^.is, violating,iOf rlLQ conveDtioi3:?^b .81 of 1987 and that

3 j ;i i. l:q :.o-i ^vm.v -xo i tJt .

{grt t^fids'^B'dltnihiift tF^;in9ep^ndEnGe'of. enforcenient of the
vr-i- "• C} XV0'"V "r^T /v . -

: central industrial relations machinery*

3, The basic stand of the respondents is that the

''i0 c>.';-C; ^ i.i'4'iiij O;'V~ '-ryj. •. '1Q^ u j,.y C-'i : • v! i"! ;.J /
1987 Rules dot not suffer:, from eny legal or constitutional

' aj :r :;c! - •- ":;i vfts.;/: -S %o "'o•;;;£• V-i . /
irtfiimity or violate the XLO convention or dilute the

,• xd a vujv:-C: r-^x j. :1 .fe' 'ir' j -"'•v'ri.-.;. ,r:o.r'3^c , ;:
independence of the 'enforcement of central industrial

relations machinery,, as has been Alleged by the applic-snts,

•"hi {;,or7-; •; a- "a'^-'2^ j rz-rv:-> ic u"TO 0')x7-:> tj-C^' '' ' • '
4, Me have gone through the records of the case and

\ have heard the learned counsel of both parties at length.

3dj lo V!'v% .i':( : r:rjJ ^ '.i- v'i^- 'ii .-i;:
•fhey have also filed exhaustive written submissions and

rw;;- AT iv^r~;L3X-^ OPJ t'.; i -''lI ^ '•••' "T'; .'c't-;'
relied upon nun^erous authorities and court decisions .-^ich

ioiov 5fc- I i-vin;, 'oV .. ^OiOv 5G- J L-vii:;;, C-i, y
have also teen perus^ by us.

r
s", V The f ir?t q^el^on arising for consideratipn
is the amplitude of the power conferred bri the Piresideht

under the proviso to Article 309 of the Constiiatidftiv
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Are there &ny fetters on the pouer of the President?

Is the formation of a nau service uithin the ambit

« and scope of the expression •recrsjitmBnt"? Article

309 of the Constitution reads as underJ-

"Article 309. Recruitment and conditions of
service of persons serving the Union or State.
oubject to the provisions of this Constitution,
Acts of the appropriate Legislature may regulate

,, .the recruitment; and conditions ,pf, service of
persons appointed to public services and posts in
connection uith the eff&irs of the Union or of any

'^^^itatevV"

, <>, . Provided that it shal ] be competent tp the President
' '• ° ot such persbn as' he ^may direct'In the case of

services, and posts in connection uith the affairs
s. 'r V : ? of.:the .Union, and;'for' the. Governor of . a State or

such person as he may direct in the case of services
end pps.ts. in, connection:, uith . tl:;ie -affeirs of the State,
to' make rules regulating "the" rebruitment, and the
conditions of service of persons appointed to such

' en-:: " r > liservicesv.and pdsts-until -provision 'in thot behalf
is made by or under an Act of the apporpfiate

. , -.ttilis•.arJ:iclB.and any rules so made
• " ' ' • ' shall 'have effec'i subject to "the provisions of any

such Act",

6. In our opinion, the legal position is quite clear,

UJlta provision in regard to recruitment and conditions of

service of persons appointed to public services and posts

f ..C, f • r V, ; • ; • t , :

-jS

rules regulating recruitment and conditions of service of

such persons. This pouer is subject to the provisions of

the constitution, -Thus, if any rule contravenes any of the

provisions of the Constitution including Articles 14 and

16 of the Constitution, |̂*ule shall be void,

7, The proviso to Article 309 is intiended as' a

in connection uith the affairs of the Union are made by

Parliament, the President is competent to make appropriate

'fiO '-w f >. jv ^ vCi vJ--kJ V' • ......
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trasitional pro.Uion e.p6.erin9 the executive to .ake ' ,
-' rmes t^awirrg

con.U.ona or

..,However.;

^.Ua. ;ip9...e exercise, b, the appropriate--yf^«at.r...th.^.-V,-.e .v the President .U. continue

,p '.; in. for,,..'in ee they are not inconsistent
' i-;- 'J-uittT'̂ hs^^roylsicas Pf^the t^nst^^ ^

1.,-^r, is a iBoislatiue function-• ' -u v;.,^ RV-. :^The-r,ulB makine ,function is 19

.....i,d.the.po.er .conferred on the PresWent under the

...proviso tc .,ti.le ?0=,:c^^^the c^nsUtution is alegislative !
iiVv rj-'ipjji^eXc: i::,: ;r n>,;'., -j-jj. ; ''•:i.:: :i..- ,,.,

. -,.9. ...In.cur.ppipioo,, the expression -ricruitpant'
4-0 Article 309 of the Constitution

•J.^ ;o. oecurr.in9 in

. • .t It includes the constitution ofa-new,!iKV..1;as ^3^.;uide ..iBpogt^^flS ,inciu^_

-o.., ^sefvioe,an,etli^l,prrf iJH';S:^VP,5'̂ ^ .
®''''• 9

^\ko like In our considered opinion,I••' -•- =vi ". ' *•• • r'-'"^ cip-ruice snd.,. the lik®* •• . . • -

•. ' --^.^-.•.'̂ ^^e..e«nstituti-»fd^ ^ ' '
ambifc anfi: scqpf

effairs p, ths,Un^n

„.,e under the p'roviso to Article 309 of the Const.tut.on.I„ the written .uh.isslonS filed by the appli^^^^^^

£ 3 ;jja

• tJrJ

.;i '•' '•' : • "'•/ • •' •:. •'' '''' ."•• .•'••' -•'i •

'•' *
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.' y ' in out opiV.10;./ th '̂ asia not relevant
in the present context®

" "11. In the iight^or the'fbtegslng-lsssiipfsi^i""'
" ^ ''r-'"' V case-.- Historical Ty, the

, ,, , consider the salient facts of the c„.

oraanuation of CiiiBr&botffXo^js.ioner ^Central)
commonly knoun as ihe Centra!'Industrial Relations

Machinery (CIRM) came into being on 9.:4; 1945. uith the

appointment of the Chief Labdur Go"^eui Delhi
by the'Government'orindia f]ur3uarit :to: the recommendations

of the Royal Commission on Labolix' in Irtri:ia>.qThe task

entrusted to the Chief Labour Commissian.e.r:.and its

' organisation 'ijas 'preueh^Jdrt'arid settlemenV^of industrial
disputes/' enforcement%f "labour iausK-nd, promotion of yelfars

among labour in industries'spheres, such as

Raili^ays, Laboui l^oks,.'MiHe^ •and-0il -Fiel^ds and other

undertakings owned or' cdhtrolled^ by The

Chief Labour CommiVsi'ohW-ih; the-:C;e.n%^^ was assisted by

three Labour Commissiohesrs uith headquarter at Bombay,

Calcutta and Lahore, OrlginellyLLabour.Commissioners

•To in turn were ass.isUd in the ir uo-rk by Concil iation Officer

(Central), Labour IrispectorsCCeritral).and 3r. Labour

Inspectors(Central), .
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12. The present strength and set up of CIRM is as

• • fbllous:- ?; • -

" tJarriB--^ .•.—N-o.^of ».ac.aJi5u. F:emarks
r j santioned

fposts:- ^ ^
i. • ChiifMabour ^ ^^ J >j

Conimissianer(Central) 1 fe. 2250-2500/ )
••:c t;..: • fe. 2500^27 50 '

(held'by IAS
v • v . , ... ; ^ . Officer;

2a 3t, Chief Labour' ' ^ • -
, , , - , Com[nissioner(Central) 1 Rs» 2000-2250

3. ' Dy. Chief Labour 4" Ife,"'1500-i800 J Yet to
b• . j ,Co.iiim iss xo 061 ^ ^ < be '

4e Regional Labour 16 ' fe. Tld0'-160D ) rewised •
eri;7--o ---- ^ v- .•,^o"i'"issioner(C) . ,

5» Assistant Labour 69 700-T'300
f ti. " r^t; -I-Cpf""?4:=^ioner(C) ,

6., Labour Enforcement -^159' '' "Rs. ^6dO- '̂3200 Revised
^>-r,3 ^f fiper(C) ..rr .... . I

r,-,-.... . , ,13, The post of Labour Enforcement Off icer(Central)

iriSn^ Cl^ss,JI,or;,.,a,,Gro^p The post of ,Assistant

. Labour Commissione?:, Regional Labour Commis^nir,

, « Qepiity Chief Labour Commissioners 3oint Chief Labour

.Commissioner and Qentral Labour Commissioner are Class I

,o,r-a. Group 'A'-post, , The line of promotion is , from

Labour Enforcement Officer upwards in the aforesaid post%^

. The applicantf have stated that it is the normal

, apd. legitimatf ,expBct.ati^^^^ of every officer uho joins

the post of Labour Enforcement Officer to go up the
,.c: r-jn n,i v. •:, i

ijl,ad;:de,r .;0rfs p^rpmati^ his being qualified by

i'-i

i
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Officers (Central Pool). The strength and set up of the

Central Pool of Labour Officers is as follows;-

"3.No. Name of the Post Nor. of Posts Scale of Pay
- .... '. sanctioned r——

I9 Sr* Labour Officers 45 Rs, 1100-1600
i:- : uosuc^P.) : :>• ^oo-isoov

Cii

: There is yet a third set of officers uho are under

the Ueifare Wing of the f»linistry of Labour uihich is headed

by! "jthV ".birectpr Ceneral(LaFour "ijeTfar-fe) who is ex-officio

point Secretary to the GdVernme^^ He is assisted

hv a Welfare Commissiortef TH^ad auarters) uith supporting
•, L ,rj • r-i .:

-.-. staff, comprising ®Assistant
Welfare Commissioners, The pbsts'of' WelfarB Commissioners

are held.by officers on .deputation from officers of Central

Pool Labour OfKcers^ahdT:iRI*l' on'tiep^

"Vel "' ' "The^ merger"-of the th^efe'-^JXh^v ffl^^tioned above,

uas brought about by the iSB7 Rules Which provide for "ths

formation of the deh^ral'tabour ;3ei^ic:el'''i-B^ Rules

were made^ a cadre review cdirimittee, had gorte into the need
JP'-I r "iri

and justification for the same."

' "l7. ' "Rule 3 bt the Ru] e^'prbi/iSd^ that there shall

be constituted a service' kndwfr aS' the Centr&l Labour Service

consisting of members specified in Rule 5, All the posts

included in the '^eiVice sViatl' -^

post '̂ Rule 5 provides'lha't-persona to a duty post

'•undBp|iijl '̂̂ 6iind^pe^s&^s«ip^ postvunder Rule :

. ;/V;'4(4)-:'^and Rule'Tcshari Vbe\the -'m^mbiers;}b^^^ •,

6 which deals with'the iWitial c of the servic© ; ; ;
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: provides that all the existing departmental candidates
••• ' •••••••••.•• •; • bn';?, ' .' ' '.•

holding Group *A* post in various gredes on regular basis

on the date of commencement of these rules shal1 be deemed
/i

to be appointed to the corresponding duty post and the grade

of the Service in a substantive or officiating capacity, as

the case may be, ^s regards future maintenance of Service,

it; has been Stipulated in Rule 7 that appointments to the

^ ' ' ' • ' watio js-^ra of-the Service shall be made in accordance
i' .f • V-: •; , • • ; • • - A. •

- T^.cijlth; :thevmethq,d,.:0;r recrLitments, fi@ld of promotion,

V;:^ v'nvirtimtim-q^uarifyr^ the next lower grade and

appointment by promotion
.1- r '

• Si.j "'

0 •••-v 1

.... ..

- ' ' ' ^ 'n'r-tirahsfer'on depotcticn, as the case may be, as

specified in Schedule II. The selection of officers on
\ , { T'iJCl''X -7 "•
^ •: . the recommendation of the . ;

Etepartmental Promotion Committee constituted in accordance

with Schedule III, the educatim al and other qualificatif^j
n;. -ro-L'^sg. ;-.o-'i£ i 3r':::. .J,, '• • V':;

experience aind age limitis for appointment by direct

recruitment to Grade U(Assistant Labour Commissioner)

- (Centraiy/Labour Officer ,(Central: Ppt>l)/Asslst:an
Commissioner) of the Service shell be as specified in

Schedule IV.

18. Rule 9 yhich deals with seniority provides that
.i ;;:V '• .y " ' .i

the inter se seniority of the officers appointed to the

various grades mentioned in Schedule I at the inxtial
-i.
V/'

:

•i.

^ ^ - -. mm
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constitution staue of the service under Rule 6 shall be

determined according to the length of regular continuous

service in the grade subject to the tnaintenancs in the

respective grade of the inter se seniority of the officers

recruited under the Rules mentioned in Rule 2(c).

19^ The proviso to Rule 9 reads as follouss-

"(i) Assistant Labour Commissioner (Central)^
V ' : !.£bou,r Assistant

" " • ' Wbl-f&re'•Corhritiss.ioiners shall bs
equated but, houever, all Assistant
L.abour .Co!Timiss.iqr^,r (Central) holding

(A such posts on or' before the 31ot
, day of DBcember, 1972, shall be

• "&n bloc Isenior'^-to'-Labour Officers!

- r: ; - : (li) •; • rper^iqr;--Labou^r .Off ice.^ and Regional
Labour Commissioners (Central) shaii

, . , be e4U°'ted but houever all the
' Reg idnal; LEbou'r "C&'mm'iss ioners

(Central) holding such posts on or
. before.,the .;2n^,^fy 1980,

sh^n.be en bloc'seiiior to Senior
. Labour Officers; and

(iii) ijJelfare Commissioners and Deputy
; ;;o: - r.; - Ch^ef; L^bou;r,,Cp,miii.iiSsioners sha"! ^ be

equated, ^

20, Rule 9 further provides that officers appointed

at the initial constitution shall be senior to those

- - • *

appointed subsequently. The seniority of the•officers

appointed to the Service after the initial constitution

r-» •:4

I:- K. ; V .Vj
shall be determined in accordance with the provisions

contained in the Department of Personnel & Training

OM No,2201l/7/86-£stt. dated 3,7,1986, as amended from

time to time,

21, Rule 17 uhich deals uith repeal and saving

provides that thf^Rules made in respect of recruitment

of the Labour Officers(CBhtral Pool) and the Labour

Commissioners are repeaded.
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22. Schedule I to the 1987 Rules provide that the

Central Lai^our' Seruicfe Gtoup 'A' consists: ^21

perWakint''pc^sts"^nd 'll'8 t^mpfo^y- pwsts rin .the; follouing
1 ^ •r-',; j/. i Z-.: J -

•5 gra-desS- • .. --y....

••• Gtade'I • : • ^^-sChief Labour; Commissioner(Central)

C,

ti 8 Doint Chief ,Labour
• ,, , Comrn.issioner(CBntral)/Chief

• ' ; Advisor (Labour Wei fare)

r.-Hfi III" ' "'s' Deputy C^hi^f'Labour CommissionerGrade 111 (Central) (Welfare Cofnmissioner)/
C : J:: -- i .- :Dir#ctaD(TdaioinQ)/Deputy

Advisor(Labour Welfare)
A

r^.Hp IM s RegionH Tabour Commissioner •. (cintral)/3enior Labour Officer/
' Deputy birector (Training)

\i s 'wss'istant LaboLr Commissioner ." (Central)/Ubour Officer/^
c ; Ti ^ ;,rAAi3si.st;aht wel,fare Commissioner

'2V. " ^ " ScHSdule "IV 'tRe 'KB! .iRuIe.s,:,prescribes
uniform ::eiu6a€icn« 3r,d''0th.«^^^^^^ experienos
and"aSS4imit f6«;direet're(iriSiWent.t^ (Assistant

uei:fa«

(S. ; milA ?»¥ «^tinction batwaen ^

three erstu,hUa 3ets of,offficari;;h^

= ina wUfghMHSibiliiy in the pi.ta that ™ay be held
"" • by'the'offi'^ers,' ' •" •• ;

25. The appUcBHt^ contsnti thVt-they are specialists
the eratuhils t.o

three streams .

•& SI"•
. '16 of the Con^iiutipn. As against thia. the respondents

have contended that Assiatsnt Labour Commissioi era/Regional
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L-abour Commissioners end L£^bpur Officers/Senior Labour

: ' Off leer .hav.e, a,llnqst,.simiilar functions, i.e.. Implementation

Qf Labour tauis, Labour Welfare and Maintenance of

'Industrial Relations though they.haue different areas of

operation,

" • •* iv'Vr.'A

, Z6.^ 7 !-'It'is nou yell settled as a result of the

. decision of the Supreme Court in Kishan Plohan Lei B&kshi
- • •; V ' Ji ^ ;; . .. .. ,-

^ ' : Us, jUhion^Qf. India, AIR 1962 SC 1139 that Article 16 and
' -•*••• • ' -..-W 'J V, '• -./S .

a fortiori also rtrticle 14 do not forbid the creation of

- different'cadf^s for Government service and if that is so,

j v-,,, equal 1 y, these two Articles cannot stand in the uay of the
' -j •

1 " , . -.j
•- i ' <•''

State inte,y.:r,at,ing different cadres into one cadre. It is

^ • i for. the State, to decide whether to haue

• - .differenti;Sey,e.ral;., cadre,s or one integrated cadre in its

- -ietv/ieesi - ;That ri§-the :matter of; po} icy which does not

' ^ att^ th8.;app]^ieab4llty,.,9f the, equality clause. The

V:rj.: v/;:;.sfTDr,e:said views- were vr.eijterated, by the Supreme Court in

< -v?; .^Rese^ye ^Ban)<- of. India Us, N,C, Pal-iw.al, 1977 SCC(L&S)

•-i'x-y n :'82 at;-'96*r :v;u " Tf. •s

- 27, ; .; , In, U.T, .^Khan?0,i^e Us, Reserve Bank of India,

19B2 bCC(L&S) 147 at 167, the Supreme Court has observed
• r

as; follows;?^.-

%

. . 1

H * .V " ^ • rori": Qpverjiing service matters can be
foot-zfarodir' and Ironfe section^'or'the other of,

. . . . employees is bound to feel aggrieved on the
' itffb'dt'e .bis.expe.ct,£rtipn«, or

. . remainiag to be fulfilled, "Arbitrariness,-
t:;>i J;o. ar g'.rv,;;4;?^ratipr^al ity,, .perversity -and m.ala fides will

of cdursi' tgndei^-^arfy-'ScHt'iftiB-un©^
• - ' the ;,fact: that -the -schem^ .does :not-satisfy /;

\:-r, •• '-'''-the''63«pecteMQnsjQf^..$VQ,sy.: employed is
•• :evidence. :
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28. Tothe same effect are the observ/ations af^the- '

Supreme Court in Reserve Bank of India \is. Sahasranaman,

1986 SCC(U&S) 547 at 568 and 569, The Supreme Court

observed that in roost-of the service conditions, it is

difficult to evolve an ideal set of norms governing various

conditions of service and in grey area, uhere service Rules

operatedj if more than one view is possible, uithout sacrificing

either reason or common sense, the ultimate choice has

necessarily to be conditioned by several considerations

ensuring justice to as many as possible and injustice to. ^
as feu, .

29. In the instant case, the aforesaid observations

made by the Supreme Court uould apply uith equal force,
• • "

It may be that the creation of the Central Labour Servig^^-

may affect the chances of promotion of some of the officer^
but it has to be borne in mind that more; chances of promotions

are not conditions of service. I

30, Ws do not consider it necessary to;go into the

various other contentions advanced by^the applicants^as ue
• •-•infraction . .

have come to a conlusion that^there is np 2. of yAirticles

14 and 16 of the Constitution and that the President is

C0.mpetent to make the 1987 Rules regarding the constitution
Labour Service. ule, therefore, see no merit

jj. .1

the present applications and the same are disnilssed.

; There will,.be no -tsrder .as to costs, _

,'r ^ i1e8, _ ^ J. : • V,

.-(lJ«5i*BHOU(l5lYAL)'(«u fT- (P.K. KARTH*)
^ PIEMBER (A) ^ , "ICE CH«IRnAN(3)


