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) . Vs, -~ - - .
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Shri Sushil Kumsr Srivastava & Others
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Vs,
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- Raja Ram G“pta,
' IT L ys,
(fUhiEﬁ"of'Indla
’ - Shri Nawal Kishoré
) VS-"Q‘A .
©  Union of India
Shri Vinod Kumar Sharma: %
) . Vs.r
ft ~Umon of India AR
~ - |shri Abhai Kumaz Sinha & Others: . -
e - Vsi -
nion of India
: Shri Gajender Sharmo
i Ver
a ’ Union of Indié
t.i N Shri Suresh Kumer °
il Vs. )
"é : 3Unlon of India".
; % " ;Smt. Tagender Kaur =
k1 - Union of Indiq ‘ e
i % . VIO .
B _-"For the Appl:.cam.s in all the’
. above mentloned cases ) -
. " For the ReSpondents in all
" _ ”the above mentloned cases
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. Shri Netar Pal
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- “

“Union- of Indiz & Others *4' :f-
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Regn:Nos.0A 1655/87, OA \ 1341/87, O oiu/eT; oA laTefeT, | i
' OA_1411/67, OF 1615/87 and OA 1740/87. i
Shri Dhirendra Garg ’ o ..Applicant s ilE
Vs, _ ' : " . ST :
‘Umon of Ind:.a B o f.::.Respondents . s f
Shri Ravindre S:Lngh &'Others. - - wApplicants i
) Vs. e A ‘ i3
'Uhlon of Indla( A "=._‘ .. wRespondents !
Shr:. Shivaji: Iu.sra & Others R 5;"..A.§plicants g
VS. . . . -‘ . - .:‘; . -"
Union of India . S ‘s Respondents (l
shri Anil Vyas - . . ..Applicant
L Vs, ‘
Union of India - .
" Shri vipin Behari & Others . . . " LApplicants
E Vs, : - g S " ’
Union of India & Others . = .. . . ~eRespondents .
. Smt Madhu qu‘rejé e "i.Applicant
Um.on of Indie o L e e .Respondents -
N Shn Rajesh Shama & Others S CuiApplicant
Vs' v-‘ - . - f__-‘:. . ,A | S ‘.. B ;' ]
Union of Indla S PR %1, Respondents
» For the Appllcants .m the above : R ) At
- men+1oned seven cases ' . : .7 4.Shri B,SV Mainee,
. Counsel
For the ReSpondents in the. abo\re .
mentloned seven casgs 7 e ..'u&rs. Shashl K.ﬁran,
' Counsel
CORAA
THE HON'BLE MR. P.K. KAVGHA VICE CHAL R.»AN(J)

"~ their ﬁisencagewer* from serv:Lce and have sought

JesRespondents

THE HON'BLE MR.- .D.K. GHAKBAVORTY ; AD: :INISTRATIVE I‘EPBER

1. wWhether Reportbrs of local papers may be allowed to
see the Judgment? &0

24 To be referred to the Reporters or riot? yu

(The Judoment of the Bench delivered by Hon'ble :l¢
i2r. P.Ke.Kartha, Vice Chairman{J) 8 5

The applicants in these applications filed under
Section 1¢ of the Admi,niétrative Tribunals Act, 1985 have -
’ ' * .
worked as .iobile Béoking Clerks in the Railways for various

periods prior to 17,11,1986. They have challenged

* Rt.s,.,ondems in 03\-‘3"5/‘27 contend 'that +he appl:.cants WeTe
Bookmg Agento.
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relnsta ‘.e'non't and regulansa tion and other 1ellefs. As

.the issuves af‘lslng in 'these appl:.catlons are s:.'n:.lar, it

j:Ls convenlent to dlSpOSe ‘them of by a common Judgment.

2 . At the outset, 8 brief refezence may be rade to

".".he Judgnents cel:wered by the Calcutta Bénch of this

_‘Tribunal in Sami’r Kumar 1 ukherjee & Gthers Vs, oeneral
:'vlné\mager, East L.ern Rallway 8 Other= on 25 3. 86 ATR 1986(2)
- GAT 7 and by the Pr1nc1pal Bench in h i5s Neera Mehta & Others '
l*j;-Vs. Unlon of Indla & Otherc on- 13.08 1989, A T.a, 1989(19
'ﬂQﬂT380. n the aforesald dec1szons, the - 'Ir:.bunal had
-Icon51dehed s:z.mllar :.ssues. ’

3. ~'1In Samlr Kunar L ukherjee's case, the appllcants

were, engaged as valunteers to ass:...t the rallway tlcket

checklng s..aff for a short per:.od and then thelr empibymen't
-Was: extended from. t::.me to t:.me. No appomum;n.. letters were
: 1s$ued “but- n‘uster-roll was malntamed for reco‘ding then-
actendance and they were paid at a flxed Tate of Ps.o/- per

o day. Though they were called- volunteer= in the relchnt

orderEi,bf the Railwey Board, they Were also locally known

.as Special T.Cs and T.T.E, Helpe{;s. 1hey worked

. continuously fox:a-. period of roré than 2 yea'r and their

services.were sought to. be dJ.Spensecx with, The Ca1 cul.ta
the Q-

Bench of the lrlbunal held that[mpugned order dated

16th December, 1985 of the Dl‘llSlonal Rallway lLanager,

- Asansol, be-set aside/quashed and the applicants be trezted

as temporary employees, Once they are trezted 2s

oo L MmOt o el e o Eperitriaannn am sy Samis 7 e s ot i S e A e ey by BBt
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“such payment honorarium or out of pocket allowance,

“they were paid make it obvious that they were not

‘are entitled to be
‘To disengage or dismiss them arbitarily as they

‘:Ih Miés‘Négra Eéﬁta'éféaée;'the'appiicéﬁts weré
| épboiﬁééa‘ »5 Hobile Booking Glerks in the Northem Reilway
“";B %aiious”qéfés betWeén'lQél‘éhd>1985'on a §u:¢1§
¥em%6rary:bési; ég%iESt ﬁa§me;tléﬁihou£ly baéié; 3T£ey:h§d
';éndérgd serﬁice'f;r pgr;ods?r%ﬁéing;betﬁégn 14 to 5 years.

‘Their services were -sought to ‘Be terminated vide telegram

“The case of the apﬁlicants.was fﬁét they were entitled for
fegularigaﬁign of their sexrvices and absorption agginst
-regﬁlar vacancies in téfm§\9f the circular issuéd Ey the
Einistry of Railways on 2is£ April, 1982, which envisages

‘that "those volunteer/iobile Booking-Clerks who have been

“te@borary employees, their'serv;cé conditiéﬁs‘will'bé__g
governed by the relevant rules of the Railways. The

- N { oo . . . ) ; -,‘
.followingAextract from para 12 of the judgment is

relevantse

"n. " After carefully considering the arguments - -

_of either side, we conclude that the .applicants .

' zre Railway employees, What they received as -

payment is nothing but wages, ‘They were paid
at a fixed rate of k.8/- per day regularly for.
more than a year and it is far-fetched to call

The manner in which they funciioned and -the way

volunteers, . They 2are casual employees and by’
working cbntinuousl¥.£or more than 180 days they
reated as temporary employees.

have been done by means of an order at Annexure-C.
without notice or without giving any reason is
clearly violative of the principles of naiurel

justice and Articles 14 and 21 of the Comstitution | LE
“-of India," . - et P

% The SLP filed by the Union of India against the judgment
of the Tribunal was dismissed by order dated 4.5,1987.

&

i5sued on 15.12.86. This was challenged beforé the Tribuml -

Ty
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engaged on the'Véz"iduSﬁra‘il\ivays on certain rates of

& . _ . honorarlum per hour per day, nay be” cons:LdeJ.ed by

B . ’ ' _you for absorptlon agalnst regular vacanc1es prov1ded
that they have the mlnn.mum quallflcata.ons requlred for -

‘dlrect recruits and have put in a m1n1mum of 3 years‘

serv:.ce as volunteer/l.‘obile Booking Clerks.

5_'. " The aforesald c1rcular further - lald down that

'“the screenlng for their absorptlon should be done by a’

comnrttee of off:.cers 1nclud1ng ‘the Cha:.rman or & r..ember

of the Ran.lway se:w:.ce comm:LsQ:Lon concerned.
6. : The appllcants also. contended that they were

1ndustr1a1 ‘wor: ers and as ‘such- entrtled to zegulansatlon

under ‘Section 25F “of the Industrial Disputes Act. Another - |
A‘content:.on ra:.sed by them Wast that’ ‘they were casual labourers
‘d as such ent:.tled for regularisatlon of the:.r serva.ces .
. .after completmg 4 months' serﬂn.ce (v:.de para 2511 of the
’vIndlan Ra:.lnay Establlshment Manual).- ReferenCe was also

dated 12,7.73 a - ‘
made to the Rallway Boerd's c1rcu1aziwhere1n it was decided s

by +he Rallway Board tha‘. ‘the casual labour other than those

: employed on p OJeC\.S ‘shotild ‘be treated as 'temporary' after ! .

T ) the exp:.ry of 4 months - contlr\uous enploymem.

R e D S i o RN A SRR
52 Sk ey e Dy oo S . R St i

\7; The case of the respondents wae that in August 1973,
the Railway Board, on the- recommendations of the Raéilway

Convention Committeé, had introduced & -scheme for ;

3
&
)
b
i

reguisitioning the services of volunteers fxom amongst the

"student sons/dsughters and dependents of railway employees

e e e e o = R
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as liobile Booking blerks to work outside their.college 3l
hours:on payment‘of sdwé honorarium durind'peak season OTr
. short rush perlods._ The ob3€ct of vhe scheme was thet such
- an, arrangement would not only help the low paid rallway
.employees to supplemgnt‘theirAincqme but also~generate ;mong
: the students-an. urge fo'lend a heiéing héﬁd to the Railway
AAdmlnlstratlon 1n eradlcatlng t*cketless traVel. In this
- schéwe,,sanctlon or avallablllty of posts was not relevant
and it was based on con51deratlons of economy to help clear:ng

- sthe rush during. the peak hours whlle at tne same time : g

providing part-tlme employment to wards of railway employees. ? i
The. scheme was dlscontlnued on l4th Augusg, 1981, However, ’
.on-the metter belng taken up by the Natlonal Federation of
. Indian Réilwaymen, 3. dec151on was taken -and communicated by ifE
- --'“‘wtne Railway Board, v1de thelr c1rculcr dated 214, 1982 for ¢
regulcrlsctlon and absorptlon of these Moblle Booking Clerks’
against regulér vacancies, On 2 further representation, it
was ‘decided. by uhe Ballgay Board; vide thelr c1rcu1cr dated ’
20,4.85 that. the voluntary/moblle bOOklﬂg clerks .who were

y o i .
engaged 25 such prlor to 14 €. 81 and who had since completed | i

3 years' service ma also be con51oered for regular
Y > Y

absorption against reguler vacanciés on the same terms and
geney TSR X ’

Men AIaShA G e nlied o s
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conditions.as stipuléted in circular dated 21.4,82, except |

that.to be eligible for screening, @ candidate should be iE

A o } 3
within the prescribed age limit éfter_taking into accournt jit
the total period of his engegement 2s Volunt ary/iobile

q_ respondents was that since the original scheme Qu ;?
Booking Clerk The contention of thefof the Railway Board

~—t

]
.
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14,8,81; The circular dated 21,4.82 refers to the

 Railway Board's wireless message dated 11.5.81, in which
" the engagement of the volunteer bookiﬁg clerks may be

" 'view of this, the various Reilway Administrstions continued

. 'to engsge such persons, This is clear from the Railway

?as'follows:;

T SR NS Mk b S S

s g en

..suggested in.the circular dated 17.11,86,

-8 =

had been discontinued on 14,£,81, only those applicants
who were employed prior to 14.8,81, the cut-off date, {;
coqld at the_most seek regﬁlarisation in tems of tle

circulars deted 21,4,82 and 20,4,85, ¥

8, " In fact, the scheme was not discontinued on

the General ranagers of the Zonal Railway were advised that

continued on the existing terms till further advice, In

Boéxd'E”bircular_dated‘l7.ll{86, which inter aliz reads

n - As Reilwsy Administration are aware, the
Board had advised all the Railway to discontinue
"the practice of engaging the voluntary mobile
booking clerks on honorarium basis for clearing
_summer rush, or for other .similer purpose in the
booking and reservation office. However, it has
_come to the notice of the Board that this practice
- is still comkinuing in some of the Railway
Administations, The Board consider that it is not
desirable to continue such arrangements, Accordingly,
wherever-such arrangements have been made, they should
. be discontinued forthwith, complying with any
Tl S formalities required or ‘legal requiremenis,”

TN e S

-ﬂ...w.n..». R s

9. .° The prectice of ‘engaging volunteer/Mobile Booking

Glerks was finally discontinled-only from 17,11,86 when

alternative measures for coping with rush of work was

e

10. - | i in the §5§ve fatutal background, the Tribunsl

S

cont. page 5/- 3
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" held in diss Neera hehtals case that fixation of 14,8.81
“as the cut-off date for regdlarisatioh was arbitrary -and

L discriqrﬁetory.,*The Tribubal'obserfed:és followss=-

"M yhile the applicants might have no legal
right as such in terms of their employment for
regularisation of &bsorption against regular
vacancies, we.sSee No reason why they should be
denied this benefit if others similarly placed
who were engaged prior to 14,8.81 have been

. - -absorbed subject to fulfilment of the quL151te
© qualifications end 1ength of servrce."

._llé_ ¥ The Tribunél allowed the_application and guashed

the 1nstrqctlon conveyed 1n the communlcatlon dated .
- X

4'15‘12 86 regardlng the dlscharce of upblle Booklng Clerks,

in so far as 1t relaeed to the appl;cant ‘ The Tribunal

_.further dlrected that all the applrcants who viere engaged
on or before 17, ll.86 shall be regularlsed and absorbed

_agalnst regular posts after they have completed 3 years of

L ot

servrce from the date of thelr 1n1u1al engagenent subJect

‘to thelr fulfllllng all other condltrons in regard to

'-'Aquallflcatlons etc., as contalned in circulars dated

‘,;,f1~e21 44 84 and 2o 4 85 *

',fié;hf: _The Prlnclpal Bench of the ‘Tribunal followed its
- . decision in liiss Neera [iehtats - case in GaJarajulu and Others
Vs. Union of Ind;a.and Others decided on 10th November, 1987 g'

\

(oA slo/87)®

* SOLP filed by the Union of India it the Sup*eme Court was y
- .dismissed vide order dated 18,3,88 with some observations,

@ SLP filed by the Union of India in the Supreme Court was
dismissed vide -order daeed 10,5.88, in
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'_15;' u‘ The learred eOJnsel of the aphllcant rellee upon 3
‘the Jujgmenﬁyof the Trlbunal 1n hlss Meera ehta's case and jg?
_“1n Samlr Kumar Mukherjee's case and submltted that these
‘ fappllcatlons an be dlsposed of 1n the llght of the sald
bi.ygudgments.i»T‘ . | 7 .
,Q;'l4$.~ bf Shr1 Jagjle Singh, the learneo counsel for the.'“f
'respondents: stated that the questlon whether the actlon
- of the reSpondents :m teminatmg the serv;ces of CH
.e ;‘Aoblle Booklng Clerk. w1th effect f rom 1.9.1982 was 1ega1
' and Justlfled was referred by the Central Government to
the Industrral Trlbunal in IQ Vo.35/85 (Netrapal S;ngh Vsi

. _uhe GeneIEl Manager. Northern Rallway & Others). The

'-_as to what Iellef the uorknen was entltled to' In that
. case, Shrl Netrapal Slngh was appolnted to the post of

- Moblle Booklng Clerk on 24fll 78 and he warked in that pos* o

ih“upto 28 2. 82. HlS servlces were termlnated on l.a. 2“ by a ‘L
_verbal order. He was grven no notlce nor pald any o

. retrenchment compensatlon. The rule of first come 1ast go

1n 1ts wrrtten statenent Submltted that the case of the ‘

) of the Ihcustrral Dlsputes Act.

in more than 240 day, of work and, therefore, the management |

S .o

T BN

further ques 1on referred o the Industrlal Tribunal was e

) .

,».,,
: L

.

was also v1olaeed and he sought relnstaeement with
conulnulty of cerVrce and full bacP wages. The management',

clalmane was not covered by the provrslons of Section 25F

o~

15, The Industrl_l Trrbunal v1de its order dated

29.9.86 came to the conclusion that the claimant had put

Qo —
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ught to have complled with the prov1clons of Sectlon 25F.
The ternlnatlon of his service though necessltated

by ehe dlacontlnuance of ehe ccheme under which he was

ap901nted, amounted to reerenchment. However, the meénagement

did not serve the re;n151te ene aShthé- noiice nor make
payment in lleL of such notlce nor d1d £:pay any
retrenchment compensatlon equ1valent to 15 days' average pay
for every completed year of contlnuons sexvice or any part
theveof 1n excess of six monthS. Therefore, the Industrial
Tribunal found that the action of the management could not

be held to be legal. The Industrlal Trlbunal however, noted

that as the very scheme of employment of wards of railway

emplOyees as hoblle Booklng Clerks had been discontinued, thezeE

) was no case for *elnstatement of the workman. In the

circumstances, 1t was held that clalmant was entltled to -

compensatlon for hls retrenchment.and a sum of B§s2,000/- was

awarded. The lndusgrlal Trlbunal also noted that recruitment

to the reﬂular post of Booklng Clerk is through the Rallway

Serv1ce Commlsslon and such recru1ament w111 have to stand

the test of Artlcle l6 of the Constlhutlon.

l6f Shrl Jagjlt Slngh the learned counsel of the

v~esponden+s brought to our, notlce that the SLP ‘filed by the

claimant 1n the Supreme Court was dlsmﬂssed He submitted

that the decision of the IndUStrial Trlbunal dated 29.9.1986

shculd be borne in mine mhile deciding the applications
efore us.

17. | Ve have ca*efully gene through the records of these

cases and have hezrd the leérned counsel of both parties. In

our opinion, the decisions of this Tribunal in Samir Kumar
N\

g 5s
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itukherjeet's caée‘ and M;'les Neera liehtae's case are entitled * #
to greater weight thal?'_the oxder of the industrial '-I‘ribunal
-in Netrapal:Singh_"'s,case.ﬂ_Ih,e Industrial Tribunal has not
~consiciered. all the issues ilr;volved affecting a large number

of. kMobile. Booking, Clerks whose services were diépensed with

by the respondents in view qfa the discontinuance of the scfleme‘.‘%:‘

" The quesiion whether the volrunt.eers who . had con‘tinuously woxked!

- iE
..for a: pemod of more- than a.year are en‘tluled to be treated as! .

.f

temporary. employees was, consldered by the Tribunal in Samir : :
. E

‘Kumar Mikherjee's case, -in the context of the const:.tu ional -

;
]
1
guarantnes enshrined im.Articles.l4 and 21 of the Constltutlom
i

The quhsti:ﬁn whether Mobile Booking .Clerks were encitled to .
3

“the protection of para, 2511 of the Indian Ra:l.lway Establlshnan‘t

;
I

theyi have .compl’e.ted onur_months',A ,s,erv:;ce, the relevance of
;4.8;,8.‘.'.wl;1ich_.wa_s. adopted by: the ggs.pq_ndents as the cut-off ! 1

date for tie parpooe of der.ermmmg ellg:.blllty to regularise

Jvoluh‘teer 7obile -Booking. C]_erks and the impllcat:.ons of the
:discontinuance,gf Jthe schemg..uby the Railway Board on 17.11,86 ; :
-.-have.been~exhausti»ve1y considered by the Tribunal in Miss

R

' NeeraiMehta's.case, in the light of the decision of the

Supreme Court: in; Inderpal Yadav Vs. U«C.l., 1985(2) SLR 248, i.
The. Industrial -Tribunal had no occasion 1o consider these "

’ N
aspects in.its.order. dsted 29_.9.1986.

18, - Shri Jsgidt Singh further contended that some of
the epplicstions are not meinteinable on the' ground that

they are b .ced..by‘ limij,;_;_tj:onnin view of the provicsions of

Sec.mns 20 and 21 of the .“udi"‘l..lSul‘% tive Tribunels Act, 1985.

Q-
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529 5,86 meritioned: above.r . .,:’:

In our opinion, ‘there is:-suffiéient_r»cauee for condoning the

'Qeiéy ih."the"s'e' cese57; AThe’Tribunal.del_iverec'l it_s j‘udgment in
Miss I;I':eéra’f.‘xehta""s tase on 13.8.87, .. These app.lieations wer; ‘ 2
“Ufiled v;ri:tjhinf one;"'yea:'r -‘;f'i‘oni'-'that datel " The reepd'ndents, on
'their own, ought 'to have taken steps to reins ..ate all the .
Mob::.le Bookmg Clerks, who were smularly 51tua ued w:.thout

'forcmg “them 'to move the Tnbunal to seek smllar rellefs

‘s’ in Neexd .Jehta‘s case (v:.de Amrrt I.al Ber‘ Vs's Col lec'tor g

"-",of"céntr‘al Esecis'e, 1975(4)'5’00 714; AA.K'. Khanna Vs; Union of ¥

India; ATR’ 1988(2) 518). R :-‘_'; o

";9/. R flrs‘ -Shashi Kiran: appearmc for the respondents in
some of d‘e appllcatlons contended that »he appl;cants are no\.'; ,'
'workm..n ‘and” they aze not entluled to the pmtecuon of

L":‘Sec'tlon 25F of the IndUStr;Lal( 1sputes Act. The stand taken "

“:by her contrad:.cts the stand of Shn JoOJl‘t Singh, who has

'placed Telidnce on. the’order of me Industnal Trlbunal dated »

.o

- 20, L The other contentlons ralsed by ;\.irs. Shasm_ x(;man are

by

that there' azé no’ va"canbie‘sf;inl..th‘ef, post of :V'-.oblle Book:.ng

Ciier'k’é in which.‘the ébpii’canfs ‘could be accommodatéd ‘and that’

' in any event, the creatlon .and abol:.t:.on of posts are to be

L

A

' Yeft to the Government to decide. In this context, she placed

reliance on some rul‘ings- of Supreme Court, These rulings arc
of the &~

" not appl;cable to the flacts and-circumstances/cases before us.

_ (l) Te Ven}'ata Reddy Vs, State of A.F,, 1985(3) SCC 193; K.

Rajendran,Vs. State- of TolNey 1982(2) 3CC 273; Dx. NC.
Shingel Vs, Union of India, 1980(3) SCC 29; Yed Gupta Vs.
Apsara Theatres, 198z(4) séc 323,

Q. —



Sy

- 13-

21,7 - “'shri V.P, Sharma, Counsel appearing feor the

?# applicant in GAZ1747/88, relied upen the decision in

4 - Miss Neera Mehta's case. - The respendents dis not enter
appearance in this c6§e or file their csunter-affidavit

{? ' . ix:‘”*“iﬁépitafsBVérai opportunities given te them, A

22, ° Shri-O0.N, Moslri, appearing for the fespendenta
in 0A-1325/87, contended that this-Tribunal has ne . =«
jurfediction’ as ‘the applicants'at no stage had been 1

taken into empleyment of the Railuays, They were engaged

“as boeking agérté on commission bagis and their contract

“uas of ‘pecuniary nature and-ies net in the nature of

" service ef embloy@ent.' The applicants were engaged on
“a pﬁgéiy'ccﬁmiésioh‘bésis of ‘Rupee one per 100 tickets
Eilsélﬂ.4:Acéﬁrdihg'£a“ﬁim;fthewdecisians of the Tribunai
T in NéérhwﬁéﬁEﬁ'E'éasé'th“Geﬁaraﬁulu's case are not
* a5plicable to the facts and circumstances of the appli-

' ‘cation befaore us @s the applibéntﬁ in those two cases

o f'.ﬁéfégénéégﬁj:oh"én honserar ium tbasis ber heur per day, ;

k s :?ﬁrfhéij"ghé"éyéteﬁ*ﬁf'fﬁéir'engégeman; wvas discontinued f

o ;i’¢irfi§é‘fffa.1§§5{‘ZTHeffeépmnientgpﬁava also raised the %

' pleéfﬁ?*nohieiﬁéuééioﬁ of remsdies available under the %

) :éervicé>Lﬁb'and*the.plaa of Gar-of ligitatien, :

T f"'A%‘;gaiﬁst the above, the learned counsel of the v é

h :Eppiic;ﬁt'HréL eur-attentibn te-'stme correspondence in . %

é : -:»‘ B 'Qﬁibhﬁfﬁﬁaépbiicaﬁté’haba bben referred to as "Mobile é

(Lt Ot
Rty
Ay

ok ihg Tlerks" 3hW to' a’ ©all letter dated 3,11.1980 . .

% H | - o *" addressed to one of the ‘@pplicants (yide A-1, R-5, A-10, v

o : A_1%, A-14, AZ1S and A-16 to the application), He alse

IR " submitted that the pQrp’ose of appointing the applicants

; 'aﬂdftﬁéffaﬁé£ieh§'€é?be performed by them were identical,

% "““;ého&Qh“tﬁe*dééighatﬁon and the mods of payment was !

3 ‘@ifferent,” e are inclined to egree with this vieu, l

- So—

ORI |

o)
i
i
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24, . 1In.the facts and circumstences of the case, ue
also do not see any:merit in the pleas raised by the
respondents regarding non-sxhaustion of remedies and
limitation,

General analysis of the applications:

25, In the majority of cases, termination of services
was effected by yg;bal-gndgps,\,The period of duty put .
in by the applicants range_avs'frvnm less than gne moﬁth in

some casge.s ta,alligg;e_qugwé years in some ethsrs, In

tﬁs majo:ity‘qf.gaégs,‘tha épplicagts have uﬁrked for

more than 120 days continuously.  In some others, they

. have. worked for.120 day s if the broken pericds of service

;. dre glsu.taken“intaﬁagcnunt.Fgr the purpose of computing

the rsgquisite years of eervice for regularisation and

apsorpp;pnfunde: jh?;gghgme,_the broken psriods of

-gervice are:tovha taken inﬁq.§gcount. This is ciear frem
. the.Railyay Board's letter dated 4th June, 1983 in which
it is stated that the persons who have been sngaged to
-nglear sqmmgr—;yspgggg.&_fminyg_considerei for absorption
.segainst thqiappgﬁpriqgg5va§ancigafpruvided.that they have

'thezminimum qualification reguirsd for direct recruits

and-have put in 2@ minimum .of 3 ysars of service (including

__broken,pericds)," The Rajluay Board's letter dated
-.17.17.1986 has beepn impugned in all cases,” The reliefs

- claimed include reinstate?gpﬁfandlconsequantial benefits,

conferment of, temporary status in cases where the person
has_uppkédQﬂor more than 120 days and regularisation and

abserption after 3 years of continuous service and after

.the employees are screaniad AY the Railyay Service Commi-

ssion -in_accordance with the scheme,

Special features of some c2s8s

'26, . :During the hearing of these cases, our attention

Q. —

--na-15to’
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was draun to ‘the spscmal Features of some applications
‘which deserve saparate treatment (DA- 488/87, 0A-555/87,
UA-1376/57, 0A-472/87 and nA-sge/e7)

27;' CIn: DA-488/87, the appllcant was app01nted as
Nob;le Booklng Cierk in Northern Railuays VeBefe 17.3 1985

uide order dated 15,3, 1985. She had put in’ continuous

servxca of more than 500 days. She uas-in the Pamily uayv

" and, there?ora, she submitted 'an application for 2 months

maternity leaua on 16.9.1986. She delivered a femala

‘child on 8.10,1986, On 17.11,1986, when she uent to the
offlce of the respondents tn Joln duty, she was not

] alloued to do so on the ground that another lady had’

been posted 1n ‘her place. She was relisved from her

dutles u.e f 18,11, 1986. The version of the respondents F‘.

s that she dld not apply For maternlty leave, that she,

on her nun, left and dlscontxnued From 17.9.1986 as Mobile

-Book;ng Clark ‘and that uhen she reported for duty on
TR 11 1995. she uas not allnued to join.

28, In our oplnlon. ths term;natlnn of services of an

ad hoc Pemals employee who Ls pregnant and has rsached the

stage ‘of cnnfxnement is unjust and results in dlscrxmlnation

on the ground uf sex which is viclative of ﬂrtlclas 14,15

and 16 of tha Conatztution (vrde Ratan Lal & Dthers Us,

'State of Haryana &nd Others, 1985 (3) SLR 541 and

Smt Sarita Rhuga Us. State of Haryana and Others, 1988

‘(3) SLJ 175) In v18u of thxs, the termination of

'seru1ces of the appllcant uas bad in lay and is liable

to be quashed

R

29, In 0%-555/87, tha appllcant ‘was appointed as

moblle Bonking Clerk on 18 5,1984 in Northern Railuays,

He has put in BDD days of uork ‘in various spells, His

Q}-\/‘

0003'6100
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~services were terminated on 22,8.1986. The version of

the raspondents-is that he was involved in some vigilance
cese and was accordingly disengaged on 22,8,1986. He wes,
houever, ordered to be rqinstéted‘vi#e letter dated

3.10.1986. Theraafter, it uas found that there was no

-vacancy and, therefora, he could not be re-sngaged,

30, The appllcant has produced evidencs to indicate
that aFter his relnstatement was ordered, a number nf
hie juniors uere appoln;ed and that even after the
vacancies were gﬁailable, ﬁe wes not .engaged because of

the impdgned inétructiqﬁé of the Railuay Board dated

17.11,1986{vide letter dated 17,B,1987 of the Chief ..

Personnel Officer of the Northern Railuafa addressed

to Senior Divisional Personnel Officer and his letter

dated 21, 9. 1987 addressad to the DlVlsxonal Rallu¢y

Nanager, Northern Rallucys, Annaxures Z and Z~.1 to the

_ regoxnder affldavlt, pages 78 and 79 of the paper-bnnk)

31 In v;eu of the aboue, ua are of the opinion that

_the meugnad order of termlnatlon dated 22,8, 1986 is bad
in lau and 1s llable tn be quashad

.32.. - In DA 1376/87, the applicant uas app01nted as

fMobile Booklng Clsrk on 9 4 1985 She-uorksd upto

7.7,7985, She was again appoxnted on 26,10,1985 and

uorked-upto 13,5.1986, Rgazn, she uas appoxntad on
14,5, 1986 and worked upto 31,7, 1986. She has completed

-5 4

more than 120 days contlnuous service, The version of

tha respondents is that she uas agaln offered engagemant

on 10th November, 1986 but shs refused to join as she was
studylng in some collegaf:v

33, Asg agalnst the aone, thé appllcant has contended

that after she ués dlsengagad on 31.7.1986, she made

OoN "

veesdTees

ey e mr
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enquiriss which revealed that there was no prospsct

- 17? .‘.‘

"of hér re-sngagement prior to the summer rush of 1987,

*In ‘order toulmprdve her education, she joined a college

and paid é;brbitént'Pees. When the offer of re-sngagemsnt

was recaived, she met the oF?Lcer - coencerned and

‘explained the positlnn to 'him, She was advised to

" ‘continué her studies beczuse the fresh offer ues only

‘Forué‘éhoiﬁ‘pefiéd'A'Shg uas also assured that she will

be fe-ehgaged ‘during summs T rush of 1987 and bill than,

$he could’ pursue har studles.

-'34,  The undisputed fact is that she was dissngaged
' bflof to the passing of the impugned order by the Railway
‘Board on 17,11, 1986, '

35, In Dﬂ-472/87, bath the applicants uere appoznted

'as‘ﬁbbile Booking Clerks in Fabruary, 1985 and they uwers
‘rémoved from service wie,f. 27,11,1986. The contention

" of fﬁe‘taéboﬁdenté'ié“thatmﬁﬁlﬁ one uward or child of

Railuay émplé}eeiSthId’betenéagéd ag'Mobile Booking

':Clé?kﬂéhﬁmfﬁﬁiﬁihe;~uaié diopped and “thelr slder sisters

" yere-kept, - The contention  of thé applicants is that

thete was no such detision ‘that only ome ward/child of

::Rélldh};amglbyebé,shoﬁld;bé engaged as Mobile Booking

Clarks, 'HddifheféiUQBn_ahy'such decision, the applicants

" would not have been appointed,’ After having appointed

:seru1ces u1thout gluing ‘Hotice to’ thsm as they had

' them, “the' raspondents cuuld not have termlnated their

alrsady put in more thdn 1% years‘of service, We see

force in this contention;

a6,  In‘0A-398/87, the applicant was appointed as

Mobile Booking Clerk ‘on 14,3.1981 and he worked conti-

nuously:ih thét post ubto‘4,11;1985. His gervices were
L Ce— ~

'o-.u18oo’
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. OF,SBFVi“Q,RQi}UaY.émplOyBB. The applicant was nephew

& . o - . of a serving Railuay employee, The applicant has relied

- - e e . N ‘l

. . L ‘
Jferminated on the ground that he was not son/daughter '}
I

&

upon the Railuay Board's order dated 20,3.1973 which

_provides thet_"degendents"jo? the Railway employses
- @re also eligible for such appointments, Miss Neera ¥
Nehta whose. case has been decided by the Tribunal, wds

Dot the chlld oF any Railuay employee but she was a

dependent of e_Ralluey emplgyee. A large number of
Sook;ng C;erks who are_stil;>in'seruice, are not children

PR 1,anéf<th? Raileay employees but.their relatives and others,

There is force in the contention of the applicant in

th.s ragard,
‘Conclusicng

37..' Follouing the decxsxnn;of the Trlbunal in Neera

‘Mehta'e‘case and Samir Kumar ﬂukhergee s case, we hold
., .that the length of the period of service put im by the
- .. 4., . applicant in itgelf is not relevant, Admittedly, all

.:these aEpl§cant§:paeieeen'epgiged_§e fiobile Booking

o ﬁmﬁ‘ N -'I 144;»‘. e g cib -‘,“; g g

_Clerks before 17.11.1986, In the interest of justice, | f

all of them deserve to be reinstated in service

e

g

N

bt

.1rr95pecg1ve of the period of service “put in by them,
© continususdm—
. Those who have put 1n£§eru1ce uF more than 120 days,

4. would. be antltled to temporary

statys, with all the attendant beneflts. All persons

’aflwzeii‘ﬁﬂa*: &

should be conezdepedzfpr regularisation and permanent
. .@bsorption inm accordance with the(ernvisions of the

L . .
scheme, In-the facts and circumstances of these cases, i

we o not, howevar, éoqsiderﬂ@t appraopriate to direct
the respondents to pay back wages to the applicants on
their'reihstatement in service, The period of service

'-0019009
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T E ) aiready put in by . thém-beforé their ‘services were
terminated, uould, no doubt, count for completion of

3 years perlod oF seru1ce which is one ef the condltlnns
'for~regp}arlsatlon and apsorpt;on. In vieuw of the abave
conclusipnj:eachad b? ue, it is not necessary to consider
thelotha;»subm}ssiqng made‘by the learned counsel of the
applicanf'regarding the otatus of the applicants as

‘uorkmen under the Industrial Disputes Act, 1947 and the -

applicabilxty of Section 25.F of the said Act to them,
38, In the light of the above, the applicatlons are :‘f
dispoaed of uith the ?ollaulng orders and directionss= ‘
(1) - The ;aspondents are directed to reinstate . ‘f 1
'tha .applicants to the post of fMobile Booking :

-_Clerk in DA Nos.1376/87, 1101/87, 1513/87,

.. 619/87, 1030/87, 488/87, 193/87, 603/87,

590/87, .1418/87, 640/87, 472/87, 1853/B7, -k
- .. ... . e07/87, 1771/87, 857/87, §55/67, 398/87, . ié
1562/87, 1747/88; 1325/87, 1855/87, 1341/87, .
f o0 . Ja..1011/87, 1478/87, 1411/87, 1615/87 and 1740/87

from the respective dates on yhich.their
services vere terminated, within a pefiod of
% months from the date of communication of a
. copy of this order, .The respondents are
furiher-diracted to consider all oéfsthem
~for regularlsatlnn and absorptiun after they’
complete 3 yeérs of" continunus service
(including the service already put in by them

before the}t termination) and after verifica=-

tion of their qualifications for permanent
absorption, Their regularisation and absorp=-
tion would also bs subject to their fulfilling

all other conditions as contained in the

On—~
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Railuay Board's circulars dated 21.4,82
~and 20,4.1985, Houever, if any such

person,hés'gecoﬁs over-aged in the mean- ' -~
1 o . ’ ' uhile, the iespbndsnts'shall relax the age
limit to avoid hardship. |

After reinstatement to the post of Mobile

(i)

Booking Clerk, the respondents are. directed
to éoh?ef'tamboféf?iététus on the applicants

in D.A, Nos,1376/87, 1101/87, 1513/87, 619/87,

1030/87, 488/87; 193/87, 603/87, 5590/87,
' 1&38/87,-5Aﬂ/§7.’472/87, 607/88, 859/8%,
555/87, 598/85}'1652/37; 1341/97, 1011/87,
- "1478/87, 1411/87, 1615/87 and 1740/87 if, on
* the verification of the records, it is foung

that ‘they have put.in 4 menths of continuous

"service as Mobile Booking Clerks and treat
ﬁhém ag temporary empleyeeé.b They would alsp :
'be. entitled to Tegulerisation as mentioned in
) ‘(i) above} ‘
k(iii)':Tﬁs pericd from the date of terminaticn to

the date of reinstatement will' not be treated

. ag duty, The applicante will not also be

éntitlea to any back wages,

S ¢

There will be no order as to costs. A copy_%f :
: T this gudgement be placed in all the case files. 3
: o Vrm".‘wmmw—‘l"rz‘qjllj‘pj’ I S ey R AR Al 'F '

(D.K. Chakravorty)
Administrative Member

(P, K., Kartha
Vicé-Chairman(Judl,)
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