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ADf.<INISTKATIVE TRIfiUN^iLPRilCIFAL BEICH, ^EW DELHI.

Regn.Nos. OA 1376/87
with Oi 110 1513/87. CA 619/87. OA in^/o-7,

Ii/dss Usha Kuroari" Anand

Vs.

Union of India

Shri Mahesh Kumaf Singh & Others
•, Vs.. : - ,

Union of India

Shri Sandeep Kumar Sharma &Another
•Vs..

Union of India

Shri Yogesh Kumar a Others
.vs.

Union of India

Shri Sudhakar Singh 8. Another
' . • Vs. .
union of ;India

Smt. Poonam Khanna

Vs.

Union of India " •'•

Shri Davinder Kumar

• Vs., ' V •
Union of India

kucari Saroj & Another
Vs.

Union of India' »

Shri Sushil Kumar Srivastava 8. Others
VS. -

Union of India

Shri Tripurari Jha

Vs.

union of India

.'Aiss Indu Bali 's, others

Vs.

Union of India

Vidya Rani 8, Another

Vs.

Union of India

,f»r.%!iApplicant

.i.yiBespondents

;iy.'.Applicarits

'•.••:.Hespondents

•«..'.Applicants

v.-.'.Respondents

"•.'.i^.Applicants.

• .'.'.Respondents

•> .V^Applicants

.'.iijiRespondents

• .•i'^pplicant

.iv.Respondents

./^Applicant

..'iRespondents

Q'. .;;Applicants

•i". .'.Respondents

.'.-.Applicants

.V.fiRespondents •

..fV.Applicant

..'..Respondents,

.'.-.Applicants

.(-...Respondents

'....Applicant

. .'.Respondents
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Raja. Ram Gupta
-.-X vs-. --' • • •; •

Union" of India' •

Shri Nawal Kishore •

Vs

union of India

ShTi Vinod Kumar Sharma.

- Vs. ^

union of India

.^hri'Abhai'Kum^r Sinha &, Others .
Vs.

jjnion of India

Shri Gajeader Shaima

Vs^ . ••

Union of India

Shri Suresh Kumar • -•

Vs.

union of India .

Smt-. Ta jender Kaur '

Vs.

union of India

For the Applicants in ail-the
: above mentioned cases

• For the .Respondents ..in all
the above mentioned,cases '

• Rean':No-.OA- •1747/88' • -

. Shri Natsr Pal

„•

:Union:•of . India & Othars

Fof-the "Applicant' % "

For the Respondents

- R8Ciri-.No.GA 1326/87 r

.Shri D,.-Thangavelu S. Others
" Vs.
Union of IncJia

For the Applicants ••

For the Respondents

>. .Applicant

^.-.Respondents

.'.Applicant

. ^'Respondents

i'^Applicant

:.:.';Respondents

ViApplicants

^^'Respondents

.-.Applicant

f; .Respondents

''i:.Applicant

'..Respondents

; :;,.Applicant

..Respondents

I.

'i-iShri IJlainee,,
Counsel

•4'=iShri- Jagjit Singh,
Counsel

..Applicant

'..Respondents

-.'.Shri V.P. Sharma,
Counsel

.'.None

..Applicants

..Respondents

..Shri B.S. i;.ainee.
Counsel

..Shri O.N. .'vtoolri,
Counsel
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Regn.Nos.0\ 1855/87. 1341/87- inil/87. oA 1478/87.
CA 1411/87. CA 1615/87 and OA 1740/87.

'iVApplicant

r.i^Respondents

'^.'.Applicants

.--tRespondents

, v.Applicants

v.Respondents

,. .Applicant

.-...Respondents

-.^Applicants

. ..--iRespondents

-.Applicant

'..Respondents

•.'.Applicant

+;%Respondents

Shri Dhirendra Garg

Vs.

Union of India

Shri Ravindra Singh & OtherS:
Vs. : •

Union of India ,

Shri Shiva ji: Misra E. Others .

Vs. • '

Union of India '

Shri Anil Vyas -

Vs.

Union of India

Shri yipin Behari 8. Others
, \ VS.

union of India & Others

Snit. JAadhu Kukreja .
. VS=. ' • • ^

Union of Indie ; •

Shri Rajesh Shartns 8. Others

' • " • Vs. ^ ; - • : •
Union of India

For the Applicants in the above '
- mentioned seven cases

For the Respondents in.the.aboVe .
mentioned seven cases ' / -

v.Shri B.Sv Mainee,
Counsel

.^.Mrs'. Shashi Kiran,
Counsel

I!
I -
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SOON'BLE m. P.K. KAKTHA. VICECHAIHvV^rUJ)
THE HON'BLE MR. D.K. CHAKBAVOHr\', ADf.iI^ttSTRATIVE I^f.BER
1 . Whether ReportW of local papers may be allowed to

see the Judgment?

2. To be referred to the Reporters or riot? ^
(The judament of the Bench_delivered by Hon'ble
i.-r. E.Kr .Kartha, Vice Chainr.an(J)

The applicants in these applications filed un^er
Section 19 of the Administrative Tribunals Act, 1985 have
worked as :.;obile Booking Clerks in the Railways for various
poriocs prior to 17.11.1986. They have challenged
their P.isengagep.ent from service and have sought
F-so.ponJent. .n th.t th.

Booking Agenl:
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reinstatement and regularisation and other reliefs. As

the issues arising in these applications are similar, it

. is convenient to dispose theiri.of by a comroon judgment.

2. At the,outset, a brief reference may be n-.ade to

the judgments oelivered by the Calcutta Bench of this

Ttibunai in Sarr.ir Kumar lAukherjee &Others Vs. General

. Manager. Eastern Railway^ Others on 25.3.36, ATR 1986(2) ,
c^ii '̂-and by the Principal Bench in Miss Neera Itehta &Othersj
-Vs. union of India .E. Others on 13,OSvi989, A.T.xi, 198911^. .

. .C^rsso.' In^the aforesaid decisions, the Tribunal had

considered similar issues.

3.• •In :Samir Kumar Kukherjee's case, the applicants.
were engaged as volunteers to assist the railway ticket

•checking staff fox a short period and then their empi6yn®n±

•• vvas extended from ..time to txme. .'No -appointment letters were

: issued, but.muster-roll was maintained for recording their

attendance and they were paid at a fixed rate of Ss.S/- per

^day. Though they were called volun-teers in the relevant

V ordeiS/t)f-ithe Railway Board, they.vyere also locally kno'-vn
. ' _ "-v. . • '

as Special T.CS and T.T.E. Helpep. They worked

continuously for-a.peripd of more than a year and their .

• services, were sought to, be dispensed with. The Calcutta
the<K^

, Bench of the Tribunal heId^ tha-tZimpugned order dated

'• iSth December. .19,85 of the Divisional Railway Manager,

- Asa.r;sol, be. set. aside/quashed and the-applicants be treated

as temporary ernployees. Once they are trea'ced as

• ••
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temporary ,/aTr.ployees, their service conditions will be

governed by the relevant rules of the Railways! The
, following extract from para 12 of the judgment is

relevant;-

After carefully considering the arguments
.?of vfeither side, we conclude that the applicants-
are/Railway employees. What they received as
payrr.ent is nothing but wages. They \ft/ere paid
at a fixed rate of Es.8/-.per day regulajly for.
more than a year and it is far-feuched to call
such payment honorarium or out of, pocket allowance.
The manner in which they functioned and the v;ay
they v;ere paid make it obvious that they were not
volunteers.. They are casual employees ano by
workiha continuously "for niore than 180 days they
are entitled to be treated as temporary employees.

:To disengage or dismiss them arbitarily as they
have been done by means of an. order at Annexure-C,
viithdut notice or without giving any reason is
clearly violative of the principles of naoUKl
justice and Articles.14 and 21 of the Constitution

••-of India-." , \ ^ ' " •

4. ' In Mss Neera Kehta's case, the applicants were

appointed as f.'iobile Booking Clerks in the :Ndrthem Railway

oil various dates between 1981 and 1985 on a purely

temporary basis against payment on hourly basis. They had

rendered service for periods ranging.between If, to 5 years.

Their services weie sought to be terminated vide telegram

issued on 15.12.86. This was challenged before the TribuiaL

The case of the applicants was that they were entitled for

regularisation of their services and absorption against

regular vacancies in tenr.s\of the circular issued by the

Kinistry of Railways on 2lst April, 1982, which envisages

that "those volunteer/Mobile Booking Clerks who have been

V

3 •

\ .

r
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engaged on the various'railways on certain rates of

honorariisii per hour^ per day,-may be considered by

you. for absorption agai'nist regular vacancies provided

that they have the ciiniinum •qQalifications, required for

direct recruits and have fiut in a minimum of 3 years'

service as volunteer/Mobiife Booking Clerks."

5. The aforesaid circular further laid down that

"the screening for their absorption should be done by a

coranittee of officers including the' Chairman or a Member

of the Railway service commission concerned."

6. The appiicant^'also. cont-OTded that they were

industrial workers' and as such entitled to regularisation

under Section'25F'of the'IhdUstHalvDisputes Act. Another

contention raised by'themH^asi ihat-th^fey^w casual labourers

and as such enVitXed fbf regularisation'. of their services

after completing 4' mbriths' 'service (vide para 2511 of the

Indian Rair^ay Establishment;^anual);.^^^feKnc^
' made to" the'Railway Boarid's circulag^wherein it was decided

by the Railway Bbard that the casuar labour other than those

' employed on project shbiiltf be treated as 'temporary' after
the expiry of Anionths continuous employment.

The case of' the respondents 'was that in August 1973,

the Railway Board, oh the" recommendations of the Railway

Convention'Co'mmit'tee,' had introduced a scheme for

requisitioning the.'services of volunteers from amongst the

'student sons/daughters and"dependents of railway employees
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as l/iobile Booking Clerks to work outside their college •

hours-on payment of some honorarium during peak season or

. short rush periods. The object of the schen-.e was that such

an arrangement would not only help the low paid railway

employees to supplement their income but also generate among

the students an urge to lend a helping hand to the Railway

Administration in eradicating ticketless travel. In this

scheme, sanction or availability of posts was not relevant

and it was based on considerations of economy to help cleardng

the rush during the peak hours while at the same time

providing part-time employment to wards of railway employees.

The, scheme was discontinued on 14th August, However,

on the cetter being taken up by the National Federation of

Indian Railwaymen, .a,decision was taken and communicated by

the Railway Board,vide their circular dated 21'.4.1982 for

regularisation and absorption of these Mobile Booking Clerks

against regular vacancies;. On a further representation, it

was decided,by .the Railway Board, vide their circular dated

20,4.85 that ,the voluntary/mobile booking clerks .-who were

.engaged as such prior to 14.8.81 and who had since completed

3 yesrs' seiv-ice, nisy 3lso b0 consxcsred for

absorption against, regular vacancies on the same terms and

conditions as stipulated in circular dated 21.4.82, except

that.to be eligible for screening, a candidate should be

within the prescribed age limit after, taking into account

the total period of his engagement as Volunta^/Mobile
respondents vjas that since xhe original scheme ^

Booking CleA The contention of the/of the Railway Board
•
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had been discontinued on 14.8.81, only those applicants

who were employed prior to 14,8.81, the cut-off date,

could at the most seek regularisation in tenr.s of the

circulais dated 21.4.82 and 20.4.85.,

8. In fact, the scheme was not discontinued on

14.8.81, The circular dated 2i.4.82 refers to the

Railway Board's v^ireless message dated 11.9.81, in which

the General I.'.anagers of the Zonal Railway were advised that

the engagement of the volunteer booking clerks may be

continued on the existing terms till further advice'. In

view of this, the various Railway Administrations continued

to engage such persons. This is clear from the Railway

Board's circular, dated 17.11,86, which inter alia reads

;as follows

" As "Railway Adir.inistration are aware, the
! Board had advised all the Railway to discontinue

the practice of engaging the voluntary mobile
booking clerks on honorarium basis for clearing
summer rush, or for other similar purpose in the
booking and reservation office. However, it has
come to the notice of the Board that this practice

• is still continuing in some of the Railway
Administations. The Board consider that it is not
desirable to continue such arrangements. Accordingly, |
wherever-such arrangements have been made, they should |
be .discontinued forthwith, complying with any

• - formalities required- or-legal requirements,"

9, The practice of 'engaging volunteer/Mobile Booking

Clerks was finally discontinued-only from 17,11.86 when

alternative measures for coping with rush of work v;as

....suggested in. the circular dated 17.11,86,

10. • In the above facutal background, the Tribunal

cont. page 9/-
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held in Miss Neera'h.ehta' s case that fixatioh of 14,8.81

as the cut-off date for regularisation was arbitrary and

discriminatory.. The Tribunal observed ss follows;-

V/hile the applicants might have no legal
right as such in terms of their employment for
regularisation of absorption against regular
vacancies, vje.see no reason why they should be
denied tliis benefit if others similarly placed
who Were engaged prior to 14.3.81 have been

' . absorbed subject to fulfilment of the requisite
qualifications and length of service."

11. , The Tribunal allowed the application and quashed

the instruction convey^ in the communication dated

15.12.86 regarding the discharge of I.iobile Booking Clerks,

in so far as it related to the applicants-. The Tribunal

further directed that all the applicants yjho were engaged

on or before 17,11,86 shall be regularised and absorbed

against regular posts after they have completed 3 years of

s,eryice^f lorn the date of their', initial engagement subject

to their fulfilling all other: conditions in regard to

qualifications etc.,-as contained in circulars dated

;2I,4.82 and.20.4ie5.* • ,

V ' ' ' \ ''' ' • ' ' •
i2V The Principal Bench of the Tribunal followed its

decision in.I.'.is.s Neeis Mehta's case in Gajarajulu and Others

Vs. Union of India and Others decided on 10th November, 1987

(OA 810/87)? ,

* SLP filed by the Union of India in the Supreiae Court was
-•• dismissed vide order dated 18,3.88 with some observations-,

© SLP filed by the Union of India' in the Supreme Court was
dismissed vide order dated 10.5.88.

I
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13, The learned couns.e! of the applicant relied upon

the judgmeni^of the Tribunal in Miss Neera i.'.ehta's case and

in Samir Kumar Mukherjee's case,and submitted that these

applications may be disposed of in the light of the. said

judgments. , ' ' ; , '

14, Shri Jagjit Singh, the learned counsel for this

• respondents • statW ^that the quest action

•, of the respondents in teminating'the services of a .-: '

Mobile Booking Clerks with effect from 1,3.1982 was legal

and justified'was referred by the Central Government to

the industrial Tribunal.in xS|no>35/85 (Netrapal Singh Vsi
the General Manager, ^fo^thern Railway 8. Others)'. The

further question referred to the Industrial Tribunal was •

as to what relief the vrarkmen was entitled to'. in that

case, Shri Netrapal Singh was "appointed "to, the jpost of ,

Mobile Booking Clerk on 24);ill-.78 and he-worked in that post /

Upto 28,2.82.; His se^ices vyere terminated oh i'.3.82'i:.,by a

verbal order; . He ,was given no notice nor paid any

retrenchment compensation. The rule of first come last go

was also violated and he sought reinstatement with

continuity of service and full back wages. The management

in its written statement'subn^itted tha-t the case of the

claimant v;as not covered by the provisions of Section 25F

of the industrial . Disputes Act.•

15. The industrial Tribunal vide its order dated

29.9.86 came to the conclusion that the claimant had put

in more than 240 days of work and, therefore, the management
•

( 1.1
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ought to have complied with the provisions of Section 25F.

The termination of his service though necessitated

by the discontinuance of the scheme under which he was

appointed, amounted to retrenchment. However, the msnageirent |-
did not serve the requisite one months' notice nor make

payment in lieu of such notice nor did it pay any

retrenchment compensation equivalent to 15 days' average pay

for every completed year of continuous service or any part

thereof in excess of six months. Therefore, the Industrial

Tribunal found that the action of the management could not

be held to be legal. The Industrial Tribunal, however, noted

that as the very scheme of employment of wards of railway

employees as Mobile Booking Clerks had been discontinued, there

was no case for reinstatement of the workman. In the

circumstances, it was held that claimant was entitled to

compensation for his retrenchmenii^rid a sum of Es'.2,000/- was

awarded. The Industrial Tribunal also noted that recruitment

to the regular post of Booking Clerk is through the Railway

Service Commission and such recruitment will have to stand

the test of Article 16 of the Constitution.

16. Shri Jagjit Singh, the learned counsel of the

respondents brought to our notice that the SLP filed by the

claimant in the Supreme Court was dismissed. He submitted

that the decision of the Industrial Tribunal dated 29.9.1986

should be borne in mind while deciding the applications

before us.

17. '.Ve have carefully gone through the records of these

cases and have heard the Ic-srned counsel of both psrtiss. In

our opinion, the decisions of this Tribunal in Samir Kumar j«
Ok-— , . •'
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' " ' . I
i.'.ukherjee's case and Miss Neera i.-ehta's case are entitled ;

to greater weight than the order of -the Industrial Tribunal

-in Netrapal,Singh's,case. The Industrial Tribunal has not

•considered, all the issues involved affecting a large number j
j

of. Mobile. Boolcing, Clerks whose services were dispensed v/ith
• ' N

by the respondents in view, of the discontinuance of the schene.

The question whether the volunteers who.had continuously woiked;

, for ..a; period of' more than, a .year are entitled to be treated as

temporary,employees.was considered by the Tribunal in Samir

Kumar Kukherjee's ease, in the context of the constitutional

•guarantees, enshrined ia.Articles •14 and 21 of the Constitution.-
;

The question whether Mobile Booking Clerks were entitled to

-the protection, pf pa.ra>.2511: of the Indian Railway EstablishJ^ j|
• Manual-relating .to., .the reg'ularisation of casual laboul^-after j

they have completed, four months'...service, the relevance of |

' 14.8i,8i'.which.,was, ado.pted by, the respondents as the cut-off

date-for the purpose of detennining eligibility to regularise

,voluhteer/KQbile;Booking Clerks and the implications of the

discontinuance of the -scheme,,by the Railv/ay Board on 17.11.86

vhave ,been ejfhaus.tively considered by the Tribunal in f.dss

Neerai,Mehta' c.ase, in the light of the decision of the

Supreme Court,; in,-.Inderpal Yaday Vs. U.O.I., 1985(2) SLB 248.

The. Industrial-T-xibunal had no occasion to consider these
. . •» -

aspects- in. its. order, doted 29.9.1986, .

1,8,. Shri JagjSt Singh further contended that sore of

the applicstio.ns are not .riaintainable on the' ground thai.

• they are bar.red..by liwitation,in view of the provisions of

•Sections'20 and 21 of the Administrative Tribunals Act, 1985.
• • ^ '
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In our-opinion, there is, sufficient-cause for condoning the

delay in these cases'. The'Tribunal delivered its judgment in

Miss NeeraUehta's case on 13;3.87, these applications were

f iled vathin one year fixjin-that ;datsf. The respondents, on

their oWh, ought to have taken steps to reinstate all the

{/lObile Booking clerks, w4i6 were sindlarly situated v/ithout

forcing tHem td move the Tribunal ,to „seek similar reliefs

as in Neera Mehta^s case (vid^. Amril. Lai Berry vsv Collector :

,of Central Excise, 1975(4) SO: 714; A.K. Khanna Vs. Union of

• India,-ATR'i9881[2) '518)1^^. ; T ^

19, r,lrs'.-Shashi Kifan appearing for the respondents in

-'some of-the-' applicatiohs contended that the applicants are not ;

"wbrkinan and they'ate not entitled to-the protection of

- ' Section 'ZSF -bf-the'Industrial The stand taken .

by her contradicts'the-stand of cShri',Jsg jit Singh, who has

placed reliance' oh. the^opder of- the-Industrial Tribunal dated

29.9 .86 merttio ned ^a bo Ve . - -

•• ' 20. ' • The bthef contentions raised,by Mrs;. Shashi Kiran are
• •' ' • • . > '

that there'are-no'vacancies Jin; .the,:, post of lYobile Booking

"Clerks in Which'the'applicants could Jje accommodated and that

in any event, the creation ^nd abolition of posts are to be

left to the Govemment to decide. In this context, she placed

reliance on some rulings of Supreme Courtj These rulings arc
of the

not applicable to the facts arid circumstances/cases before us^.

(1) i. Venkata Reddy Vs. State of A.P., 1985(3) SCC j.93; K.
Ra-iendran.Vs. State of T.N., 1982(2) SCC 273; Dr. N.C.
Shingal Vs. Union of India, 1980(3) SCC 29; Ved Gupta Vs.
Apsara Theatres, 1932(4) SCC 323.

:

f
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21, ' 'Shrl-U.P. Sharma, Counsel appearing for the

applicant in OA^I 747/88', relied upon the decision in

niss Neera" Wehta'8 ca'sa. The respondents did not enter

appearance in this case er file their counter-affidavit

•Respite several oppor-tunities given to them.

22, ~ Shri D.N, Pioolri," appearing for the respendents ;

in 0A_t325/B7,' contended that this-Tribunal has no i

jurisdiction as'the applicants>at no stage had been

taken into'empTGyment of the Hailways. They were engaged ;

as hoiking agents on commission basis and their contract

'liias of (iecuniary nature andijas not in the nature of
service of employment,' The applicants uere engaged on ^

' a purely commission-basis of Rupee one per 10D tickets
' seld. Accbrdi-ng'to 'him,- the -decisions of the Tribunal
^ in NeirV '̂Fleh '̂ s case' and' Gegara-julu' s case are not
•' ap-plicable- to- the facts and circumstances of the appli-
' catio^ befbre; us as the applitant's' in those tuo cases

ueri'ehgagWd' on 'an hon«rarium :basis per hour per day.

: FuTtherV'the system'Of •thVir engagement uas discontinued
' " from "1 {.'6,1 ^84; Tfte •respondents, have also raised the

; plea bf non-exhaustion of remedies available under the
Service Lay and the plea of dar-of limitation.

' •'23'. ' aV against the above,••the learned counsel of the
' appiicant'areu our-'attentxon te^^stime correspondence in

uhibh''the"applicants-have been referred to as "Mobile

'BookiKg"tlerks"'ahd' tV a' fcair letter dated 3.11.1980 .
"• addressed to' one 'cf t>ie Wpl'itants (vide. A_1 , A_5, A_10,

A-lb'V '̂ -'"5 and 'A_16 to the application). He also
sub'roitteri' thVt the purpbse of appointing the applicants
anri'the-furieticns to-'be peTformed by -them were identical,

•-•-"though'-tt^-dasignatton and the mode of payraant uas

different, • tie", "are inclineiJ to agree uith this vieu»

;« .
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24. ,In ,tha facts and, circurastances of the case, ua

also do not sss any .merit in the pleas raised by the

r.Bspondan.ts rsgarding non-exhaustion of retoedies and

limitation.

General analysis of the apnlications;

25. In the. majority of cases, termination of services

uas effected tjy verbal orders. The period of duty put .

in by the applicants ranges.lfrom less than one month in

some cases to. a little over 4 years in some others. In

the roajority of cases,, the applicants have worked for

more than 120 .days continuously. In some others, they

• have worked for .120 s if the broken periods of service

.are also taken into,, account,For the purpose of computing

the requisite years of service for regularisatioh and

absorption,under ,the., scherae, the broken periods of

•service are ,to be taken into account. This ie clear frcra

the..Railway Board's letter dated 4th 3une, 1983 in uhich

it is ,4tated .that the, persons uho have been engaged to

-clear summer vrush^ e.tc., "raay be considered for absorption

iagainst the .appropria^te vacancies .provided .that they have

the-;tniriin)uffl qu.alifica.tipn required for direct recruits

and-have put in a.minimum of 3 years of service (including

.broken, periods),," The Railuay Board's letter dated

17.17.-1906 has,been impugned in all cases. The reliefs

: claimed include reinstatement,''and consequential benefits,

conferment.of, teroporary status in cases where the person

has uorked .for more than 120 days and regularisation and

absorption, after 3 years of continuous service and after

..the employees .are screened ly the Railuay Service Commi
ssion in.,accordance uith the scheme.

Special features of some cases

'26. -.During the hearing of these cases, our attsntion
•

15..,
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uas draun to the special features of some applications

uhich deserve separate treatraent (0A_4B6/B7, 0A_555/e7,

0A_1376/87, 0A_472/87 and DA_39e/87).

27. In- DA_4BS/87,.the applicant uas appointed as

nobile Booking Clerk in Northern. Railways u.e.'f, 17,3,1985

vide order dated 15.3,1905. She had put in continuous

service of more than 500 days. She uas in the family uay

andj therefore^ she submitted an application for 2 months*,

maternity leave on 16.9.198 6. She delivered a female

child on: 8.10.1986. On 17.11.19B6, when she uent to the

office of the respondents to join duty, she was not

ailoued to d6 so on the ground .that another lady had

been posted in her place. She uas relieved from her

duties u.e.f. 18.11.1906. The version of the respondents

is that she did not apply for' maternity leave, that she,

on her oun, left and discontinued from ,17.9.1906 as Wolpile

Booking:. Clerk and that uhen she reported for duty on

18.11.1986, she uas not alloued to join.

28. In our opinion, the termination of services of an

ad hoc female employee,uho is pregnant and, has reachej the

stage of confinementjis unjust and results in discrimination
on the ground of sex uhich is vioiative of Articles 14,15
and 16 of the Constitution (vide Ratan Lai i Others ^s.

State of Haryana Snd Others, 1985 (3) SLR 541 and

Smtl Sarita Ahuja Vs. State of Haryana and Others, 1988

(3) SLO 175). In vieu of this, the termination of

services of the applicant uSss bad in lau and is liable

to be quashed.

29. In 0A_555/87, the applicant'uas appointed as

Plobile Booking Clerk on 18.5.1984 in Northern Railuays.

He has put in BOO days of uork in various spells. His
Clh-'-—
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servicBs ysre terminated on 22,B.1966a The version of

the respondents is that he uas involved in some vigilance

case and uas accordingly disengaged on 22,8.1966, He uas,

houever, ordered to be reinstated vide letter dated

3.10,1986. Thereafter, it was found that there u&s no

vacancy and, therefore, he could not be re-engaged.

30. The applicant has produced evidence to indicate

that after his reinstatement was ordered, a number of

his juniors uere appointed and that even after the

vacancies uere available, he uas not engaged because of

the impugned instructions of the Railway Board dated

I7.11.1986£vide letter dated 17.8,1987 of the Chief

Personnel Officer of fttie Northern Railway's addressed

to Senior Divisional Personnel Officer and his letter

dated 21,9,1987 addressed to the Divisional Railway

Manager, Northern Ra-iluays, ^nnexures Z and Z-1 to the

rejoinder affidavit, pages 78 and 79 of the paper-book).

31. In view of the above, ue are of the opinion that

the impugned order of termination dated 22,8.1966 is bad

in lau and is' liable to be quashed.

32,. In OA-1376/87, the applicant uas appointed as

Flobile Booking Clerk on 9.4.1965, She uorked upto

7,7.1965, She uas again appointed on 26.10,1985 and

uorked upto 13.5.1986. Again, she uas appointed on

14.5.1966 and uorked upto 31„?.1''986. She has completed

more than 120 days'r continuous service. The versir^n of

the respondents is that she uas again offered engagement

on 10th November, 1986 but she refused to join as she uas

X'' •' • '
studying in some college, ..

33. As against the above, the applicant has contended

that after she uas disengaged on 31,7,1966, she made

; /
y-'
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enquiries which reuealed that there was no prospect

"of her re-engageraent prior to the surainer rush of 1987,

In order to improve her education, she joined a college

and paid exorbitant fees, Uhen the offer of re-engagement

uas received^ she.met the of.f-icer- . concerned and

explaihed the position to hiin. She uas advised to

continue her studies because the fresh offer uss only

for a short period, Sh^ uas also assured that she uill

be fe-ehgaged during summsr rush of 1 907 and fcill-'.then,

she could pursue her studies*

'34, The undisputed fact is that she uas disengaged

prior to the passing of the iapugned order by the Railway

Board on 17,11,1986,

35, In 0A_472/B,7, both the applicants uere appointed

as Mobile Booking Clerks in Februaryj 1985 and they uere

tenioued •from service uie.f. 27,11.1986. The contention

"of the respondent^ is that only one ward or chilli of

Railuay employee ' should'be engaged as 'tlobile Booking

Clerk aWci^tha't they uere dropped and their elder sisters

uere kept, - The cohtenti'oh of the applicants is that

there" uas no such decision that only one uard/child of

Railuay, employees,should be engaged as Mobile Booking

Clerks, Had' there been any such decision, the applicants

uo'uld not have been appointed.* After having appointed

thera, the respondents could not have terminated their

services uithout giving notice to them as they had

already put in more than 1^ years of service. Ue see

force in this contehfioni

36. • In'0A_3 98/B7, the applicant uas appointed as

nObile Booking Clerk on 11,3.1981 and he uorked conti

nuously in that post upto 4.11.1985. His services uere

•..,,1B.,i
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.terminated on the ground that he uas not son/daughter

of serving RaiJuayBmployBB, The applicant uas nepheu

of a serving Hailvjay employee. The applicant has relied

upon the, Railuay Board's order dated 20.3.1973 uhich

provides that Vspendents" of the Railway employees

are also eligible, f-or such appointments, fliss Neera

Hehta uhose. case has been decided by the Tribunal, uas

flot the child of any Railyay employee but she uas a

dependent of a Railuay eniplpyee. A large number of

Booking Clerks uho are still in service, are not children

...of. the Railuay employees but. their relatives and othsfg.

There is force in the contention of the applicant in

this regard. .
Conelusions

37,. Follouing the decisionj of tt^e Tribunal in Neera

Mehta's case and Samir Kumar Nukherjee's case, us hold

that the length of the periofJ of, service put in by the

applicant,in itself is not relevant. Admittedly, all

these applicants had^been engaged as Mobile Booking

Clerks before 17.11.1,986, In the interest of justice,

all of them deserve to be reinstated in service

irrespective,, of the period of, service put in by them.
coritinueus'-Sl/^^ '

,, Those uho have pyt in2.service of more than 120 days,
Or\^ '• •„ •' '

would' be. entitled to temporary

status,, uith all the atttsndant benefits. All persons

should be. considered for regularisation and permanent

.absorption in accordance uith the provisions of the

A

scheme. In the facts and circumstances of these cases,

ue do not,,houever, consider it appropriate to direct

the respondents to pay back uages to the applicants on

their reinstatement in service. the period of service

•' Gv- •
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already put in by. them before their 'services uare

terminated, uould. no doLibt, count for completion of

3 years period of service uhich is one of the conditions
for regglarisation and absorption. In vieu of the above
conclusion^reachad by us, it is not necessary to consider
the other submissions made by the learned counsel of the

applicant regarding the status of the applicants as
workmen under the industrial Disputes Act, 1947 and the,

applicability,pf Section 25-F of the said Act to them.
3B,^ . In, ^he light of the above, the applications are
disposed of with. the. following orders and directions:-

. (i) The respondents are directed to reinstate
, the applicants to the post of Robile Booking

..Clerk in OA Nos.1376/e7, 1101/87, 1513/87,

, 61.9/67, 1030/87,488/87, 193/87, 603/87,

590/87, 1418/87, 640/87, 472/87, 1853/87,

. 607/87,1771/87,857/87,555/87,398/87,
1662/87, 1747/BBi 1325/87, 1855/87, 1341/87-,

- . ,1011/87, .1478/87, 141.1/87, 1615/87 and 1740/87
from the respective dates on uhich their

iaryices uere terminated, uithin a period of
3 months from the data of communication of a

copy of this order. The respondents are

furthsr directed to consider all bfathem

•for regularisation and absorption after they

complete 3 yeirs of continuous service

(including the service already put in by them

before their termination) and after verifica

tion of their qualifications for permanent

absorption. Their regularisation and absorp

tion uould also be subject to their fulfilling

all other conditions as contained in the

....20..,
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Railway Board's circulars dated 21,4,82

and 2D.4.1905. Houever, if any such

person has be come ouer-aged in the mean

while, the respondents shall relax the age

lirait to awoid hardship.

(ii) After reinstatemsnt'to the post of Mobile

Booking Clerk, the respondents are directed

to confer tsmporafy status on the applicants

in O.A. Nos.1376/07, i101/B7, 'ISIS/B?, 619/87,

1030/B7, 488/87, 193/87, 603/87, 590/87,

1418/87, 640/87,-472/87, 607/88, 859/87,

, 555/87, 398/87, 1662/87, 1341/87, 1011/87,

1478/87, 1411/B7, 1615/87 and 1740/87 if, on

the verification of the records, it is found

that they haus put,in 4 months of continuous

service as Plobile Booking Clerks and treat

them as temporary eraployees. They uoulii also

be, enititled to regularisation as mentioneil in

(i) abouei

(iii) The period frtra the date of termination te

the date of reinstatement will' not be treateil

as duty. The applicants uill not also be

entitled to any back uages,

(iv) There uill be no order as to costs. copy of^ this g^gement b.s placed in all the case files.

(D.K. Ch'akrayorty)
Administrative nember

-

(P.K. Kartha;
Uice-Chairnian(Oudl,)
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