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Central Administra tiv/s iribunal
Principal Bench, Neu Delhi

Regn, No.0^-838/87 Date; 30.11,1988.
OA-1502/87

Shri ri. P. Singh & Another .... Applicants

Mersus

Union of India & Others .... Respondents

For the Applicants «... Shri R.P,Dberoi,Advocate.

For the Respondents Shri P.P. Khurana,AdwocatG.
\

CORAR; Hon'ble Shri P.K. Kartha, Uice-Chairman(Judl.)
Hon'ble Shri S. P. Hukerji, Uice-Chairman (A dm. ;.

1. Whether Reporters of local papers may be allowed to
see the Dudgement?

2. To be referred to the Reporter or not?

(Judgement of the Bench to be delivered by
Hon'ble Shri P. K. Kartha, \/ice-Chairman )

The applicants ,ujho have filed these applications

under Section 19 of the Administrative Tribunals Act,1985,

are working in the Directorate General of Defence Estates

in the r=1inistry of Dgfence. The issues involved in these

applications relate to the promotions made to Group 'A«

posts and fixation of seniority of the members of the

Indian Defence Estates Service (Group 'A') constituted

under the Indian Defence Estates Service (Group 'A'}

Rules, 1985 (hereinafter referred to as the '1985 Rules').

2. . Shri M.P. Singh/is applicant IMo.'l in CH-838/B7 and

OA-15 0 2/8 7. He uas initially commissicnad in the Indian

Army in 1964 as an Emergency Commissioned Officer. He

uas released from the Army in 1970. On the recom;;iendation

of the U.P.S.C,, he uas appointed on 10. 1. 1 972 as Assistant

T'lilitaiy Lstate_s Officer (Tech.; - a Group 'B' post in the

Hilitary Lands & Cantonments Service (since re-named as
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Indian Defence Estates Service).- Being an ex-Seruice

Officer, he uas given seniority in Group '3' of the

Service u.e.f, 10. 7, 1 965. He ijas confirmsd in the said

grade u.&.f, 3.12,1976. He was promoted on ad hoc basis

to Class I (Group 'A') junior time-scsle of the Service

iJ.B.f, 4. 11. 1978 and senior time-scale of Class'I u.e.f,

20. 2, 1 982.

2. Shri 3. P. Mittal, applicant No.2 in DA_838/87

uas selected by the U,P,S.C, for appointment in Group 'B'

of the Service, He joined service, in the said grade

u.B.f. 11.5,1965 and was confirmed u.e.f, 7,1.1976. He

Ljas promoted on ad hoc basis to junior time-scale u.e.f,

4. 1 1. 1 978 and senior time-scale u.e.f, 20, 2, 1982,

4. Shri T. Pardhasaradhi, uho is the second applicant

in 0h-1502/87s uas appointed to Group 'B' of the Service

on the recommendations of the U, P. S. C, as Assistant

Military Estates Officer (Tech.) - AME.0 (Technical) ~

u.e.f, 31,3,1965. He uas promoted on ad hoc basis to

Class I of the Service ij,e,f, 20,4.1 971 , He uas promoted

to the junior time-scale on hoc basis u.e.f, 1,1,1973

and to senior time-scale, u.e.f, 20.2,1982,

5, All the applicants have completed five years of

service in the senior time-scale,

5, In order to consider the above mentioned issues,

it is necessary to briefly recapitulate the salient

provisions of rules made from time to time,

7, In exercise of the pouer conferred by Section

2B0(2) (cc) of the Cantonments Act, 1924, the Central

Government made the Military Lands ^ Cantonments Service

.(Groups'A' and 'B') Rules, 1951 (hereinafter referred to

/
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as the '1951 Rules').- These rules prov/ided for the

method of recruitment and conditions of service relating
/

to classification of posts, promotions and seniority,

among others,

6. The posts of Assistant Military Estates Officer

uere initially sanctioned in 1 952. Uith increased

responsibilities of the Service, including those of

hiring/requisitioning/acquisition of immovable properties

in the uake of Chinese aggression in 1962, posts carrying

nomenclature of Assistant Plilitary Estates Off icers(Tech, )

uere sanctioned,

9, Rule 4(c) of the 1951 Rules originally published

mentioned only .Class II of the Service- consisting of

Lxecutive Officers, By an amendment of the 1951 Rules,

notifidd on 29,5,1964, Rule 4(c) uas amended so as to

provide that Assistant Military Estates -Officers shall

also be included in Class II Cadre of the Service,

10, Betusen 1962 and 1958, recruitment uas made in

accordance uith the 1951 Rules relating to Group 'B' posts

through the U, P,S, C, The names of the officers appointed

as Assistant Military Estates Officers - both technical

and non-technical -• uere shoun in the combined seniority

list of Group 'B' officers of the Service,

11, The appointment of the applicants had been made

under the provisions of the 1951 Rules,

12, In exercise of the pouers conferred by the proviso

to Article 309 of the Constitution, the President made the

ilitary Lands and Cantonments Service (Assistant Military

Estates Officers - Tech.) Recruitment Rules, 1968 (herein

after referred to as the '1968 Rules'), These rules

(k
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prov/ide for the method of recruitment and qualifications

for recruitment of Assistant Military Estates Officers

(Technical) and did not deal uith other matters, such

as promotion to higher posts and fixation of seniority,

etc,

13, The 1951 Rules ijere amended by the Military Lands

and Cantonments Service (Class I and Class II) Amendment

Rules, 1976 (hereinafter referred to as the '1976 Rules')

uhereby it uas provided that the Service shall be

constituted by officers appointed - (i) in accordance

uith these Rules, (ii) in accordance uith the 1968 Rules,

and (iii) in consultation uiith the U. P. S. C, as Assistant

Military Estates Officer, (Tech.), prior to 1st January,

1957. •

14, The rsspondents haue contended that Assistant

Military Estates Officers (Tech.) became eligible for

promotion posts in Military Lands & Cantonments Service

after 1,5,1976 on satisfying the eligibility criteria

prescribed in the Service Rules from -time to time. The

provisions of the 1951 Rules are applicable to them

after 1 , 5, 1976,

15, As, against the above, the contention of the appli

cants is that the provisions of the 1951 Rules regulate

the matters relating to fixation of seniority in promotion

from Class II to Class I and higher posts uithin Class !•,

Further, after promotion to Group 'A' (junior^ scale), the

1951 Rules alone would govern such matters so far as the

applicants and others appointed as Assistant Military

Estates Officer . (Technical) are concerned.



w

w

- 5 - ^

16, The 1951 Rules insofar as they related to Group 'A'

posts, were rsDlaced flilitary Lands & Cantonments

Service (Group 'A') Rules, 1981 (hereinafter referred to

as the '19S1 Rules')*

17, For Group 'B' posts, included in the Service,

the Military Lands & Cantonments (Assistant (Military

Estates Officers) Service (Group 'B') Fiules, 1983

(hereinafter referred to as the '1983 Rules') were

framed,

18, The 1951 Rules and the 1958 Rules, insofar as they

related to the posts to uhich the 1 983 Rules were appli

cable, were repealed. Separate rules uere made for the

Cantonment Lxecutive Officers, belonging to the Group 'B'

knoun as,the Military Lands and Cantonments (Cantonment

Executive Officer) Service (Group 'B') Rules, 1983.

These rules also repealed the 1951 Rules insofar as

they related to posts of Cantonment Executive Officers,

19, The Cantonments Act, 1924 was amended in October,

1983 when.clause (cc) of sub-section (2) of Section 280

uas omitted,

20, In 1985, the name of the Service uas changed to

Indian Defence Estates. Service by the 1 985 Rules. These

rules are presently in force,

21, The applicants claim that though they uisre

eligible for promotion to higher posts, the same uas

denied to them. • Th.ey uere members of the [Military Lands

& Cantonments Service from the date of their appointment

and the posts uhich had been sanctioned from time to time

uere duty posts included in the Service, Houever, they

uere left out of consideration by the DPCs held by the

respondents from 1979 to 1984. They contended that

their promotion in senior time-scale of Group *A' are

against regular vacancies and for all intents and

purposes, they are to be treated as regular appointments.
Ou-
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In accordance with the 1951 Rules, seniority in each grade

is to be reckoned on the basis of service in the grade and

also sarvice in an equivalent grade. Under the 1981 Rules

and the 1 985 Rulesj,- 25 per cent vacancies in junior time-

scale Group 'A' are to be filled up from amongst Cantonment

Executive Officers and Assistant Estates I'Ulitary Officers

in equal .proportion. While the respondents have allocated

vacancies in junior time-scale to the Cantonment Lxecutive

Ofricers, they have not taken similar action in respect of

Assistant Military Estates Officers. They have alleged

that this amounts to arbitrariness and discrimination,

22, In view of the aboi/e, applicants in 0n_B38/87

have prayed that the respondents should be directed to --

•i) Prepare a seniority list of the officers of

the Service in the Senior Time Scale as on

1,4,1987 - shouing the names of the officers

deemed to have been appointed to the grade on

the date of publications of IDES Rules (Group A)

1985 and those appointed to the said grade after

the above said date arranged in the order of

their seniority reckoned from the date of appoint

ment to the said grade, and

ii) before final publication of the said list publish
a draft of the said list for inviting objections

from those likely to be affected and to consider

the objections to be received against the draft

at appropriate level in the Government, and

iii) to complete the process of preparation of the
above said seniority list uithin a time-bound

schedule ~ say of 5 months, and

iv) pending final publication of the seniority

list not to make any regular promotion to the

grade of 3AG in the service or to confirm any

officer already appointed to the said grade

on a^ hoc basis,

23, The respondents convened Review DPCs on 13,2,1987

and 29,4,1987 to review the recommendations made by the

earlier DPCs and ordered revieu^of promotion from junior

scale of Group 'A' to senior scale of Group 'A' of the

Indian Defence Estates Service on the basis of a revised

OA.-

• • •» 7 j
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seniority list issued as a result of implementation

of the judgement of the Allahabad High Court in CUP

Wo.1867/77 (G.S. Sohal tfs. Union of India). In that

case, the Allahabad High Court, by its judgement dated

.24,7,1 984, did not accept the plea of .some Cantonment

Executiv/e Officers in Group 'B« for including the period

of Army service for fixation of their seniority. The

High Court, houeuer, directed that they may be giv/en
seniority in Group 'B' w.e.f. 1.3.1968, the date of their

appointment in the Military Larids & Cantonments Service.
1

It appears that as a result of this, the proceedings of

the D.P.C. held on-1 9,5,1 978 were reuieued by a Review

D.P.C, held on 30.2.1 987. Pursuant thereto, panels

recommended by the e.arlier DPCs held on 30,11. 1972 and

5.9.1974, were redrawn by the order dated 22nd July,1987.

24, The applicants in OA-1502/87 haue, therefore,

prayed that directions should be.issued to the respondents

to -

i) quash the proceedings of revieu OPCs held

on 13,2.1987 and 29.4.1 987;

ii) quash the order dated 22.8,1987;

iii) publish a list of vacancies which had occurred

in Class I (integrated scale upto 1.-1,73) and

Junior Time Scale of Group 'A' between 1968

till date showing whether the vacancies were

substantive or temporary and divided into

period-wise grouping with reference to the

recruitment rules in force at the relevant
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time as indicated belou;-

a) period between 1958 to Sept. 1981 - Covered

by MLC Service Rules, 1951;

b) period between Sept, 1981 to November,1985 -

covered, by I'̂ LC Service Rules 1981; and

c} period rrom Novernber 1985 onwards — covered

by IDES. Rules 1985;

i\/) order regular promotions of the applican ts on

the basis of the combined seniority list of

CBOs and A['lEDs to Group *A'/3unior Time Scale

against vacancies for group B officers in

accordance with the rules in force at the

relevant time retrospectiuely and to fix

their seniority in Junior Time Scale of Group

A in the order of their merit alongwith other •

officers promoted/appointed to the said grade;

\j) promote the applicants on regular basis to the

Senior Time Scale of Group *A' on the basis of

seniority list prepared in accordance with

clause iu) above; and

\/i ) to give all consequential benefits including

arrears of pay and allowances with interest

© 18%. per annum from the date the amount

became due to the date of payment to which

the applicants would have become entitled

and which had been wrongly denied to them

due to adrainistrative lapses and the illegal

actions of the respondents,

25, /vt this stage, it may be mentioned that 8 officers

belonging to the Indian Defence Estates Service (S/Shri

S. K. Arora, 0. P. Agarual, A, Bhat ta charya, K.R.A.N. Iyer,

• • • • 9 i ♦ •
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rteddyj K. M, Kumar, A.s, F^ajgopal and Smt. Shobha

2L0A-1502/87 Kapoor) usre alioued to be impleaded as parties ip, ^
(respondents 4-11 )« These respondents have, contended

in their counter-affidavit that the original applicents

1 and 2 were recruited as teiTiporary AREOs (Tech^ } and

their service conditions were deteim ined under the

Central Civil Services (Temporary Service) Rules, 1965

and that they were 'not governsd by the 1951 Rules, as

alleged* Since the 1951 Rules did not provide for any

grade knoun as (Tech. ), the Central Government

^rnended the Rules in 1976 u.e.f, 1,5,1 976. Housuer, by

the 1983 Rules, separate service rules called'O^iLC (AfCO)

•Service Group '8® Rules' were made and these rules govern,

the conditions of service of all AREO Technical Officers,

including the applican ts. Thereafter, a seniority list

of ANED (Tech,) Officers was also published by the

respondents on 7.5.1983, In 1985, the IDES Group ' A«

Rules uere made uhich are still in force. According to

these, respondents, Shri P. Singh and others in the

Assistant lUlitaiy Estates Officers (Tech,) Service uere

recruited as Class II Gazetted Officers not through

departmental examination conducted by the U.P.S.C. The

appointment letter issued to them clearly stated that

the post uas temporary. They uere governed by the C,C«S,

(Temporary Service) Rules, 1965, .Rule 9 of these Rules

provides that a Government servant under quasi-perrnanent

service, holding a' specified post, say, as from the date

on which his services are declared to be qua si-parmanent,

uould be entitled to some conditions of service in respect

of leave, allauances and related matters as a Government

,,(,,10. ,,y
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servant in permanent service holding the specified

post is entitled to. The original applicants have

not been declared as quasi-permanent, These applicants

constitute a separate category and do not form a part

of the mainstream of the Military Lands & Cantonments

Service,

main

2'S» 1he contention of the ^respondents is that the

seniority list had to be reviewed by review DPCs in

view of the decision of the Delhi High Court in CU

Wo. 109/69 (Shri K. K, Gupta \is. Union of India) and of

the Allahabad High Court in UP !Mo,1 867/77 (G, 8. Sonal

Us, Union of India), The Delhi High Court had quashed

the promotions made on the basis of seniority list as on

31,10,1966 and directed fbr-fixing the seniority of the

petitioner (a direct recruit ,to Group 'A' junior scale)

vis-a-vis the promotees. Pursuant to thisj the promotions

made from time to time after 31,10,1966 in differe.nt

grades of Class I from the Seniority List flouing from

that list, UBfB subject to review in the light of the

judgements of the Delhi High Court, In the letter.of

the respondents dated 11,7,1977, reference has been made

to the preparation of seniority list of Class II officers

of- the ML&C Service, It has also been stated that "since

the cadre of Assistant Military Estates Officers (Tech.)

has also been brought in the mainstream of PIL&C Service

with the publication of Ministry of Defence SRO No,99

dated 1 9,4,1976, the seniority list of Assistant Military

Estates Officers (Tech,) has also been reflected in the

list at Annexure-D separately,.,"

Oy'u-^
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27. According to the respondents? the combined

seniority list of officers in Group 'B' Cadre was

prepared consequent on the amendment dated 1,5«1976

carried out to the 1951 Rules to bring AflEO (Tech.)

uithin the ambit of these rules. The list was, houever,

bifurcated again consequent on the separation of Group

'3' Cadre of Cantonment ELxecutiue Officers and Assistant

P'Ulitary Estates Officers by the 1 983 Rules, The separate

seniority lists prepared are still in force and have been

updated from time to time after' removing therefrom the

names of the officers retired, removed, promoted, etc,

^8, The respondents have further contended that

promotion to junior scale of Group 'A' and higher grades,

except senior scale of Group 'A', is on selection basis,

i.e., on merit-cum-seniority basis, whereas ad hoc

promotions have been made on saniority-cum-fitness basis.

Therefore, ^ hoc promotions made cannot be equated with

regular promotions. The applicants are continuing on

ad hoc basis in senior scale posts u.e.f, 20,2,1 982, Their

appointment in junior scale of Group 'A' u.e.f, 4th

November, -1978 is also on.ad hoc basis. According to the

respondents, they are not eligible for consideration for

promotion in terms of the eligibility criteria for

promotion to junior administrative grade uhich provides

for five years' service on regular basis in senior sea 1°

posts, failing uhich, 9 years combined service in junior

scale and senior scale posts. These applicants are not

eligible for consideration for promotion to Junior

Administrative Grade until their appointment in junior

scale and senior scale of Group 'A' is regularised and

\

.... 1-2.,,
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they render the requisite years of service in senior

scale on regular basis, or alternatively, the rules

are relaxed to grant them retrospective seniority from

the date of availability of clear vacancies falling to

thsir quota.

29, Ue have carefully gone through the records qf

these cases and have heard the learned counsel for both

the parties at length. The applicants in both the

applications are not seeking any specific relief by uay

of seniority in the junior time-scale, senior time-scale

or Junior Administrative Grade of the Service from

particular datesi Their grievance is that uhile many

others were considered for promotion to these grades and

promoted afte'r convening DPCs, the AMlOsj to which

category they belong, uere consistently being left out

in an arbitrary manner,

30, Ue may first consider the question whether the

applicants belong to the cadre of the Military' Land &

Cantonments Service from their initial dates of

appointment or they uere inducted into the service

for the first time in 1976, as contended by the

respondents. The terms and conditions of appointment

ijould be relevant in this context,

31, Shri ri.P, Singh, the first applicant in 0A-.838/87

and DA-1502/87, uas appointed as Assistant Fii-litary

Estates Officer in accordance uith the terms and conditions

set out in the memorandum issued by Respondent No,1 on

1
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22nd September? 1971, A perusal of this memorandum

UQUld indicate that the post to which he was appointed,

also formed part of the Rilitary Lands & Cantonments

Service, • The .following extracts of the.. memorandum

are relevant;-

"riEHORAMDun

Subject;- Recruitment to the post, of Assistant
I'lilitary, Estate Officer (Technical)
r'Ulitry Lands & Cantonments Service.

On the recommendation of the Union Public
Service Commission, the President iE^pleassd
to offer Shri Hahandra Pal Singh a temporary
post of Assistant f'lilitary Lands & Cantonments
Service under Ministry of Defence,

xxxx xxxx xxxx xxxx

The terms and conditions of appointment are as
follousJ-

(i) The post is temporary. In the event of
its becoming permanent his claim for
permanent absorption will be considered
in accordance uith the rules in force,

(ii) He will be on probation for a period of
tuo years from the date of appointment
uhich may be extended at the discretion
of the ccmp'etent authority. Failure to
complete the period of probation to the
satisfaction of the competent authority ,
will render him liable to discharge
from service or reversion to his parent
department in case he is holding a
permanent post,

xxxx xxxx xxxx xxxx

(iv) The appointment may be terminated at any
time on one month's notice given by either
side, viz., the appointee or the appointing
authority, without assigning any reasons,
or by reverting the individual to his



- 14 -

parent departmrant, in case he is holding a
lien. The appointing authority, houeverj
reser\/<3s the right of terminating the
seruices of the appointee forthwith or before
the expiry of the stipulated period of notice
by making payment to him- of a sum equivalent

I to :the pay and allowances for the period of
notice or the unexpired portion thereof,

('i/) He iJill_ be subject to conditions of service as
applicaole to temporary civilian Governmsnt
servants paid from Defence Services Estimates
in accordance uith the orders issued by the
Gout, of India from time to time. He uill be
subject to Field Service Liability Rules 1957."

(Uide Annaxure-I to 0A_838/875
pages 26-27 of the paper-book)

.32, Shri T. Pai dhasarthy, Applicant No.2 in 0A_1502/87,

was also similarly appointed vide memorandum dated 10th

3une, 1964j the relevant extracts of uhich are reproduced

belou

"ncnoRANDLjr-1

Subject?- Recruitment of Assistant' Plilitary Estate
Officer (Technical) in the Military Lands
and Cantonment Services,

On the recommendation of theUnion Public Service
Commission the President is pleased to offer Shri T,
Pardhasaradhi a temporary post of Assistant Military
Estate Officer (Technical) (a Gazetted Class II post)
in the Military Lands & Cantonment Services under the
Ministry of Def ence on a pay of Rs,350/- p,rn, (Rupees
three hundred & fifty only)/ to be fixed according to
rules^in the scale of Rs,350-25-5a0~30~59D-L3_30-80D-
ES-83lj-35-900, The appointee uill also be entitled
to drau any other allowance at the rates admissible
under, and subject to the conditions laid down in>
rules and, orders gouerning the grant of such allo-
uances in force from, time to time,

2. The terms and conditions of appointment are as
follousJ-

(i) The post is temporary. In the event of its
becoming permanent, his claims for permanent
absorption uill be considered in accordance
uith the rules in force,

•s

(ii) He uill be treated as on deputation if he is
holding a permanent and pensionable post under
the Central or State Govt, and is alloued to
retain lien on his substantive post,

sxxx xxxx xxxx xxxx xxxx

1 ^
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(iu) He uill be on probation for a period of
2 years.

(v) The appointmsnt may be terminated at any
time by one month's notice given by either
side, viz., the appointee or the appointing
authority, without assigning any reasons.
The apppintinq authority, houever. reserves
the right of terminating the services of
the appointee forthwith or before the expiry
•of the stipulated period of notice by making
payment to him of a sum equivalent to the
pay and allowances for the period of notice
or the unexpired portion thereof,

(vi) He will be subject to conditions of service
as applicable to temporary civilian GovernmenI
servants paid from Defance Services Lstmates
in accordance with the -orders issued by the

•Govt, of India from time to time, unless he
is covered by sub~para.(ii) above,"

(V/ ide Hnnexure R-IIA to the counter-
affidavit of Hespondent No.l in
OA-1502/87s page 86 of the paper-

' book),

33. It will be noticed that the appointments were made

through selection by the U, P. S, C,

. Shri D.P, f^ittal, who is applicant l\io,2 in DA„B38/87,

was also similarly appointed as Assistant Military Estate

Officer (Technical) on the recommendation of the U.P.S,C,

w.B.f. 11.5.1965, In 1974, he was deputed to the post of

Cantonment Executive Officer and while so working, he was

drawing deputation allowance. The terms of deputation

which were accepted by him, ara contained in the memorandun

dated 13th February, 1974, the relevant extracts of which

are reproduced below:-

"r-iEnoKHNDLW-

• Subject;- DEPUTATION AGAINST TEMPORARY CLASS II
^ POSTS IN THE r-lILITAP^Y LANDS ANO CANTON

MENT SElr^CE, MINISTRY OF DEFENCE.

President is pleased to offer Shri j.P, Hittal,
Assistant Military Estate Officer (Technical)
a post of Cantonment Executive Officer in Class II
of the Military Lands and Cantonment Service in the
scale of Rs.650-30-740-35-810-EB-35-B80-4D-1D00-EB-
40-1200. He will be on deputation for a period of
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year on the follouing terms:-

(a) Pay:- He uill have the option either to
get his pay fixed in the deputation post
under normal rules or drau the pay of the
post held plus deputation allouance in
accordance uith the prov/isions of Ministry
of Finance O.M. No.10(24)-E,111(D)/60, dated
the 4th r^lay, 1961 as amended from time to time,

(b) Ha uill be governed by the [Military Lands and
Cantonments Seruice (Class 1 and Class II) Rules,
1951 as amended from time to .time during the
period of deputation,

(c) He uill be eligibla for all the alloijances and
benefits as applicable to Central Goyernment
servants,"

ide Annexure R-1II to the counter~
affidavit filed in 0A-.15Q2/87),

35, It may be mentioned in this context that the fact that

the applicant No,2 uas sent on deputation in 1974| uould not

necessarily indicate that his initial appointment uas not in

the riilitary & Lands Cantonments Service,

-36 < The various orders under uhich the posts of AMEOs were

sanctioned also indicate that these posts uare created as if

they formed part of the Military Lands & Cantonments Service,

i-iefer'encB may be made to the follouing orders regarding

creation of posts uhich have been produced before us:-

(i) Order dated 27th April, 1963

"To

The Director,
f'lilitary Lands a Cantts,
Ne u De 1 h i,

Subject;- ESTa0LISHl>lEiMT QF THE NEU EASTERN
CDMi'lAND SANCTION OF STAFF,

Sir,

Consequent on the establishment of the nsu
Eastern Cominand and re-organisation of the existing
Eastern Comiiand into Central Command, I am directed
to convey the sanction of the President to the
craation of the follouing posts in the Military
Lands & Cantts Services

1, Oy, Director, ('•lilitary Lands & Cantts. 1
2, Asstt. Director, i^L&C ' ' 1
3, T'lilitary Estates Officer (Bihar & Orissa) 1
4, Asstt, riily. Estates Officer,

(Technical Class 11) (15 s, 3 50-900 ) 2"

,,,,17t.,
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(ii) Order dated 31st August.1953

''To
The Director,
Military Lands and Cantonrnonts,
Neu Delhi.

Subject: ESTAr3LI3HnLNT REujUIi^ED FOR REQU IS IT 13 NING
AND HIRING OF LANDS AND PROPERTY FOR DEFENCE
PURPOSES DURING THE EMERGENCY.

Sir,

I am directed to refer to this l^Unistry letter
No„41/L/ADrVL&C/62/g31-S/D(C&L) dated 24th Nouember,
1 962, and to convey the sanctic-n of the President:-

(i) the continuance of the posts sanctioned in '
the above quoted letter for a further period of
one year and,

(ii) the creation of the following additional
posts in the I'Ulitary Lands and Cantonments
Service for a period of one year in the first
instance for emergency hiring, requisitioning
and acquisition uork:-

Deputy Director,Rilitary Lands and
Cantonments ... 1

Assistant Directors, Mily,Lands
and Cantonments 5

Deputy Assistant Directors,
nilistry Lands h Cantts. 1

A.n.E.Os (Technical Class II) • ,7."

('Jide Annexure-1 lA to the application !\lo,DA_
1502/87 of the paper-b ook, page 34).

(iii) Order dated .24. 10, 1967

"To
The Director,
ttily, Linris & Cantts.,
Neu Delhi,

Subject: EXECUTIVE DUTL-S CONNECTED L'ITH HIIHNG OF
BUILDINGS FOR DEFENCE SERVICES -
CENTRA LISATION OF UORK IJITH THE MILITARY
LANDS & CANTTS SERVICE.

Sir,

I am directed to say that uith a vieu to
consolidating the executive duties connected uith
hiring of buildings required for Defence Services,
the existing division of responsibility between RES
and l^L&C Service, in this regard, has been examined
in consultation with all concerned and the President'
has been pleased to decide that these duties in

Ov-
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respect of all buildings hitherto held on hire
by ntS uill also be entrusted uith effect from
2nd January, 196B to the Military Lands & Cantts
Service uho are already dealing uith buildings
hired during the prssent Emergency, Nrscessary
procedural directions to effect the change over
uill bs issued by you'and the Engineer-in-Chief
to the respective louer formation.

2, To . cope '.jith the additional load of work, the
fjDllouing establishment is sanctioned uith effect
from Z1.,-12,67 for the military lands.and cantts
service

Ai^EO (Xe chnical ). 4,"

•(U ide anne;xure A^5 io the rejoinder affi
davit in OA-1502/87,• p,129 of the
paper-book).

(iv) Order dated 3.a.-.^.1970

"To •• ••
The Director,

. Rilitary Lands Ix .Pantt,
T'linistry of Defence,
Neu • Dslhi, •'

Subject!- ESTABLISHf'lLWT FOR [^flLITAFiY LANDS & CAiMTTS
SERVICE OFFICERS.

Sir, . ,

I am'directed to convey the' sanction of the
President to the -creation/d iscontinuance/ad just-
ment of the .undermentioned posts in the Military
Lands and Cantts Services uith effect fr,om
1,9,1969, as a result of the uork study of
i'lilitary Estates Circles Officers carried out by
the staff Inspection Unitj-

(a) Posts created on a permanent basis:

1, Military Estates Officer (Class l) 9

2, Asstt, f^lilitary Estates Officers
(Technical Class II) 11

3, Asstt, f'Ulitary Estates Officers
Non-T.^chnical (Class II) 6,"

ide Annsxure A„6 to the rejoinder
affidavit in OA-1502/87, p.130}of the
paper-book),

(v) Order dated 22, 12. 1970

• "To
The Director,
T'lilitary Lands and Cantonments,
Neui Delhi,

Ck^
1 9
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Subject;- ACQUISITION OF'RLQUISITlONLD/HIRED
LANDS eSTABL ISHPAENT FDR

I am directed to conv/sy sanction of the
President to the creation of the undermentioned
temporary posts in the ML&C Service for a period
of tuo years for processina uork connected uiith
acquisition of requisitioned/hired lands;-

Special Military Estates Officer - 12

Assistant I'Ulitary Lstates Officers
(Te chn ical) -12,"

'^nnexure to the rejoinder affidavit
in pA„l 502/87, p. 133 of the paper-book).

3 7.', The question arises whether the appointments of the

applicants were made to duty posts in the Military Lands and

Cantonments Service or to temporary ex-.cadre posts. The

contention of the respondents is that they have not been
are ® -

appointed to duty posts and that they^cdntinuing on ad hoc

basis pending regular appointment. The regular appointmant

- has been held '.up.' ; on account of pendency of various ccurt

cases,

38,,.. The Supreme Court has frouned upon the practice of

keeping th-s?' posts temporary for long -periods and that in

such cases the officiating service in a post should be

trsatad as service on a regular basis.

3 9. In Baleshuar Dass & Others Us, State of U, P. & Ors. ,

1980 (4) S.C.C, 226 at 237-238, the Supreme Court has

observsd as follous:-

"..,,L'e must emphasise that uhile temporary and
permanent poBts h;-^ve great relevancy in regard to
the career of government servants? keeping posts
temporary for long, sometimes by annual reneuals
for several years, and denying the claims of the
incumbents on the score that their posts are
temporary makss no ssnse and strikes us as
arbitrary, especially ulien both temporary and
permanent appointees are functionally identified.
If, in the normal course, a post is temporary in
ohe real sense and the appointee knows that his
tenure cannot exceed the oost in longevity, there
cannot be anything unfair or capricious in clothino
him uith no rights. Not so, if the post is, for
certain dspartmsntal or like purposes, declared
temporary, but it 'is uithin the ken of both the

......20,.,
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gov/srninent snd the appointee that the temporary
posts are virtually long-liued. It is irrational
to reject the claim of the 'temporary' appointee
on the nom.inal score of the terminology of the
post. '̂e must also express emphatically that the
principle uhich has received the sanction of this
Court's pronouncements is that officiating service
in a post is for all practical purposes of seniority
as good as service on a regular basis."

.40, In Shri 0, P. .Singla and Another Ws. Union of India &

Others, 19B4 S,C,C, (L&5), 657 at S74, the Supreme Court has

observed as follous!-

. e , Protnotee s uho uere appointed under Fiule 16
have been officiating continuously, uithout a
break, as Additional District and Sessions Oudges
for a long number of years. It is both unrealistic
and unjust to treat them.as aliens to the Service
merely because the authorities did not uake up to
the necessity of converting the temporary posts
into permanent ones, even after some of the
prDmotees hi-"id worked in those posts from five to
twelve years."

xxxx xxxx . xxxx xxxx

" The f<;ct,that temporary posts created in the
Service undir Fi'ule 16(i) had to be continued for
years on end shous that the work assigned to the
holders of those posts uas, at least at some latar
stage, no longer of a temporary' nature. Mnd yet,
instead of converting the ternporary-poscs into
permanent ones, the authorities slurred over the
matter and imperilled, though unwittingly, the
reasonable expecbations of the promotees."

Q; OthersO-w
In Shri Pran Kri.shna GDsuamiA's. State of Uest

Bengal and Others, 1985, Suppl. S.C.C. 221 at 238, the

Supreme Court held that a person ijh,o is officiating in

temporary posts in a cadre, uill'^not constitute a different

cadre. In that case, it uas observed as follousS-

" It uas suggested that the officiating
Sub-Inspe ctor s of Police uiho had been
promoted from the rank of Assistant Sub-
Inspectors uere appointed to posts outside
the cadre as in Katyani Dayal case and it
uas this argument that found favour with
the High Court. There is no basis uhatso-
ever for the supposition that there uas any
neu cadre or any neu class of posts created
by the Government, knoun as officiating
Sub~Inspector of Police, The officiating
Sub-Inspectors of Police uere obviously
appointed to officiate in permanent or
temporary vacanci-2s in the existing subordi
nate ranks of the Calcutta Police, governed

23
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by the same Fiulss Jind Txpgijlations --s other
Sub—Inspe ctor s .of Police , drawing tha sams
•ay and discharging the same duties. There
uias and there could newer be any question
of Officiating Sub-Inspectors constituting
a different; cadre, class or category by
themselves. "

•'-'-2, In Narender Chsdha t Others vs. Union of India and

Others, A, j 1566 3, C, 49' at 57, the Supreme Court

observed 'chat by v/irtue of long officiation , officsrs

would develop a right to hold the posts in question. The

following observations contained in the judgement are

relevant;-

It is trus that the petitioners uere not
promoted by follouing the actual procedure
prescribed under rule 0(l) (a) (ii) but the
fact remains that they have been . working in
posts included in Grade VJ from the date on
which they were appointed to these posts.
The appointments are made in the name of the
President by tha competent authority. They
have been continuously holding these posts.
They are being paid all along'the salary and
allowances payable to incumbents of such posts.
They have not been asked to go back to the
posts from which they were promoted at any
time since the dates of their appointment.
The orders, of promotion issued in cases show
that they are promoted.in the direct line of
their promotion. It is expressly admitted
that the petitioners have been allowed to hold-
posts included in Grade 11/ of the aforesaid
services, though on an ad hoc basis, (See para,
21 of the counter-affidavit filed by Shri P,G,
Lele, Deputy Secretary, Department of Personnel
and Administrative Reforms, It is, therefore,
idle to contend that the petitioners are not
holding the posts in Grade I\/ of the two
Services in question. It is significant that
neither the Government lias issued order of
reversion to thair former posts nor has anybody
so far questioned the right of the petitioners
to continue in the posts which they are now
holding. It would be unjust to hold at this
distance of time that on the facts and in the
circumstances of this case the petitioners are
not holding the posts in Grade IV,"

43. A,, cadre may consist of permanent posts as well

as temporary posts added to the cadre from .time to time,

according to the exigencies of the Service (vide G, K.

Dudani and Others \/s. S,n. Sharma & Others, 1986 Suppl,

• . B, 2 2,, 9
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S.C,C, 239 at 252). In the instant case, the applicants

were holding Group 'A' posts since 1978 continuously and

uninterruptedly and ue, are of the opinion that they must

be deemed to be holding these posts regularly against

regular vacancies. As has been, stated above, the posts

of AHlOs uere sanctioned in the Military Lands & Canton

ments Service, The applicants have also cited some

instances of promotion of AhEO (Technical) to the post

of Special Military Estate Officers in April, 1971 along'

with other officers of the f'lilitary Lands.& Cantonments

|| Service (vide the list of officers of the Military Lands

& Cantonments Service corrected upto 6,9.1971- at Annex. Ill

to the rejoinder filed in OA-837/87).

44., Ue are of\the opinion that the 1951 Rules apply to

applicants. Rule 11 of .the 1951 Rules provides that the

seniority in each grade is to be reckoned on the basis of

service in the grade/equi^^alent grade. Rule 11 reads as

follousS-

% "Seniority in each grade, whether in Group 'A'
or Croup 'B' shall, as a general rule, be
determined on the basis of the length of
•service in the grade concerned as well as
service in an' equivalent grade,"

The 1951 and 1985 Rules allocate quota to the Cantonment

executive Officers and A.n.t.Os. in the proportion of

1:1, The grievance of the applicants is that the

quotas for AP'lE.Os have not been filled up by timely

promotions, ' The stand of respondent rio.l is that the

promotions of AHElOs have been held up due to the pendency ,

of court cases. They have, however, stated that this

will be taken up now (vide para.7 of the counter-affidavit

filed in DA,»l502/87). While respondent No.l has published

a combined seniority list upto 1983, no seniority list of

1985 has been published,

O-L.—-
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45, Respondent No,1 has stated in the counter-affidauit

in 0A..837/87 that the question of granting retrospective

seniority with effect from the date of availability of

vacancy falling in the respective quotas, is under

consideration of the Government. As and uihen such a

decision is taken, the applicants, among others, uill also

be considered for the grant of retrospective seniority

from the due date. They have also stated that the

applicants are not eligible for consideration for promotion

to Junior Administrative Grade until their appointment in

junior scale and senior scale of Group 'A' is regularised

and they render the requisite years of service in senior

scale on rsgular basis ''or alternatively, the rules are

relaxed to grant the'm retrospective seniority from the

date of availability of clear vacancy falling to their

quota" (vide para. 6.28 and 5.30 of the counter-affidavit

of respondent No,1 in 0A„e3B/B7). Rule 12 of the 1985

Rules empowers the Government to relax the rules uith

respect to any class or category of persons if it is of

the' opinion that it is necessary or expedient so to do.

In ,vieu of the fact that the applicants have officiated"

in junior time-scale and senior time-scale posts for a

number, of years continuously and uninterruptedly, ue

are of the vieu that they must be deemed to be holding
%

these posts on a regular basis and that, in the circum

stances, the recruitment rules in this regard must be

deemed to have been relaxed,

45. In the light of the aforesaid observations, it

would be in the interest of justice to direct the
/

respondents to prepare fresh seniority lists on the

• .. •24.. ,
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basis of length of seruice in each of the relevant

gradys of the Service. Review DPCs will have to be

convened afresh to consider the suitability of the

officers, including the applicants? for promotion to

the various grades. If, as a result of such promotions,

some persons uho have already been promoted, are likely

to be adversely affected, they should not be reverted

and they should be accommodated by creating super-numerary

posts,

.47. Ue,- therefore, order and direct as follous:-

(a) Respondent No,1 should prepare fresh seniority

lists treating AMlOs also as members of the

Service from the date of their respective

appointment. Such appointments must be deemed

to be in relaxation of the relevant recruitment

rules,

(b) Revieui DPCs should be held afresh as of various
/

years in uhich vacancies in the higher posts
/

in Group ''V had arisen and regular appointments

should ba made on the basis of the recommenda

tions of the Revieu DPCs.

(c) In case the applicants are duly recommended by

the Revieu D.P.Cs for promotion, they uill be

entitled to consequential benefits, including

arrears of pay and allouances admissible under
«

the Rules,

(d) If in the process of such revieu and promotions

held on the basis of such revieu, persons who

,hav8 already been .promoted are likely to be

adversely affected, they should be accommodated

by creating adequate number of super-numerary

posts,

• e • >25 , , j
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(e) The respondents should comply uith the above

directions uithin a period of six months

from the date of communication of this order»
/

(f) In the circumstances of the case, there uill
\

be no order as to costs,

(g) A copy of this judgement may be placed on

the case files of 0A-.838/87 and 0A-1502/B7.

-0,

(s. P, Plukerji) <P. K, Kartha)
Uice-Chairman(Admn, ) 1/ice-Chairman(3udl, )

/I


