Central Administirative Tribunal
Principal Bench, New Delhi

Hegn, No,0r-838/87 B Date: 30.11.1988,
0A-1502/87

Shri M.P. Singh & Another ..., Applicants

Uersug

Union of India & Others eses Respondents
For the Applicants esee Shri R.P.Cberoi,Advocate,
For the Respondents ess. ohri P.P., Khurana,Adwocate,

N

CORAM: Hon'ble Shri P.K. Kartha, Vice-Chairman(Judl,
Hon'ble Shri S,P, Mukerji, Vice-Chairmanf{idm, ).

1. Whether Reporters of local papers may be allowed to
sze the Judgement?‘ﬁw

2., To be referred to the Reportzr or not? yxd-

{Judgemant of the Bench to be delivered by
Hon'ble Shri P.K. Kertha, \ice-Chairman)

The applicants who have filed theée applications
under Section 19 of the Administrative Tribunals Act,1985,
are working in the Direotofate General of Defence Estates
in the Ministry of Qefence, The issues involved in these
applicatioﬁs relate to the promotions made to Group ‘'A°
posts aﬁd fixation of senigrity of the members of the
Indian Defence Estatess Service (Group "A') constituted
under the Indian Defence Estetes Service (Group 'AY)
Rulss, 1985 (Hereinafter referred to as the '1985 Rules!),
2. . Shri M,P., Singh,is applicant No,%1 in (A-B838/87 and
0A-1502/87. He was initdially commissicned in the Indian
Army in‘1964 as an Emergency Commissioned Officer, He
was released from the Army in 1970, On the recommendation
of the UsP,S.C.y %e was appointed on 18.1.,1972 as H#sistant
Militery kstates Officer (Tech.) - a Group 'B' post in the
Miligary Lands’ & Cantenments Service (since re-named as
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Indian Defence Estates Service). Being an ex—SarQice
Officer, he uwas given seniority in Group '8' of the
Seruice.u.e.F.’1D.7.1965. He was confirmsed in the said
grade w,e.f, 3.12,1976. He uas promoted on ad hog basis
to Class I (Group 'A') junior time-scale of the Service
WeBofo 4.11,1978 and senior time-~scale of Class-I uw.e,f,.
20.2,1882,

3. Shri J.P. Mittal, applicant No,2 in 0A-838/87

was selacted by the U.P.,S.C. for appointment in Group '3!
of the Service., He joined servicé in the said grade
Weofe 11,5.,1965 and was confirmed w,e.f. 7,1.1976, He
was promoted on ad hoc basis to junior time-scale w.e.f.
4,11,1978 and senior time-scale w.e.fe 20,2.1982,

4, Shri T. Pardhasaradhi, who is the second applicant
in 0A-1502/87, uwas appointed to Group 'B' of the Service
on the recommendations of thé UePeS.Cs as Nssistant
Militery Estates Officer (Tech,) - AMEQ (Technical) -
Ue€sf, 31,3,1965, He wes promoted on gé'ﬂgg basis to
Class I of the Service w.e.f, 20,4,1971, He was promoted
to the junior time-scale on gg_hgg‘basis WeBefa 1.7.1973
and to senior time-scale, v.e,f. 20.2,1982,

5. All the applicants have completed five years of
service in the senior time-scale,

B, In order to consider the above mentioned issues,
it is necessary to briefly recepitulate the sallient
provisions of rules made from time to time,

Ta In exsrcise of the power conferred by Section
280(2) (cc) of the Cantonments Act, 1924, the Central
Government made the Military Lands & Cantonments Service
.(Grﬁups'ﬁ' and '3') Rules, 1951 {(hereinafter referred to
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as the '1951 Rules')., These rules prbvided for the
method of récruitment and conditions of service relating
/to classification of posts, promotions and semiority,
among othefs.
Be The pdsts of Assistant Military Estates Officer
were initially sanctioned in 1962, With imereased
responsibilities of the Service, inﬁluding those of
Hiring/requisitioning/acquisition'of immovable propertics
in“the wake of Chinese aggression in 1962, posts carrying
nnmenblature of Assistant MilitarykEstates UFficefs(Tech.)
were sanctioned,
9, Rule 4{c) of the 1951 Rules originally published
méntioned only Clase II of the Service. consisting of
Executive DFFicers; By an amendment of the 1951 Rules,
notified on 29.5.ﬂ964, Rule 4{(c) was amended so as to
provide that Hséistant Nilitary Estates.QfFicers shall
also be included.in Class II Cadre of the Service,
10. Betusen 1962 and 1968, recruitment was made in
accordance uith the 1951 Rules relating to Group 'B' posts
‘through the U.P.S.C. The names of the officers appointed -
as Assiséant Military Estates Officers - both technical
and non-technicai - were shown in the combined seniority
list of Group '8! oéFicers of the Service,
11, The appointmént of the applicante had been made
under the provisions of the 1951 Rules,
12, In exercise of the pouers conferred by the proviso
to Article 309 of the Constitution, the President made the
Military Lands and Cantonments Service (Assistant Military
Estates Officers - Tech.) Recruitmént Rules, 1968 (hersin-

.after referred to as the '1968 Rules'), These rules
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provide for the method of recruitment and qualifications
Fof recruitment of Assistant Military Estates Officers
(Technicel) and did not deal with other matters, such

as promoﬁion to higher posts and fixation of seniority,
etc, |

13, The 1951 Rules were amended by the Military Lands
and Cantonments Service (Class I and Class II) Amendment
Rules, 1976 (hereinafter referred to as the '1976 Rules')
whereby it was provided that the Se;vice shall be »
coustitutéd by officers appoiﬁted - (i) in accordance
with these Rules, (ii) in accordance with the 1968 Rules,
and (iii) in consultation with the U.é.S.C. as Agsistant
Military Estates Officer (Tech.), prior to 1st January,
1967,

14, The respondents have contended that Assistant
Military Estates Officers (Tech.) became eligible for
ﬁromotion'posts in Military Lands & Cantonments Service
after‘1.5.1976 on satisfying the eligibility criteria
prescribed in the Service Rules from -time to time., The
provisions of the 1951 Rules are applicable to them

after 1.,3,1976,

15, As,?gainst the above, the contention oflthe appli-
cants is'that the provisions of the 1951 Rules regulate
the-matteré relating to fixation of seniority in promotion
from Class II to Class I and higher posts within Class I,
Further, after promotion to Group 'A' (junior scale), the
1951 Rules alone would govern such matters so far as the
applicants and others appointed as Assistant Military

Estates Officer.{Technical) are concerned,
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16 The 1951 Rules insofar as they related to Group 'A!

posts, were féplacea oy the Military Lands & Cantonments

Service {(Group iA') Rules, 1981 (hereinafter referred to
as the '1931 Rules').

17, For Group 'B' posts, included in the ‘Service,

the Military Lands & Cantonments (Assistent Military
Fstates Officers) Service (Groﬁp '81') Rules, 1983
(hereinafter referred to as the '1983 Rules') were
Fraﬁed.

18. The 1951 Rules and the 1968 Rules, insofar as they
related to the nosts to which the 1983 Rules were appli-
cable, were repea;ed. Separate rules were made for the
Cantonment txecutive Officers belonging to fhe Group '8!
known as the Military Lands and Cantonments'(tantcnment
Executive Officer) Service (Group 'B') Rules, 1983,
These rtules also repealed the 1951 kules insofar as

they related to posts of Cantonment Execufive Officers,
19, The Cantonments Act, 1924 was amended in October,

1983 when clause (cp) of sub-section (2) of Section 280

was omitted.

20. In 1985, the name of the Service was changed to

Indian Defence Estates Service by the 1985 Rules, These
Tulzs are presently in force,

21, The applicants claim that though they were
eligible for promotion to higher posts, the same was
deniecd to thems ' They were members of the Military Lands
& Cantonments~Seruice from the date of their appointment
and the'posts which had been sanctioned from time to time
were duty posts included in the Service,- However, they
were left out of consideratian by the DPCs held by the
respondents from 1979 to 1984, They contesnded that
their promotion in senior time-sczle of Group 'A' are
zgainst regular vacancies and for all intents and
purposes, Ehey are to be treated as regular appointments,

O~

l‘ﬂ!sll’



\/\/

-~ G -

In accordance with the 1951 Rules, senicrity in each grade

is to be reckoned on the basis of service in the grade and

also sorvice in an equivalent grade, Under the 1981 Rules

and the 1985 Rulesy 25 per cent vacancies in junior time-

scale Group 'A' are to be filled up from amongst Cantonment

Executive

Officers and Assistant TZstates Military Officers

in egual .proportion, UWhile the respondents have allpcated

vacancizs
Ufficers,
Assistant
that this

[AN]
[N]

. In

in Jjunior time-~scale to the Cantonment txecutive
they have not taken similar action in respect of
Military E£states Officers, They have alleged

amounts to arbitrariness and discrimination,

vieu of the above, applicants in 0A-B38/87

have prayed that the respondehts should be directed to ~

'i)

ii)

iv)

Prepare a seniority list of the officers of

the Service in the Senior Time Scale as on

1.4,1587 -~ showing the names of the officers

deemed to have been appointed to the grade on

the date of publications of IDES Rules {Group A)

1985 and those appointed to the said grade after
the above said date arranged in the order of
their seniority reckoned from the date of}appoint-

ment to the said grade, and

before final publication of the said list publish
a draft of the said list for inviting objsctions
rom those likely to be a@rffected and to consider
the objections to be received against the draft
at appropriate lsvel in the Government, and

to complete the process of preparation of the
above said seniority list within a time-bound

schedule - say of 3 months, and

pending final publication of the seniority
list not to make any regular promotion to the
grade of JAG in the service or to confirm eny
of ficer already appoiﬂtEdltD the said gradse

on ad hoc basis,

23, The respondsnts convened Review DPCs on 13.2.1987

and 29,4.,1987 to review the recommendations made by ths

earlier DPCs and ordered review of promotien from junior

scale of Group 'A

AY to senior scale of Groun 'AY of the

Indian Defénce Estates Service on the basis of a revised
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seniority list issued as a result of implementation

of the judgement of the Allahabad.High Court in CWP
No.1867/77 (G.S. Sohal Us.-Uﬁion of India), In that
case, the Allahabad High Court, by its judgement dated
- 24,7,1984, did not accept the nlea of .some Cantonmen£
Executive Officers in Group 'B' for including the period
of Army service for fixation of their seniority. The

High Court, housver, directed that they may be given
seniority in Group 'B' w.e.f. 1,3.1968, the date of their
appointment in the Military lLands & Cantonments Service,
It appeafs éhat as a result of this, the proceedings of
the D.P.C, held on.19,5,1978 were revieuwed by é Review
D.P.C. held on 30,2,1987. Pursuant thereto, panels
recommended by the aarlier NPCs held on 30,11.19%2 and
5,9.1974, were redrawn by the order dated 22nd July,1987,
24, The applicants in 0A=1502/87 have, therefore,

prayed that directions should be issued to the respondents

to -
i) quash the proceedings of reviewy DPCs held
on 13.2.1987 and 29,4,1987;
i) quash the order dated 22.8,1987; -
iii) ~ publish a list of vacancies uhich had occurred

in Class I (integratéd“scale upto 1.1.73) and
" Junior Time Scale of Group 'A' betusen 1968
till date showing whether the vacancies uere
substantive or temporary and divided into
period-wise grouping with reference to the
. recruitment rules in force at the relevant
O~
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time as indiczted belouw:~
a) period betueen 1968 to Sept., 1981 - Covered
by MLC Service Rules, 1951;
b) period betuesn Sept, 1981 to November,1985 -
covered by MLC SerVice Rules 1981; and
c) period from Novembér 1985 onwards - covered
by IDES. Rules 1985;
iv) order regular promotions of the applicants on
the basis of the combined seniority list of
CBOs and AMEOs to Group 'A'/Junior Time Scele
against vacancies for group B officers in
accordancé with the rules in force at the
relevant time retrospectively and to fix
their seniority in Junior Time Scale of Group
R in the order of their merit alonguwith other .
officers promoted/appointed to the said grade;
v) promote the 2pplicants on reqular basis t6 the
Senior Time Scale of Group 'A' on the basis of
séhio;ity list prepared in accordance with
clause iv) above; and
vi)' to give all consequential benefits including
arrears of pay and allpwances with interest
@ 18% per annum from the date the amount
became due to the-date of payment to which
the applicants would have become entitled
and which had been wrongly denied fo them
due to administrative lapses and the illegal
actiﬁné of the respondents,
25, it this stage, it may be mentioned that 8 afficers
belonging te the Indian Defence Estates Service (S/Shri
Sy K Arora, 0.P, Agarual, 7, Bhattacharya, K.R.A.N, Iyer,
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Do K, reddy, KN, Kumar, #,S5, Rajgopal and Smt, Shobha
Kapoor) were allowed to be impleaded as parties jp /
(réspohdents 4=11), These respondents have contended
in their counter-affidavit that the original apblic&nts
1 and 2 were recruited as temporary AMEOs (Teche} and
thelr service conditions were detem ined under the
Centra; Civil Serviées {Temporary Service) Rules, 1965
and that they were not governsd by the 1951 Rules, as
alleged, Since the 1951 Rules did not provide for any
grade known as AMEO(Tech, }, the Central Government
amended the Rules in 1976 w,s.f. 1,5,1976., Houwever, by

the 1583 Rules, separate service rules called'VLC (AME0)

-Service Group '8° Rules' were made and these rules govern .

the conditions of service of all AMEO Technical Officers,
including the applicen ts, Thereafter, a seﬁiority list
of AMED (Tech,) Officers was also published by the
respondents on 7,5.1983, In 1985, the IDES Sroup 'A
Rules were made which are still in force, According to
fhese}respondénts, Shri M. P, Singh and oﬁhers in the

Assistant Military EZstates Officers (Tech,) Service were

recruited as Class Il Gazettsd Officers not through

departmental examination conducted by the U.P,S.C., The
appointmené letter issued to them clearly stated that

fhe post was temporary, They were governsd by the £.,C,5,
(Temporary Service) Rulss, 1965; Rule 9 of these Rules
provides that a Government servant under quasi-permanent
service, holding a specified post, say, as from the daté
on which his services are declarsd to be gquasi-permanent,
would be entitlad to some conditions of service in respect

of leave, allowances and related matters as a Government

N\
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servant in permanent ssrvice holding the specified

past is entitled to. The originai applicants have

not been declared as quasi-permanent, These applicants
constitute a separate category and do not form a part
of the mainstream of the Military Lands & Cantonments
Seruice. S |
26, The contention of the??;gpondents is that the
seniority list had to be revieued by revieu DPCs in

view of theldecision of the Delhi High Court in CW
No,109/69 (Shri K.K. Gupta Vs, Union of India) and of

the Allahabad High Couft in WP No,1867/77 (G. S. Sonal

Vs, Union of India), The Delni High Court had gquashed
_the promotions made on the basis of seniority list as on
31.10.1966 and directed £oi:fixing the seniority of the
petitioner (2 direct recruit to Group 'A! junior scale)
vis-a;vis the promotees, Pursuant to this, the promotiaons
made from time to time éfter 31,10,1966 ih different
grades of Class I from the Seniofity List flowing from
that list, were subject to review in the light of the
judgements of the Delhi High Court. In the ietter.oﬁ

the respondents dated 11,7.1977, reference has heen made
to the preparation of seniority list of Class II officers
of- the ML&C Service, It Has also heen stated that "since
the cadre of Assistant Military Estates Officers (Tech.)
has also been brought in the mainstream of ML&C Service
with the publication of Ministry of Defence SRO No, 99
dated 19,4,1976, the seniority list of Assistant Military
Estates Officers (Tech,) has alsp been reflected in the

list at Annexure-D separately,.,"
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27. ~ According to the respondents, the combined
seniorify list of officers in Group 'B' Cadre was
prepared consequent on the amendment dated 1,5.1976
carried out to the 1951 Rules to bring AMEC (Tech, )
withim the ambit of these rules, The list uas; however,
bifurcated again consegquent Dn‘tﬁs separation of Group
'8Y Cadre of Cantonment Executive Officers énd Assistant
Military Estates DFFice;s by the 1983 Rules, The separate
seniority iists prepared are still in force and have been
updated from time to time after removing therefrom the
names of the officers retired, removed, promoted, etec,
28. The respondents have Furtﬁer contended that
promotion to junior scglé of Group 'A‘ and higher grades,
except senior scale of Group 'A'; is on selection basis,
i.2.y on merit-cum=seniority basis, whereas ad hgc
promotions have been made on seniérity-cum«?itness basis,
Therefore, ad Qgg,promoﬁions made cannot be equated uith
regular,promotions. The applicants are continuing on

d hoc basis in senior scale posts w.e.f, 20,2,1982, Their

o

appointment in junior scale of Group 'A% u.e.f, 4th
November, -1978 is also on,ad hoc basis, According to the
respondents, they are not eligible for consideration fer
promotion in teems of the eligibility criteria for
promotion to junior administrative grade which provides
for five years' service on regular basis in senior scale
posts, failing uhich,AQ years combined service in junior
scale znd senior scale posts, These applicants are not
eligible for cénsideration Fof promotion to Junior
Administrative Grade until their appeintment in junior
scale and senior scale of Group 'A' is regularised and

CVL//
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they render the requisite years of service in senicr
scale on regular basis, or alternatively, the rules

| S
are relaxed to grant them retrospective senigrity from

the date of availability of clear wacancies falling to

their quota,

.29, . We have carsfully gone through the records of

these cases and have heard the learned counsel for hoth
the partiss at length, -The appl@cants in both the
applications areé not seeking any specific relief by way
of senior;tyiin the junior timé-scale, senior time-sczale
or‘Junior Adninistrative Grade of the‘Service from
partiéular dates, Their.grievanca is that yhile many

others were considered for prometion to these grades and

promoted after Convehing DPCs, the AMEOs, to which

category they belong, weres consistently being left out
in an arbitrary manner,

30, . e may first consider the question whether the

applicants belong to the cadre of the Military Land &

Cantonments Service from their initial dates of
appointment or they were inducted inte the service
for the first time in 1976, as .contended by the
respondents,  The terms and conditions of appointment

would be relevant in this centext.

31,  Shri M,P. Singh, the first applicant in OA-838/87

and 0A-1502/87, was appointed as Assistant Military

Estates Officer in accordance with the terms and cenditions

rsét out in the memorandum issued by Respondent No,1 on
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22nd September, 1971, A perusal of this memorandum
would indicate that the post to uhich he was appo%nted,
also formed part of the Military Lande & Cantonments
Service, ' The .following extracts of the.memorandum

are relevanti- S

"MEMORAND UM

Subjectt- Recruitment to the post.of #Assistant
Military Estate Officer (Technical)
Militry Lands & Cantonments Service.

On the recommendation of the Uniopn Public
Service Commissign, the President igpleas=zd
“to offer Shri Mahandra Pal 39ingh a temporary
post of dAssistant Military Lands & Cantonments
Service under Ministry of Defence, :

ARAK KAXX : AAXX HXXX

~The terms and conditions of appointment are as
follousi~ -

{i) The post is temporary, In the event of
its becoming permanent his claim for
permanent absorption will be considered
in accordance wuith the rules in force.

\ii; He will be on probation for a period of
two ysars from thHe date of appointment
which may be extended at the discretion
of the ccmpstent authority, Fallure to
complete the period of prcbation to the
satisfaction of the competent authority .
will render him liable to discharge
from service or reversion to his parent
department in case he is holding a
permanent post.

%X X X XX XX XXX X XX XX
(iv) The appointment may be terminated at any
time on one month's notice given by either
side, viz,, the appointee or the appointing

authority, without assigning any reasons,
or by reverting the individual to his

O~
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parent department, in case he is holding a
lien. The appointing authority, howsver,
reserves the right of terminating the
services of the appointee forthwith or before
the expiry of the stipulated period of notice
oy making payment to him of a sum equivalent
| to :the pay and allowances for the period of
notice or the unexpired portion thereof,

(U) He will be subgect to conditicns of service as

applicable to

emporary civilian Government

servants paid from Defence Services Estimates
in accordance with the orders issued by the
Covt, of India from time to time. He will he
subject to fField Service Liability Rules 1857,"

(Vide Annzxure-I to OA-838/87,
pages 26-27 of the paper-book)

32, Shri T, Pardhasarthy, Apslicant No.2 in 0A-1502/87,

w2s also similarly appointed vide memorandum dated 13th

June, 1964, the relesvant extracts of which are reproduced

belouwt-

"MELMORAND UM

Subject:~ Recruitment of Nssistant Military Estate
. Officer (Technical) in the Military Lands
anj Cantonment Services,

Un the recommendztion of thelUnion Public Service
Commission the President is pleased to offer Shri T,
Pardhasaradhi a temporary post of Assistant Military
Estate Officer (Technical) (a Gazettad Class II post)
in the Military Lands & Cantonment Services under the
flinistry of Def ‘nce on a pay of Rs,350/~ p.a, (Rupees
three hundred & Fifty only)/ to be fixed according to
rules in the scale of {s5,350~25-500~30-590-£3-30--800~
£B8-830-35-900, The appointee will also be entitled
to draw any other allowance at the rates admissible
undar, and subject to the conditions laid down in,
rules and orders governing the grant of such allo=-
wances in force from time to time,

2, The terms and conditions of appointment are as
followst~

(i) The post is temporary. In the esvent of its
becoming permanent, his cleims for permanent
absorption will be considered in accordance
with the rules in force,

(ii) He will be treated as on deputation if he is
heolding a permanent and pensionable post undsr
the Central or State Govt., and 1is alloued to
retain lien on his substantive post,

EXAKX XXXX XAXXX AXXXK AXRKXK

2
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(iv) He will be on probation for a period of
2 years,
{v) The appointmsnt may be terminated at any

time by one month's notice given by either
side, viz,, the appointee or the appointing
authority, without assigning any reasons,
The apppinting authorit however, reserves
the rgght of %erminatiné’the services of

the appointee forthuith or before the expiry
of the stipulated period of notice by making
payment to him of a sum eguivalent to the
pay and allowances for the pariond of notice
or the unexpired portion thereof,

(vi) He will be subject to conditions of service
as applicable to temporary civilian Governmen!

servants paid from Defence Services Estmates
in accordance with the - orders issued by the
‘Govt, of India from time to time, unless he
is covered by sub-para,{ii) abave.,"

(Vide Annexure R=IIA to the counter-

affidavit of Respondent No,1 in
0A~1502/87, page 86 of the paper-
' book).
33, It will be noticed that the appointments uere made
through selection by the U.P.S.C, |
34, Shri 2.P., Mittal, who is applicant No,2 in DA-B38/87,
was also esimilarly appointed as Assistant Miliéary Estate
Officer {(Technical) on the recommendation of the U.P.S.C.
weB.Fu 11.5.1965. In 1874, he was daputed to the post of
Cantonment Executive Officer and while so uorking, he was
drawing deputation allouance, The terms of deputation
which were accepted by him, ara2 contained in the memorandun
dated 13th February, 1974, the relavant extracts of which

are reproduced belowt=-

WNEMORAND UM

Subjects- DEPUTATION AGAINST TEMPORARY CLASS II
POSTS IN THE MILITARY LAND3 AND CANTOUN-
MENT SeERVICE, MINIST.Y OF DEFCNCE,

President is pleased to offer Shri J.P, littal,
Assistant Military Cstate Officer {Technical)

a post of Lantonment fxecutive Officer in Class Il
of the Military Lands snd Cantonment Service in the
acale of lis,650=30~740~35-810=~8=35~-680~40-~1000-E8~
40-1200, He will be on deputation for a period of

-
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year on the following terms:-

(2) Pay:- He will have the option either to

get his pay fixed in the deputation post

under normal rules or drauy the pay of the

post held plus deputdtlon allouwa nce in
accordance with the provisions of Ministry

of Finance 0.M. No.10(24)- E.;II{D)/6D, dated
the 4th May, 1961 as amended from time to time,

(b) He uill be governed by the Military Lands and

N

9]
~r

Cantonments Service (Class I and Class II) Rules,
1951 as amended from time to time during the
period of deputation.

He will be eligible fer all the allowances and
benefits as applicable to uentral Government
. servants,

(Vide Annexure R-III to the counter-
affidavit filed in 05-1502/87).

35, 1t may be mentiened in this context that the fact that

the applicant No.2 vas sent on deputation in 1974, would rot

necessarily indicate that his initial appointment was not in

the Military & Lands Cantonments Service,

26, The various orders under uhich the posts of AMEUs uere

sanctioned also indicate that these posts were created as if

they  formed part of the Military lLands & Cantonments Service,

Reference may be made to the following orders regarding

creation of posts which have been produced hefore us:-

(i)

Urder dated 27th April, 1963

The Director,
fMiilitary Lands & Cantts,
Neuw Delhl.

Subject:- ~STHBLLJHﬂENT OF THE NEW EHSTERN
COMMAND SANCTION OF STAFF.

Sir,

Consequent on the establishment of the nsuy
Fastern Comrand and re~grganisation of the existing
Fastern Command inte Csntral Command, I am directed
to convyey the sanction of the Presidant to the
crzation of the following posts in the Military
Lands & Cantts Servicesi-

1. Uy, Director, Military Lands & Cantts, 1
2, #4sstt, Dirsctor, ML&C ) ’ ' 1
3. Military Cstatss Officer(Bihar & Orissa) 1
4, iisstt, Mily, Estates Officer,

(Technical Class II)(its,350-900) 21
(72—
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(ii)

(iii)

Vb, |

Urder dated 31st August, 1963

"Tg
The Director,
Military Lands and Cantonments,
New Delhi,

Subject: ESTABLISHMENT REGUINED FOR REQUISITI NING
AND HIRING OF LANDS AND PHOPERTY FOR DEFSENCE
PURPOSES DURING THE EMLRGENCY.

w3
e
L]
-

I am directed to rafer to this Ministry letter
Mo,41/e/ADIN/L&C/62/931-S/D(C&L) datad 24th November,
1962, and to cenvey the sancticn of the Presidenti-

(i) the continuznce of the posts sanctioned in
the above quoted letter for a further period of
one year and, ;

(1ii) the creation of the following additional |
posts in the Military Lands and Cantonments
Service for a period of one year in the first
instance for emergency hiring, reguisitioning
and acquisition worki-

Deputy Director;ﬂiliiary Lands and

Cantonmznts o ]
fAssistant Directors, Mily.Lands .
and Cantonments sese 3 |
Deputy Assistant Directors,

Milistry Lands & Cantts, sese 1 1
NM,Z,0s {(Technical Class I1) : ;,,, 7.n (

Wide Annexure-IIA to the application Na,0A-
1502/87 of the paper-boock, page 34),

Order dated 24,10,1967

"TO |
The Director, '
Mily, Lends & Cantts,,
New Delhi,

Subject: EXECUTIVE DUTI.S CONNECTED YV ITH HIRING OF
BUILDINGS FOR DEFENCE SERYICES -
CENTRALISATION OF WORK WITH THE MILITARY
LANDS & CANTTS SERVICE,

Sir,

I am directed to say that with a vieuw to
consolidating the exescutive duties connected with
hiring of buildings required for Defence Services,
the existing division of responsibility betueen MES
and ML&C Service, in this regard, has been examined
in consultation with all concerned and the President’
has been pleased to decide that these duties in
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(iv)

{v)

1978\
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- respact of all buildings hitherto held aon hire

by MES will =zlso be sntrusted with effect from
2nd January, 1968 to the Military Lands & Centts
Service who are already dealing with buildings
hired during the prssent Emergency, Nocessary
procedural directions to effect the change over
will be issued by you'and the Engineer-in-Chief
to the respective lower formation,

2. To.cope with the additional lead of uofk, the

‘"fo1Jouing establishment is sanctioned with effect

from 21,12,67 for Lhe mllltary lands .and cantts
gervicet-

AMEO(Technical). 4,
(Vide Annexure A-5 &£o the rejoinder affi-

detit in 0A-1502/87, p.129 of the
pa permbpok)

Order dated 18.4.1970

Ty S ' L 5
' The DlTeCuDL, .
Military Lands & “antt,
‘Mipistry of Befence, L
New Delhi, - S

Subjectie ESTABLISHMLNT FDF‘hﬁLITAEY LANDS & CANTTS
© SERVICE OFFICER ,

ki

Sir, = . . ' .

I am directed to convey the sanction of the
President to the creation/discontinuance/adjust-
ment of the undsrmentioned posts in the Military
Lands and Cantts Services with effect from
1.9.1969, as a result of thes work study of
Military Estates Circles Officers carried out by
the staff Inspection Unit:-

(a) Posts created on a permanent basis:

1. Military Estates Officer (Class I) 9
2, Asstt, Military Estatzs Officers .
(Technlc 1 Class II) 11
3., Asstt, Military Lstateg Officars
Nor- T“Chﬂqul(C lass II) 6,1

(Ulde Annexure A-6 to the rejoinder
affidavit in Uh-?aOZ/B?, p.130)0f the
paper-book),

Order dated 22.12,1870

.an

The Director,
"Military Lands and Cantonments,
New Delhi,

Q. —
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Subjects~ ACOUISITION OF REQUISITIONED/HIRED
LANBS £STABLISHMENT FOR

I am directed to convey sanction of the
President to the creation of the undermenticned
temporery posts in the ML&C Service for a period

of tyo years for prgecessing 7ogk connectad with
acquisition of reqguisitionéd/hired lands:-

Spzcial Military Estates Officer - 12

Asslstant Military btstates Officers
(Technical) - 12"

(Vide Annexure -8 to the rejoinder affidavit.
in 0A-1502/87, p.133 of the paper-bock).

37, The guestion arises whether the appointments of the

-

applicants were made to duty posts in the Military Lands and

Cantonments Service or to temporary ex-cadre posts, The

contention of the respondents is that they have not been
: are @~
appointed to duty posts and that they/cdntinuing on ad hge

D ey

basis pending regular sppointment. The regular appointment

-has been held uUp: - on account of pendency of various ccocurt
cases,
38/,.. - The Supreme Court has frouwned upon the practice of

keeping fthe ﬁosts tempdrqry for long -periods and that in
such casaes the officiating service in a post should be
trsated as service on a regular basis.,

39,  In Baleshuar Dass & Others Us, State of U.P. & Ors.,
1980 (4) S.C.C. 226 at 237-238, the Supreme Court has
observad as followst-

",...Ue must emphasise that while temporary and
permanent posts have great relevancy in regard to
the cereer of government servants, keeping posts
temporary for long, sometimes by annual renewals
for ssveral years, and denying the claims of the
incumbents on the score that their posts are
temporary mak=2s no s2nse and strikes us as
arbitrary, sspscially when both temporary and
permanent appointees are functicnally identified,
EF, in the normal course, a post is temporary in
the real sense and the appolntee knouws that his
tenure cannot axceed the osost in longevity, there
cannot be anything unfair or capricious in clothing
him with no rights, Not so, if the post is, for
certein departmental or like purposes, declared
temporary, but it is within the ken of both the

T
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government and the appointee that the temporary
posts are virtually long-lived, It is irrational

to reject the gclaim of the 'temporary' appointee

on the nominal score of the terminology of the

post. Ye must also express emphatically that the
principle which has received the sanction of this
Court's DquOUnCEanuS is that officiating service
in a post is for all przctical purposes of seniority
as good a&s service on a regular basis,®

40, In Shri G.P. Single and A4nother Vs, Union of India &
Gthers, 1984 S.C.C. (L&5), 657 at 674, the Supreme Court has

observed as follousi-

eesoslPTOMOtees who were appointed under Rule 16
have been officiating continuocusly, uwithout a
break, as Additional District and Sessions Judges
for a long number of years It is both unrealistic
and unjust to treat them‘as aliens to the Service
merely because the authorities did not wake up to
the necessity of converting the temporary posts
into permanant ones, even after some of the
premotees had worked in those posts from five to
twelve years,"

i

X XXX (XXX LORXXX HKXXX
", .,..The foct. that temporary posts created in the
Service und-r Rule 16(1) had to be continued for
years on end shows that the work assigned to the
holders of those pocsts was, at least at some latsr
stu e, no longer of @ temporary nature, HAnd vet,
instzud cof conve ‘;;nq the temporary-posts into
permanent ongs, the authorities slurred over the
matter snd imperilled, though unwlttvnqlv the
‘reasonzble expecu%tlons cf the promotess,’
3

. & Otherso-
aq, In Shri Pran Krishna Goswami/ls, State of West
Bengal and Others, 1985, Suppl. 5.C.C. 221 at 238, the

Supreme Court held that a person who is officiating in

temporary posts in a cadre, will’not constitute a different
cadre, In that case, it was ohserved as follousi-

M eees It was suggested that the officiating
Sub=Inspectors of Police who had been
promoted from the rank of Assi stant Sub-
Inspectors uere appointed to posts cutside
the cadre as in Katyani Dayal case and it
was this argument that found favour with
the High Court. There is no basis whatso-
ever for the supposition that there was any
new cddre ol any new class of posts created
by the Gaovernment, knoun as officiating
Sub—Inspﬂctor of Police, The officiating
Sub-Inspectors of Police were obviously
appointed to oFFiciate in permanent or
‘temporary vacancizs in the existing subordi-
nate ranks of the Calcutta Police, governed

OW
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by the same fules and Regulations 2s other
Sub~Inspectors of Police, drawing the same
pay and discharging the same duties, There
was and there could never be any guastion
of Ufficiating Sub-Inspectors constit uting
@ different cudLe, class or category hy
themselves, ™

42 In Narender Chadha & Uthers vs., Union of Indiz and
Othars, N, 7. 4., 1966 5.C. 49 3t 57, the Supreme Court

observed that by wvirtue of long officiation , offic

@

rs
would develop a right te hold the pests in question, The
following obssrvations contained in the judgement zre
relevanti-

ioners were not
al procedure

Yy (ii) but the
been .working in
posts included in Grade IY from the date on
which they were eppointed to these posts,

The appointments are made in the name of the
President by the compnstent authority, They
have been continuously holding these posts,
They are being paid all along the salary and
allouances pgyablP to incumbents of such posts,
ThD/ have notc been asked to go back to the
posts from which they were promoted at any

time since the dates of their ’Dpointmsn*

The orders of promotion issued in cases shouw
that they are promoted in the direct line of
their promotion. It is expressly admitted
that the petitioners have been allowed to hold
posts included in Grade IV of the aforesaid
services, though on an ad hoc basis. (See para,
21 of the counter-affidavit filsd by Shri P.G,
Lele, Dpouty Secretary, Department of Personnel
and fdministrative Reforms, It is, therefore
idle to conbend that the petitioners are not
holding the posts in SGrade IV of the tuwo
Services in quastion, It is significant that
neithar the Government has issued order of
reversion to their former posts nor has anybody
so far quovtimne% the riqaht of the petitioners
to continue in the posts which they are nou
holding, It would be unjust to hold at this
distance of time that on the facts and in the
circumstances of this case the petitioners are
not holding the posts in Grade IV,®

s.ses Lt is ye bthat the peti
promoted by follouing the act
prescribed under rule 8{(1) {(a
fact remaing that they have b

r

43, A.. cedre may consist of permanent posts as well
as temporary posts added to the cadre from time to time,
according to the exigencies of the Service (vide G.K.

Dudani and Others Vs, S.0. Sherma & Others, 1986 Suppl,
g
090022009



(
(VD

- 22 .

S.C.C, 239 at 252), In the instant case, thé applicants
were heglding Group "A' posts since 1978 continuously and
uninterruptedlyland we. are of the opinion that they must
be deemed to be holaing these posts regulariy agaiﬁst
regular vacancies, #As has been stated above, the posts
of AME0s were sanctioned in the Military Lands & Cantone
ments Service, The applicants have also cited some
instences of promotion of AMEOQ {Technical) to the post
of Spescial Military Estate Officers in-ﬂﬁril, 1971 along
with otﬁer officers of the Military Lands & éantonments
Service {vide the list of officers of the Military Lands
& Cantonments Service corrected upto 6,9.197% at Annex, III
to the rejoinder Filed in 0A~-837/87).,
44, We are of\the opinion that the 1951 Rules apnly to
anplicants, Rule 11 of the 1951 Rules prouiﬂes that the
seniority in each grade is to be reckoned on the basis of
service in the grade/equiwvalent grade, Rule 11 reads as
follows:=-
"Seniority in each grade, whether in Sroup 'A?
ar Group '8%,,,..shall, as a general rule, be
determined on the basis of the length of
service inm the grade concerned as yell as
service in an equivalent grade,”
The 1951 and 1985 Rules aliocate guota to the Cantonment
Exgcutiue Ufficers and A.MJE.0s, in the proportion of
1 ¢ f. The grievance of the applicants is that the
quotas for AMEDs have not besn filled up by timely
promotions, - Thé stand of respondent No,1 is that the
promotions of AMEOs have been held up due to the pendency
of court cidses, They have, however, stated that this
will be taken up now (3593 para,? of the counter-affidavit
filed in 03-1502/87). WYhile respondent No.1 has published
a combined seniority list upté 1983, no seniority list of
1985 has been published, | ‘
. Oer
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43, Respondent No,1 has stated in the counter-affidavit
in 0A-.B37/87 that the question of granting retrospective
seniority with effect from the date of availability of
vacancy falling in the respective quotas, is under
consideration of the Government, #s and when such a
decision is taken, the applicants, among others, will 2lso
be considered for the grant of retrospective seniority
from the due déte. They have also s%ated that the
applicants are nct eligible for ceonsideration for promotion
to Junior Administretive Grade until their appointment in
junior scale and senicr scale of Group 'A' is regularised
and they render the reguisite years of service in senior
scale on r=agular haéis "or alternatively, the rulss are
relaxed to grant them retrospective seniority from the
date of availability of clear vacancy falling to their
quota™ (vide para. 6.28 and 6,30 of the counter-affidavit
of respondent No,1 in 0A-83B8/67). Rule 12 of the 1985
Rules empowers the Government to relax the rules uwith
respect to any class or cetegory of persons if it is of
the opinion that it is necessary or expedient so to do.
In view of the Féct that the applicents have officiated
in juniof time-scale and senior time-~scale posts for a
number of years continuously and uninterruntedly, ue
are of the viey that they must be deemed to be helding
these posts on a }egular bzsis and that; in the circume
'stances, the recruitment rules in this regard must he
deemed to have been relaxéd.
46, In the light of the aforssaid observations, it
would be in the interest of justice to direct the
p

raspondents to prepare fresh seniority lists on the
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basis of length of service in each of the relevant

gradzs of the Service, Review DPCs will have to be

. convened afresh to consider the suitability of the

officers, including the applicants, for promotion to

the various grades, If, 2s a result of such promotions,
some pérsons who have already been promoted, are likely

to be aduersely affected, they should not be reverted

and they should be accommodated by creating super-numerary

posts,

(47T, Ue,. therefore, order and direct as follows:i~

(a) Respondent No,1 should prepare fresh seniority
lists treating AMEOs also as members of the
Service from the date of their respective
appointment, Such appointments must be deemed
to be in relaxation of the relevant recruitmeant
rules,

(b) Review DPCs should be held afresh as of various
;aarg in which vacanciss in the higher posts
in Group 'A* Rad arisén and regular appointments
should be made on the basis of the recommenda-
tions of the Reviey DPCs,

{(c) In case the applicants are duly recommended by
ihe Review D.P.Cs for promotion, they will be
entitled to consequential benefits,'including
arrears of pay and allowances admissible under
ﬁﬁe iules,

(d) If in the process of such review and promotions
held on the basis of such revisw, persons uwho
have already been promoted are likely to be

adversely affected, they shguld be accommodated

by creating adeguate number of super-numerary

poste, G&L///
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(2) The respondents should comply with the above
directions within a period of six months
from the date of communication of this order,

(f) In the circumstances of the case, thers will
be no order as to costs,
{g) A copy of this judgement may be placed on

the case files of 0A-838/87 and 0A-1502/87,

SN o
ax bCr[L@g,' Pona=E—
(S.P. Mukerji) {P.K. Kartha)

Vice-Chairman{Admn, ) : Vice=Chairman(Judl,) °



