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Regn. No, O.A. 835/87,

Shri Karam Chand soe \ Applicant

. Vs, .
Union of India & Ors. ... Respoddents,
CORAM:

Hon'ble Mr, Justica J.D. Jain, Vice=Chairmman.

Hon'ble Mr, Birbal Nath, Administrative Member,

Applicant present in person,

For the respondents: - Shri P.H, Ramchandani,
Senior Standing Counsel,

, JUDGMENT
(delivered by Hon'ble Mr, Birbal Nath, 2aM)

Office Memorandum No, 29/18/79(MM) (i)

dated 1€t October, 1980, issued by the Governéent of India,

Ministry of Home Affairs, Department of Personnel & A.R.
provides for the upgradation of the posts of Deputy
Secr=tary to the level of Director iﬁ case of officers

who are due to retire, The sald O.M, reads as under: -

"Subject: Upgradation of the post of Deputy Secretary
to the level of Director in the Central Secretariat
appointment of Central Secretariat Service officers
approved for appointment to the level of Director.

® & &0

Reference is invited to this Department's 0.M. of
even number dated the 21st October, 1980 on the subject
noted above, conveylng decision of the Appointments Committee
of the Cabinet that in the case of officers of the C.S5.5. who
se names figures in a suitability list, for promotion to tha
posts of Director, may be appointed as Directors by upgrading
the posts of Deputy Secretary held by them on personal basis
provided such officers are due to retlre on or before the
3lst December, 1980,

2, In partial modification of the orders contained
in the O.M, referred to above, it has bean decided, with
thé approval of the Appointments Committee of the Cabinet,
that the posts of Deputy Secretary held by the CSS officers,
whose names figure in the ‘'suitsbility list' of Director,
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. Though the applicant sent a reminder also: UPQC was {4

issued from time to time, andwho are retlrlng within
one year,may be upgraded-to the level of Director as
personal to them,

3. It is requested that proposals for appOLntnent
of CSS Officers as Director to the posts duly upgraded in
consultation with the Associated Finance, in the light of
the above decision, may be sent to the Establishment
Offlcer for further ne cessary action,

4. " The orders will come into force with immediate
effect,
RXX XXX XXX xxx"
2. The applicaent, Shri Karam Chand, who was

working as Under Secretary in the Union Public Service
Commission has filed O.A. No. 835/87 on 15th June, 1987
in the Tribunal under Section 19 of the Administrative
Tribunals Act, 1985, praying that since he was due to retire,

his post should also be upgraded in the manner as providéd

in the 0,M, dated 1lst October, 1980, reproduced above,

3. The other relevant facts leading to the
applicant may be noted as follows. The applicant is

a member of the Central Secretariat Service. On 28+th
January, 1987, the Department of Personnel and Training
issued a Select List of 37 CSS Grade T officers (Under
Secretaries) considered fit to be promoted to the posts of
Deputy Secretary, The applicant ranks 35 in the said
Select List, Since he could not be promoted to the

éost of Deputy Secretary, he submitted a representation

on 1€.2.1987 to the Department of Personnel and Training

. for gétting upgradation of the post of Under Secretary in

the UPSC which he was holding to the level of Deputy
Secretary on the analogy of the principle enunciated in
the 0.M, of l1lst October, 1980 reproduced above.

VAR }/&5 Ak

LWY
by tha respondents .

replied/%hat the matter relat¢ng to upgradatlon of the
post on personal basis in respect of the CSS Selectlon
Grade Select List officers was under examination and the
case of the applicant shall be decided in accordance with
the decision to be taken by the Government on that issue,

Ultimately, the Government decided not to provide such
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upgradation, Hence, the grievance ofthe applicant,

"It may be noted here that the'applicant has since retired

from service in the grade of Under Secretary on 30.11,1987,

4, Before we deal with the contentions raised
by the applicant, a few releVant facts relating to the
C.5.5. may be noted, The Central Secretariat Service
was constituted out of the Imperial Secretariat Service

of the pre-indepeﬁden;e days. Prior to lst October, 1962,
tﬁere were no statutory rules to regulate the appoinéments
in the Central Secretariat., The Central Secretariat

Service Rules were notified in 1962. It is the stand of the

respondents that the posts of Under Secretaries and equivalent

and Deputy Secretaries in Central Secretariat are not
reserved to any particular service, The posts of the level
of Deputy Secretaries are filled from amongst the Selection
Grade officers of the C.S.S. as also from the officers
belogning to other Services under the Central Staffing

Scheme., This matter was dso examined by the Delhi High

Court in the case of M.L, Sharma & Ors. Vs. Union of India

& Ors. (C.W.P. No. 242/83) wherein the respondents had taken

the position that the posts of Under Secretary and above in

‘the Central Secretariat were not created in any particular

sérvice and are not the exclusive prezerve of any particular
service and these posts can be filled up by drawing officers
from various services like All India Services,Group 'A’
Services and Central Secratariat Service etc., In the
instant case also, it is the stand of the respondents

that after computing likely number of vacancies in

addition to officers who becoma available for promotion

to the posts of Deputy Secretary, tﬁere is.a liét of All
India Services who are retained on offer for Central
depﬁtation for the posts of Deputy:%ecretarics; According

to them, a lérge number of pesople are kept on offer Lists,



4. Against the above background, wa may now examine
the contentions of the applicant and specific stand of the
respondents., The first contention of the aprlicant is
that his name was brought on the Select List of 37 CSS Grade I
offiﬁgrs, the respondents had identified an egual number of
vacancies in th§ CSS Selection Grade i.e, Deputy Secretaries
and he shoﬁld'héve beean given promotion against one of the
identified posts. Herver, fhe respondents have contested
this claim of the applicant on the ground that when they
draw up a select list, there is no identification ofthe posts
of Deputy Secretaries and no particular post of Deputy
Secretary is identified with any particularService,
They take into account not only the Central Secretariat
Service officers but also officers from other Central
Services as well as the All India Services, According to
them, the inclusion of the name of an officer in the Select

|
List for appointment at the level of Deputy Secretary does not
necessarily lead to his actual appointment to that post because
his name is offered to various Ministries and his selection
depends on his suitability being judged for.that particular

ost. The name of the applicant being on the Select List,

‘hig name was:sent to various Ministzesbut they did not accept

him, We are persuaded by the plea of the respondents

that when tbey have a large number of officers of various
Services on theuaitimglist for the posts of Deputy Secretary,
such a sitﬁation does arise, Prom the coﬁnter, it sppears
that the applicant's name had been recommended by the
respondents for appointment as Deputy Secretary but he was not.

accepted by the user Ministries/Deparﬁments.

5. The next contention of the applicant is that

he has been discriminated by the regpondents because in the
case of Shri C.P. Sabharwal, C.S.S. (Grade I) Select List, 1983
in the Ministry of Irriegation, the post held by him was

upgr-ded as a measure personal to him as he was retiring within
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two months, This order of promotion was issued by

the Department of Personnel & Training vide their
order No. 29/5/84-EO (MM) dated 1.4.1985. In reply,
the respondents maintained that the case of Shri

C.P. Sabharwal was not on all fours with that of the-
applicant and the two casesware not comparable, Shri
Sabharﬁal was holding the post of Section Officer which

s

was upgraded to the level of Under Secretary as a

:measure personal to him, whersas the applicant was

holding the post of Under Secretary and wantejto be
promoted to the grade of Deputy Secretary, whichwas on a
different lavel, They further maintained that the
duties and responsibilities between the posts of

Deputy Secretary and Under Secretary dre enormously

different. Since the post of Deputy Secretary is much

, more importadt rost dealing with very important policy

matters, the upgradation t6 this postwoiuld be deterimental
to the working of the Secretariat, just to provide
promotion to an officef° Upgfadation of the post held
by an officer on the eve of his retirement would lead to
numerous demands which would undermine the efficiency

of the Central Secretariat itself. The learned Sr.
Standing Counsel for the resp-nderts stated at thel

bar that 12 officers of the rank of Under Secretaries
could not be absorbed from the Select List of 37 officsrs.
In case upgradation is to be»given to the applicant, they
would have to contend with the claim of the othHers,

It was further argued by him thap 11 of those who could
not be absorbed to the posts of Députy Secretary were
senior to the applicant and one of them has alreadyxfetired.
If the post of the applicant was to be upgraded over the
head of his seniors, it will. create problems, He further
referred to various applications filed by several officerg

of the Central Secretariat Service in the Tribunal itself

absut their mon-promotion which are pending, According to
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him, ignoring'the seniors to upgrade the post of the
applicant would be lecally impermissiﬁle. He went on to
argue that the mere fact that his name was brought on the
Select List did not imply automatic promotion, The
vacancies aré not relatable to any particular post énd
since the ultimate selection is left to the Ministry
concerned, every one on the Select Lis£ cannot be

promoted.

Thé applicant who argued his case in
person sought to repel these arguments by contending
that if the post of a Section Officer could be upgréded,
the refusal to upgrade the post of Under Secretary is
violative of his rights under Articles 14 and 16 of the
Constitution. The applicant relied in this regérd

on the judgment of the Tribunal in the case of

Dr. (Mrs;) Vimla Mehta and Shri A,K. Sur Vs, Union ofIndia

g_ggg}, wherein the court relying on the judgment of the
Supreme Court in the case of D.S. Nakara and others v,
Union of India, (1983 (1) SIJ 131) had allowed the
épplication holdingthat the cut-off date was fixed without
rational basis. Evidently, the ratio ofthis judgment will
not apply to the case of the applicant because his claim
is nof based on any cut off date but on the general

principle whether denial of upgradation of the post held by

.the applicant whereas similar upgradation has been

allowed in the case of the Section Officer and Deputy
Secretaries to the posts of Director constitutes arbitrariness
leading to discrimination., The claim of the

applicant that there has been discrimination under
Articles 14 and 16 of the Constitution was resisted by -
the learned Sr, Standing Counsel for the respondents on the
ground that the doctrine of equality applies among equals,
He further argued that one swallow does not make?éummer

and the case of Shri Sabharwal cannot act as a precedent

for cas=s to follow. ° It has to be noted here that none of

1 ATPD 102 (1) ~AMm GAA
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the posts of Under Secretary has been upgraded by the
respondents because of the impending retirement of

incumbents.

6. The next contention offthe éﬁplicant is

that upgradation of the post of Deputy Secretary has

been -allowed to the post of Director by virtue of

O.M, dated lst October, 1980 reproduced above, On

behalf of the respondents, it was argued that the -

post of Director is not covered by the C,S5.S., Rules,

1962, In this behalf, the Secretarvy, Mihistry of
Personnel has filed an affidavit averring that the

post of Director is not a promotional avenue though

the CSS officers whd have put in five years of service

as Deputy Secretary are assessed by a Screening

Committee to determine their suiﬁability for holding
Director=level post and those who arelfound suitable

von the basis of their service racords are included

in the Diréctorls sultability list., It was further averred
regarding: . the duties and - reg-ponsibilities
discharged by Deputv Secretaries and Directors, that the
posts at the level of Deputy Secretary or Directors are
middle level posts in the established hierarchy in the
.Central Government, The post of an Under Secretary is an
operational post whera the officer concerned has dutles and
functions relating specifically to processing of relevant
material so as to facilitate decision making at the
requisite level, In the middle level posts, in

addition to facilitation of decision making, wider
supervisory duties are also added. The posts of

é:/gepﬁty Secretary and Director are inter-changeable in

certain cases. The post of Director c¢an also be
operated at Deputy Secretzry level in special circumstances
_when the Ministries/Departments feel that the officer
seiected is not senior eough to be Director but otherwise

is most suited to discharge the duties of the
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post, In the case of C,S5.S,, howaver, such intsr-

changeability is not possible, The CSS officers

- included in the Director's suitability list are

. appointed against clear vacancies of Director

except in the case of personal upgradation for

officers who are retiring within one year,

7. In view of the averments made on behalf of the
respondents, it is clear that whereas the post of
Director is not a promotional avenue for CSS officers

and the posts of Depﬁty Secretary and Dirsctor are
inter-changeable and have almost same duties and
functions, the post of'Under Secretary is at a

different level than the level of the Deputy Secretary.
It is clear'that the posté of Under Secretary and

Deputy Secretary are not only on different footing,

but involve different functions, We have only to

see, therafore, whether non-upgradation of the post

of Under Secretary in the case of the applicant constitutes
a discrimination violativa of thé provisions of Articles
14 and 16 of the Constitution. It is true that in the
case of one Section Officer, the post was upgraded to the
levél of Under Secretary and in the case of Deputy
Secretaries, upgradation to tﬁe posts of Director is
allowed by the O.M, of 1lst October, 1980, However, there
has been no upgradation so far of any post of Under
Secretary to the post of Deputy Secreatary. The
doctrine of equality will not apply to the unequals i.e.

thefupgradation of the post of Deputy Secr=tary to that

é;////fdf Director cannot provide basis for upgradation of the

post of Under Secretary to Deputy Secretary suo motu,

If the respondents~Union of India allow the upgradation
of the posts of Deputy Secretary to the posts of Director,
which are inter-changeable, thare is no logic that such
upgradation conferg a similar right upon the Under

Secretaries to seek upgradation of their posts to the
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posts of Deputy Secretary., The respondents have

have explained in detail the mechanism of promotion of
Under Secretaries to the posts of Deputy Secretary.
The applicant's name.was approJed for promotion to

the post of Deputy Secretary but he was not promoted
to that post because of his not having been found

acceptable by the concerned Ministry. If the logic of this

_application is accepted, then the upgradation of the posts

of incumbents due £9 retire will have to extend to each
post, i.e. posts of all categories and levels. Such
upgradations will have to be done on a vast scale and
woﬁld result in unmanageable and chaotic conditions in

the management of promotions, So far as the lone case

" of Shri Sabharwal is concerned, the upgradation of Section

Officer's post to that of Under Secretary annot lead to
laying down general principles of upgradation.ngain, it
is clear from the counter filed on behalf of the respondents
that they had considered the case of the applicant on the
analogy of Shri Sabharwal, but thef could not do so as it

would have caused prejudice to his seniors etc,

In view of the above discussio3§ of facts and!

rules, we find that the application @nnot be accepted .

" as being devoid of merit. The same is accordingly rejected,

with no otd%£/§s to osts.

s

€V/’///;;)Q) (. S ,{4~C§775”” - S
(Birbal Nath), (F.D.Jain), )
ADMINISTRATIVE MEMBER VICE CHATIRMAN

Sept 14,1988,



