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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
NEW DELHI

O.A. No. B27
T.A. No.

198 7

DATE OF DECISION 2. 2.1 98 0

Shri Lilaram G» Bhatia
Petitioner

Applicant in person Advocate for the Petitioner(s)

Versus

Union of India & Others Respondent

Shri P. P. Khurana Advocate for the Respondent(s)

CORAM :

The Hon'ble Mr. S..P® Hukerji, Administrative Member,

T^v'Hon'ble Mr. Ramakrishna Rao, Judicial Member»

1. Whether Reporters oflocal papers may be allowed to see the Judgement ? V-)

2. To be referred to the Reporter or not ?

3. Whether their Lordships wish to see the fair copy ofthe Judgement ? jv-o

t I.AJ
(Ch» Ramakrishna Rao)

Judicial i^ember

:

(S.P, ['lukerji)
Administratii/e (Member



Central A.dministrative Tribunal
Principal Benchs New Delhi

L-

No. OA,-827/87 Date; 2.2,1988

Shri Lilaram G. Bhatia Applicant

Versus

Union of India & Ors, Respondents

For the 'Applicant .... Applicant in person

For the Respondents . o <> . Shri P.P. Khurana, Advocate.

COFvAMs Hon'ble Shri S.P, i^'iukerji* Administrative i'^ember.
Hon'ble Shri Ch. Ramakrishna Rao, Judicial ?lembsr,

(Judgement of the Bench delivered by Shri S.P,
Mukerji, Administrative Member)

The applicant, uho is a retired Deputy Secretary

of the Department of Civil Supplies, has in this applica

tion gf 25.4.1 987, under Section 19 of the Administrative

Tribunals Act, prayed for being given the arrears of pay

and allouances as Deputy Secretary (Rs.1500-2000) for the

period his juniors officiated as Deputy Secretary uhile

he was paid in the scale of Under Secretary (Rs,12G0-1500).

2. The brief facts of the case can be narrated as

follouso Uhile working as an Under Secretary, he uas

deputed on forsign service uith the Government of Kenya

under the Special Commonuealth African Assistance Programme

as Legal Adviser to that Government. His period of

deputation commencing from 17.1.1979 uas originally for

tuo years but uas extended by tuo yearsi and then by one

year till 16,1.1984. On 26.5.1981, he uas included in

the panel for promotion as Deputy Secretary but he uas

not asked to return^to avail of the promotion. On the

expiry of his extended deputation period, he returned

to India in January, 1,984 and after a spell of leave

and joining time, he could join on 27,3.1984, As,

houever, there.'uas Lno post of Deputy Secretary available
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at that timej he uas posted as Under Secretary for

fiue days from 27th to 31st Harchj 1984, then as

Director (Rs^ 1500-1 BOO) betueen 1.4, 1984 and 14,6,1984

and thereafter as Coinmiss ioner of Payments _(Rs. 2000-

2250) betueen 15, 6,1984 and 5, 9. 1984, Even though as

Director and Commissioner he uas holding posts higher

than that of Under Secretary or even as a Deputy

Secretary, he uas paid as an Under Secretary in the

former post and as a Deputy Secretary in the latter post«

Uhen the regular incumbent of the latter post uas to join,

he uas forced to leave the post and he uent on leave on

medical grounds from 6.9, 1 984 to 31 , 1 . 1985. He uas

promoted as a Deputy Secretary on a regular basis for

the first time on 1 . 2,1 985, He had sought voluntary

retirement in Oanuary, 1 985 u.e.f, 31 .3, 1985 and,

accordingly, he retired prematurely u,e.f, 1.4,1965.

On the basis of his various representations and the

admitted fact of his juniors officiating as Deputy

Secretary, at long last and after the applicant had

retired prematurely, the respondents on 28th flay, 1985

(Annexure III to the petition) gave him i^i-e proforma
♦v"

promotion as- Deputy Secretary from 31.7.1982, when his

immediate junior had been so promoted. However, in

fixing his pay during the aforesaid period, in accordance

with the impugned order (Annexure I) dated 31.5.1985, he

uas alloued the arrears of pay u.e.f. 1.2,1985 only. It

is against this order that the applicant has come up

claiming afrears of pay from 31.7,1982 itself,

2, In accordance with the applicant, Ohen Reireturned

from. deputation abroad, in January 1 984, 125 officers

junior to him had already been appointed as Deputy
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Secretary. Euen on 31»12a 1 983, 29 vacancies of Deputy

Secretaries uere filled up. At no stage uas he given

the opportunity to come back to avail of his promotion

given to him uhila he uas on deputation abroad^ Even

when the Government of Kenya uas keen to retain him^ the

respondents did not agree and having recalled him to

India, could ,not give him the promotion due to him. It

is adn itted- by the respondents that he had represented

on 19,12,1981 for getting proforma promotion as Deputy

Secretary uhile on deputation but the same uas not

agreed to by the respondents. The applicant has alleged

that since some of his juniors were interested in getting

promotion as Deputy Secretarys he uas purposely kept out

of proforma p''romotion. According to the respondents, the

question of' giving him proforma promotion uas rejected

by the Department of Personnel on the ground that he uas

deputed to hold regularly constituted ex-cadre post and

under Government of India's decision No.B belou F,Re32j

the benefit oT Next 'Belou Rule' uasnot admissible in such

a casBo According to the aforesaid decision? he uas

entitled to get his pay on his regular appointment as

Deputy Secretary fixed by taking into account his notional

promotion as Deputy Secretary from the date his junior uas

appointed# but he uas not entitled to g.et arrears of pay^

3, Ue have heard the arguments of the applicant and

the learned counsel for the respondents and gone through

the documents carefully. There is no dispute about the

facts and the respondents have themselves alloued proforma

promotion to the applicant u.e.f, 31,7,1982 but without

arrears of pay. In this respect? the proforma promotion

uas given by the respondents under F.R.il3 read uith F,R.30.
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In accordance with the Government of India's decision

No.2 belou F,R,113.in Suamy's Compilation, such "proforma

promotion given to GovernnB nt servants deputed on foreign

service should in future be regulated in the same manner

as in the case of deputation under the Government outside

the regular line of service referred to above," The

respondents' case is that under decision No.5 belou *

F.R,30 "Uhsn a Government servant is u it h proper sanction

deputed for duty out of India to hold a regularly consti

tuted permanent or quasi-permanent post» other than a post

borne on the cadre of the service to uhich he belongs, his

pay shall be regulated by the orders of the Central

Cover niTE nt. " In accordance uith.the decision taken by

the Governmsnt, "the benefits under the Mext Belou Rule

^as not admissible to Government servants deputed to hold

regularly constituted ex-cadre posts abroad. In such

cases, houeverg on the reversion of the officer to the

post uhether in or out of India in the parent cadre, uhich

he uould have held but for deputation to an ex-cadre post
•v

abroad, that portion of the period of deputation during

uhich the conditions precedent to the grant of benefit

under the "Next Belou Rule" are satisfied, shall be taken

into account in fixing the pay of the Government servant

5" -ttU-vJ i-.T SLjJo,r«v4J s. Cc.vr^j> R fhj't,]'! J ^

4, It uill thus be seen that the respondents have -

based their case entirely on the plea that since the

applicant uas holding "a regularly constituted 'ex-cadre

post' abroad, he is not entitled to get the arrears of

higher pay underthe benefit of Next Belou Rule, but he

uill get his pay fixed by counting the period of notional
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promotion for the purpose of incrementsin the higher scale

of Deputy Secretary uhen he uas'so promoted on 1.2,1985.

Houeuepp in the counter-af f id-:iv/it, in reply to para,6,4

of the application^ the respondents have specifically

admitted as follousJ-

"It. is not disputed that the post of Legal

Ad,viser held by the applicant in Kenya uas not

a regularly constituted ex-cadre post abroad"

The aforesaid admission puts'S seal on the applicant's

claim. The post being not a regularly constituted ex-

cadre one, the aforesaid decision number 2" helqu F,R,113

and decision No,5 belou P.R.SQj do not apply. The follouing

extracts from Government of India's decision No.2 belou

F.R, 30 enunciates the principle of the benefit of Next

Belou Rule:-

"2, The uorking rule subjoined to this paragraph
may be taken to sx/press the convention uhich is
commonly knoun as the 'next belou rule' as originally
approved, and its provisos, the modifications made
from time to time. . The intention underlying the
"rule" is that an officer out of his regular line
should not suffer by forfeiting the officiating
promotion uhich he uould otheruise have received
had he remained in the original line. The so-
called "rule" isnpt a rule of any independent
application. It sets out only the guiding
principles for application in any case in uhich
it is proposed to regulate officiating pay by '
special orders under the second proviso to F,R,
30(l). The conditions precedent to the applica».
tion of the 'next,belou rule' musts therefore,
be fulfilled in each individual case before
action may be ta en under this proviso. It also
follous that the benefit of officiating promotion
is to be given only in respect cf the period or
periods during uhich the conditions of the 'next
belou rule' are satisfied,

"Rule - Uhen an officer in a pest (whether
within the cadre of his service or not) is for
any reason prevented from officiating in his
turn in a post on higher scale or grade borne
on the cadre of the service to uhich he belongs
he may be authorised by special order of the
appropriate authority pro forma officiating
promotion into such scale or grade and thereupon
be granted the pay of that scale or grade if that
be more advantageous to hiirij on each occasion on
uhich the officer immediately junior to him in

a • • 6 ;
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the cadre of his service (or if that officer has
been passed over by reason of inefficiency or
unsu itability or because he is an leave or
serving outside the ordinary line or forgoes
officiating promotion of bis own volition to
that scale or grade then the officer next
junior'to him not so passed over) draws offi
ciating pay in that scale or grade,"

It is clear that untrajufjelled by the restrictive decisions
K-- •

referred to above, the benefit of Next Belou Rule squarely

covers the case of the applicant. He uouldj thus, be

entitled to the pay of his junior as Deputy Secretary

right from 31,791982 till the date of his retirement on

31,3,1985. The follouing facts add further strength to

the applicant's case:-

(a) He uas sent to Kenya in public interest.

In the course of arguments^ the applicant

indicated that the post of Legal Adviser

held by him in Kenya had been held by

officers of the level of Joint Secretary.

In any case^ since he uas given tuo extansionsj

it is evident that he gave a good'account of

himself abroad,

(b ) He uas not given any option or opportunity to

opt for returning to India to hold the higher

post of Deputy Secretary uhen he uas empanelled

for that post,

(c) A large number of officers junior to him had

admittedly been promoted -as Deputy Secretary

before^on the eve of his return to India and
Iv-

even after .that,

(d) Even after return from abroad, he uas appointed

to the postf of Commissioner of Payments

(Rs, 2y000-2250), higher than that of a Deputy

Secretary (Rs, 1500-2000) though s/t pay louer

than that of his juniors who uere officiating

as Deputy Secretary,
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5. In the conspectus of facts and circumstances^ ue

allow the'application and set aside para,3 of the impugned

order No, P-10 29/71-E stt« I, dated. 31st flay, 1 985 (Annexure I

to the petition) and the notification, dated 28th Hay, 1985

(Annexure HI to the petition) insofar as it refers to

F.R, 113 and direct that the applicant should be given

arrears of pay and allouances, including foreign allowances

for the relevant period, as if he had actually been promoted

as Deputy Secretary u.e.f, 31,7,1982, The arrears of pay

and allouances should be calculated the date of his
irv

retirement on 31,3,1985 and his pension and other retire

ment benefits should be revised on that basis. The payment

of arrears of pay, allouances and pension i^nd other

retirement benefits and issue of revised sanction of pension

should be effected uithin a period of three months from the

date of communication of this order. There uill be no

order as to costs.

(Ch. Ramakrishna Rao)
3udicial Member

(S,P, Mukerji)
.Administrative Rember


