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The applicant, who vvas working as Junior

Intelligence Of f icer Grade-I (M/T) and has since retired

from service on superannuation, has filed this application

under'Section 19 of the Administrative Tribunals Act, 1985,

against Memorandum dated 31,10.1985 (Annexure A-9) , by

which the period of suspension / dismissal from 16.5.1978

to 15.3.1985 has not been treated as the period spent on

duty and he has been allowed for this period an amount'

equal to leav® salary which he would have drawn had he beet

on half average pay leave. He has piayed;

(i) that the above impugned order as well as

subsequent order to the same effect be quashed;

(ii) that the entire period fronrl6.5.1978 to 15.3.198^

be directed to be treated as period-spent on duty,

entitling him under F.P.. 54A(3) to payment of

full wages for the said period and to other

benefits, including aH due promotion.; and

(iii) that he be given full retirement benefits on the

basis of the aforesaid prayers and reliefs, with

due interest, within a reasonable period,

f



2. .relevant facts, in brief, ere that the ^pplie cat

was placed under suspension under sub-.ri!:!le (1) of i-./ule

-0 of -t'na Central CJivil Services (C lass if ic at ion ^ Contrcl

'3nd Appeal) r.ules, 1965, on the ground that .a case agains

him in respect of a criminal offeree was under investi

gation, The criminal case was under Sectiovis 279/304-a/

201/202/466 IPG as well as ^under certain Sections of

the Jv'.otor Vehicles Act. The Aietropolitan f/.ag istr ate ,

Kavj Delhi, vide his orders dated 29.9.1982 found the

applicant guilty under Section 466 I.P.C, and under

SecLj-Oo 89/i-.j-oA or the f.iotox" Vehicles Act and sentenced

him to undergo rL,I. for two years under Section 466 IFC

anc3 R.I. for one month under Section 89 read with

Section 118-A of the Motor Vehicles Act and also

senteo^ed him to pay a-fine of ..s,1,000/- under Section

466 and o fme of Rs.300/-. under Section IIB^A I.p.C.

Ihe applicant was acquitted by the Metropolitan iMagistrati

on other charges. He went in appeal against this order.

The Additional Sessions Judge, NewTelhi, vide his order
(Annexure A~3)

dated lo .3,1985/allovv'od the appeal and conviction under

Section 466 I .P .0 . and under Sect ion ,118-A of J.'.otor

Vehicles Act was set aside and the applicant was acquittec
In the meantime, vide Order dated 14.10.1982 issued by

the Intelligence Bureau (f-Unistry of Home Affairs),

Government of India (Annexure A-2) , on the basis of

conviction of the applicanrt by the iMetropolitan fwagistrate
he was dismissed from service with effect from 29th

September, 1982. On acquittal by the appellate court,
aS aforesaid, uhe order of dismissal from service

set aside and the applicant was reinstated as Junior \

int.r 1.ige nee Officer Grade~I (/vT) in service with affact
from 10,3.1985, vide orders dated 19.6.1985 (;\nnexui-e

.V4} . He retired on reaching the age of supera-nuat Lcn
with effect from 31.7.1985.

3' Vide Memorandum datod 30.7.1985 (/nnaxure .-,„6) ,



a notice was issued to the applicant under F.R. 54™A(2)

to shov./ cause as to vvhy the period ol suspension /

dismissal be treated as having not been spent on duty

and as to why he should not be paid an amount equal to

the leave salary which he would have drawn had be been

on half average pay leave for the above period. The

applicant submitted his reply within the permitted time

(Annexure A-7) challenging the proposed action in the

Memorandum dated 30.7.1985. He sent a reminder on

10.10.35 (Annexure .A~8) . Hov.ever, vide jViemorandum dated

31.10.1985 (Annexure <a~9) , he was informed that after

considering his representation^ it had been decided to

pay him an amount equal to leave salary which he would '

have dravvn had he been on half average pay leave for the

period of suspension / dismissal upto the period of

his reinstatement in service. He was also informed that

it had been decided not to treat the period of his

suspension / dismissal as"the period spent on duty". He

gave a representation on 5.11.1985, which was rejected

vide Atemorandum dated 3.12.1985 (Annexure A--12) , on the

ground that the period of suspension / dismissal could

not be treated as period spent on duty and, as such, he

could not be paio full pay and allov'^ance for the said

period. He then filed an appeal (Annexure A^13) on -

19.12.85j which was rejected vide Memorandum dated

29.5.1986 (Annexure .-,-14), wherein, for the first time,

it was stated that the acquittal of the applicant by the

appellate court was-on technical grounds and not on merit?

The respondents have contested this O.A. V/e

have perused the material on record and have also heard

the learned counsel for the parties.

5• The main question which falls for determination

in this case is whether the case of the applicant iq
• •
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covered by the provisions of sub-rule (2) of F.i-.. 54^a

or by the provisions of sub-rule (3) of F.R. 54-a.

F.R. 54~A(2) (i) reads as follows: -

"(2)(i) '.Vhere tha dismissal, removal or compulsory
retirement of a Government servant is set
aside by the court solely on the ground of
n0n-c omp 1i a nc e with the requirerr;e nt s of
clause (1) or clause (2) of Article 3il
of the Constitution, and vvhere he is not

eAonerat::;d on meritsj the uover niTss nt servant

shall, subject to the provisions of sub-
rule (7) of Rule 54j be paid such amount
(not beinj the whole) of the pay and
allov/ances to which he would have been
entitled had he not-been dismissed, retroved
or corrpulsorily retired, or suspended prior
to such dismissal, removal or compulsory
retirement, as the case may be, as the
competent authority may determine, after
giving notice to the Government servant
of tne quantum proposed and after consider--
ing Lhe repx ese ntat ion, if any, submitted
by him, in that connection within such perioc
v/n ich in no case shall exceed sixty
from the date on which the notice has been
served as may be specified in the notice:^

. 54"A(3} is also reproduced be lev/: ~

'•(3) If the dismissal, rem:0val or compulsory
retirem,ent of a Government servant is set

aside by the court on the merits of the
Case, the period intervening between the

oale or dism.issalj, removal or compulsorv
retirement including the period of suspensio--
pre ceo. ing such dismissal, removal or

compulsory retirement, as the case may be,
and the date of reinstatement shall be trcate
as duty fcr,all purposes anci he shall be

pa io t n0 f 11 pay and all oi-va nc es r or t e
period, to which he would have '••nen entitJp'd

had he not been dis'^issed, lem.ov'ed, or

c ompuls ..r i ly •ret ired • or suspended prior to

such disrfisseij removal or compulsory
retirement, as the case may be. "
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6. The casG of the appIic.-^ot is th-3t ho was plf-csd

under suspension becauss of tho criminal Crise. reqisterad

against h irn and ho v.'as dismissed from service on his

conviction by the Metropolitan I.'.ag istrate in that case.

He i-"'as roinstated in service on his acquittal in appoal.

These toots show that the basis of action against him

rested entirely on the criminal case. Further, he has

been acquitted in tho criminal case entirely on merits,

as is clear from para 7 of the judgement in appeal;

•'From whichever angle I amy consider the

matter before me, I find it difficult to

maintain the conviction.''

It is further stated that Article 311 never came into

the picture and, as such, F .Fi.. 54~A(2) cannot and does not

apply to the facts of f-'is case. It is also stated that

the impugned order is a non-speaking order inasmuch as

it does not deal with the points raised by h irr. in his

repr cse nt at ion and also it has not given any reasons for

arriving at the conclusions which are indicated in the

imipugned order.

7' The case of 'the responoe nts ' is that the judgement

of the a.^i^ellate court in the crimincal case wherein the

applicant was acquitted of his conviction under some

charges, does not hold the applicant as innocent and that

the applicant was acquitted owing merely to certain flaws

in the , pre secut ion case, such as the number of the vehicle

j-'nvolved in the accident was wrongly mentioned, the entry

in the Log Book had been signed in good faith without

checking its correctness, and the disciplinary authority

felt that nis acquittal by the ellate court was not

on merits. It has further been stated that departmental

proceedincfs for imposition of m.aj or penalty were initiated

against the applicant under Itule 14 of the CCS

l5'o5 an-! a memiorandum of c'narge was issued ts

applicant on 4.9-78 5 but these proceedings we^e kept
to the
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pending in view of the criminal c/jse on the same change

pending investigation / trial. It may be stated here

that in the counter-aff idavit, it is also stated that

- these departmental proceedings were not continued and

were allowed to be dropped and the applicant reinstated

with effect from 16.3.85 keeping in view his impending

retirement on 31.7.85. Copy of the charge-sheet has not

been filed by the r.esponden-tsi-s also stated that the

disciplinary authority was not required to give reasons,

in the final order passed for not agreeing to the view

point of the applicant in his representation. plea

of limitation has also been taken in the counter-

affidavit and it is' further stated that the applicant

did not prefer any Review Petition to the President

under Rule 29-A of the CCS (CC&a) Rules, 1965 and,

therefore, did not exhaust available remedies.

8. The learned counsel for the respondents did not

press the point of limitation as well as of the applicant'

not filing the iievievv Petition. There is nothing in the

judgement of the appellate court acquitting the applicant

of all the charges against him to indicate, what to say

of establishing, that the acquittal of the appellant

was either on technical grounds

or he was given the benefit of doubt. It is well settled

that acquittal in a criminal c.^se is acquittal for all

purposes and the question of honourable or non-honourable

acquittal is irrelevant (S . SaySGN .Vl'-UITIN Vs. UNICN OF-

IICIA & OTHiiRS - 1990 (12) ATC 643). Further, the

•question of non-compliance with the requirements of

clause (1) or clause (2j of /jrticle 311 of the Constitut i.

has nowhere come in the picture. Thus, we have abspiutel^
no doubt that the case of the applicant is covered by
the provisions of sub^rule (3) of F.R. 54-A and not by
the provisions of sub-rule (2) of-F.R. 54„A.
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Before we conclude, we consider it appropriate

to refer to the prayer- of the applicant for consequential

benefit in regard to •»aii due promotion". Apait from

its mention in the relief clause in para 9(b) (ii), there

is no averment on this point in the pleadings of the

applicant. Nothing is mentioned in regard to the post
lo whi-ch the applicant would otherwise have been consider

ed for promotion. IVe are, therefore, not inclined to"
/

pass any direction in regard to the c ons ider at ion of the

applicant for promotion during the period of suspension /
dismissal,

10. In the light of the foregoing discussion, we

hold that the applicant is entitled to be treated as on

duty for all purposes and also to be paid full pay and

allowances for the period to v^hich he would have been

entitled, had he not been placed under suspension and

subsequently dis-missed from service, till the date of

his reinstatement in service. Mis pensionary benefits

should also be recomputed, if necessary, on tha basis of

the above direction. The balance due to the applicant

on this account, after adjustment of the subsistence

allowance etc., which might have been paid to him during
the period of suspension, should be paid to him within a

period of three months from the date of receipt of a copy
of this order by the respondents. However, in the facts

ano circumstances or the case, we are not inclined to

grant to the applicant any interest on the above payments.

The application is, thus partly allowed in terms of the

aDove directions. V7e leave the parties to bear their own

costs.

. —ip ^

iv nn (P.O. JAInP'T'"Member (J) A'lember(,A)


