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(Judgement of the Bench delivered by
Hen'ble kr. F.C. Jein, Nember (4A).

JUSGEKENT

The applicant, who was working es Junior
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Intelligence Officer Grade~I {(M/T) and has sinc
from service on superannuation, has filed this application

under-Sectiocn 19 of the Administrative Tribunals Act, 1285

against Memorandum dated 31,10.1985 {Annsxure A-S), by
which the period of suspension / dismissal from 16.5.1978
to 15.3.1985 has not been treated as the period spent on
duty snd he has been allowed for this period an amount
equal to leave salary which he would have drawn had he bees
on half averege pay leave. He has prayed:
(i) that the above imgugned order as well as
subsequent order to the same effect be guashed;
(ii) that the entire period from 16.5.1978 to 15.2..98¢

be directed to be treated as perluQ spent on duty,

entitling him under F.R. 54A(3) to payment of

full wages for the said period and to other

benefits, lncluding all due promotion; and

G i rul] tirement benefits on the
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besis of the afcresaid preyers and reliafs

cue interest, within z ressonable period.
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2. awglevant facts, 1n brief, are that the epplicont

and Appeal) nules, 1965, on the ground that .z case agaelns
him in respect of e criminel offerce wes under iLavesti-
gation, The criminal case was under Sections 273/304w2/
201/202/466 1pC és well as under certain Secticns of
the Kotor Vehicles act. The Metropolitan [agistrate,
New Lelhi, vide his orders dated 29.9.1982 found the
ahpliéant guilty under Section 465 I.P.C. and under
section 89/1184 of the Motor Vehicles Act and semtenced
him to undergo ...I. for two years under Section 466 IEC
and K.I. for one month under Section 89 read with

8~ A4 of the Iotor Vehiclas Act and also
senterced him to pay a-fine of Ls5.1,000/~ under Section
456 end z fine of Rs,300/- under Section 118-A T.0.C.

Ihe epplicant was acquitted by the | lietropolitan Nagistrot

on other charges. He went in eppeal agalast this order.

The Additional Sesgsions Jche, New Celhi, vide his order
A

((Jm“mx ure A-3)
dated 16.3.1985/al Llowed the appeal am coaviction under
Section 466 I.F.C. ed under Section.118-4 of jotor
Venicles Act was set aside and the applicaﬁf was aCguittec
In the meantime, vide Order dated 14.10.1982 issued by
the Intelligence Bureau (kinistry of Home Affairs),
Government of India (Annexure a-2)

» 0N the basis of

conviction of the apglicant by the Metropolitaen Magistrate

L}

he was dismissed from service with effect from 29th

September, 1982. On ascquitial by the appellate court,

a8

rom 16.,3.1985, vide orders dated 19.6.1985 { innexure

) B i 43 A -~ PR : I :
S=4). He retired on reaching the ace of supera-agstica

hd i
Fag PR

FERY

L RS Ny A S e -
. Vide lemorsadum dzted 30.07.1985 {9 xure D)

/2
Q. .
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& notlce wss issued to the applicent under F.R. 54~A(2)

]

Lo show cause as to why the period of suspension /

3

s

dismisszl be treated as having not béen spent on duty
and as to th he should not be paid an amount equal to
the leave selary which he would have drawn hacd be been
0a half average ﬁay leave for the zbove period. The

applicant submitted his reply within the permitted time

((e

(Annexure A-7) challenging the proposed action in the

Memorandum dated»30.7.l985. He sent z reminder on
10.10.85 {annexure 4-8). However, vide Memorandum dated
31.10.1985 (Annexure =97, h= was informed that efter
considering his representation, it hed been decided to
pay him en amount equal to leave salary which he would
have drawn had he been on half avérage pay leave for the
period of suspension / dismissal upto the period of

his reinstatement in service. He was also informed that
it had been decided not to treat the period of his
suspension / dismissal as"the period spent on duty®, He
geve a representation on 5.11.1985, which was rejected
vide Memorandum dated 3.12.1985 (Annexure A-12), on the
- ground that the periocd of sﬁspension / dismissal could
noct be treated'as period spent on duty and, as suchj he
could not be paid full pay znd allowance for the szid
period. He then filed en appeal (Annexure A~13) on -
19.12.85, which was rejected vide Memoremdum dated
29.5.1986 (Annexure ~=14), wherein, for the first time,
it was stated that the acquittel of the applicant by the

appellate court was on technical grounds and not on merite

4, The responcents have contested this 0.4, e
heve perused the material on record and have also hesrd
the leerned counsel for the parti

ol ot (o 4 S L M .LGS.
5. The main guestion which falls for determination

in this case 1s whether the case of the apclicant is

(G
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covered by the provisions of sub-rule (2) of F.i. 54en
or by the provisions of sub-rule (3) of F.A. 54-A.
Fuio 54-2(2) (1) reads as follows: -

*(2) (1) ‘here the dismisszl, removal or compulsory
retirement of e Govermmenat servant is set
aside by the court solely on the ground of
non«compliance with the recuirements of
clezuse (1) or clause {2) of Article 311
of the Constitution, and where he is nct
exonerated on merits, the Goverwment servant
shall, subject to the provisions of sub.-
rule (7) of rule 54, be paid such emount
(not bein; the whole] of the pay amd
allowances to which he would have been

1.

entitled had he not.been dismiss sed, removed

]

or compulsorily retired, or suspended pric:

+

to such dismissal, removal or compulsory

retirement, as the cease may be, s the

competent author ity may determine, after

glving aotice to the Government servant

of the guantum proposed and after consider-
ing the represents tion, 1f any, submitted

by him, in thet connection within such pario

vhich 11 no cese shall exceed sixty days
from the dete 0n vnich the notice 4as baen
served as may be spzcified in the Astice:s

ismiSSWI, removel or compulsory
rement of ¢ Goverament servam is set
aside by the court on the merits of the
case, the period intervening between the
val or comgulsory
retirement including the periud of suspensicr
1

, removal or

3 duty fcr/cll purposes :

pald the full poy a1d alloweces ror the
pericd, to which he would have Peran antitled,
had he not been digmissed, 1Lenoved or
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o. The casc of the zpplicmnt is that he was placed
under suspensilon because of the crimingl csse registerad

He was re'instated in service uvn his acquittal ina appezl.
These facts show that the basis ot actiocn agasinst him
rested entirely cn the crimingl case. Further, he has

been acquitted in the criminal cese entirely on merits,

as 1s clear from para 7 of the judgement in appeal:

*rom whichever angle I amy consider the
d
matter before me, I find it difficult to
maintain the coaviction.®

It 1s further ststed that Article 311 never ceme into

the picture and, as such, F.h. 54-4(2) cannot and does noi
apply to the facts of tnis casse., It is also stated that

Tepresentation end alse it has not given any rezesons for
crriving at the cenclusions which are indicated in %he
lmpugned order.

7. The cese of ‘the respondents is thsat the judgement

Of the arpellote court in the crimincal case whercia the

guitted of his coaviction under some

charges, does not hold the agplicaent as ianccent axd +Lhat

in the sccident was wrongly mentioned, the entry

=1 the Log Book had hoen sicned in goold faith without

Jorr o CAR ~A- o - . o
auies, 1905 end o memorandum of charge wes
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peadiag in view of the criminal case on ithe same chaige

pending investigatica / trial. It may be stated here

o
o3
ok
oy
a3
=

that in the counter—affidavit, it is 2lso state

1.
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these departmental proceedlngs were act
were allowed to be cdropped and the epplicant relnsteted

with effect from 16.2.83 keeping in view hils impending

retirement on 31.7.85. Copy of the chalrge~sheet has ~ot
been filad by the respondents.Jt 1is alsc stated that the
disciplinary authority was not reguired to give recsons .

the final order passed for not agreeing to the view-
point of the applicant in his reprosentation. .4 plza

limitatiocn has 21so been taken in the counte

(1)

O
=y

affidevit and it Lls further stated thet the applicant

did not prefer any neview Petitlon to the President

Ot

under Rule 294 of the CCS (CC&A) hules, 1965 and,

therefore, did not exhaust avaeilable remedies.

(2

8. Thz lzarned counsel for the responients did not

not filing the rieview Petition. There is nothi ing in the
judgement of the appellate court acquitting the applicant
of all the charges ageinst him to indicate, what to say

of esteblishing, that the acquittal of the appsllant

or he was glven the benefit of doubt. It is well settled
that eacquittal ins e criminal case is acsuittal for all

1

purposes and the guestion of honourable or non-honoursrle
acquittal is irrelevent (S. SAMSON MALTIN Vs. UNICN CF.
INZIA & OTHERS - 1990 (12) ATC 643) . Further, the
questica of non-compliance with the reguirements of

clause (1) or cleuse (2) of Article 311 of +

g

cnstitut i

]
2

e

has nowhere come in the picture. Thus, we have absolute 1

no doubt that the case of +the applicant is covered by
+ Caviae i 2 T

the provisions of sub-rule (3) of F.J. 54-A snd ot by
the provisions of sub-rule (2) of F.&, 54-A.

Q/L—.‘- :
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9. Before we conclude, we consicer it appropriate
to refer to the prayer of the applicant for conseguential

benefit in regard to "all due promotion"., Apart from

1~

its mention in the relief clause in para 9(b)(ii), there
is no averment on this point in the'pleadings of the
applicsa nt.  Nothing is mentioned in regard to the post

to which the applicant would otherwise have beenICOQSideru
ed for prcmotion. Ve are, therefore, not inclined to

pass any direction in regerd to the co ﬁSLdera icn of the

applicant for promoticn during the period of suspens ton /

dismissal,

10. "In the light of the foregoing discussion, we
hold that the applicent is entitled to be treated as on
duty for all purposes and also to be paid full pay'and
allowances for the period to which he would have been
entitled, had he not been placed under suspens lon and
subsequently dismissed from service, till the date of
his reinstatement in service. Iis pensionary benefits
should also be recomputed, if necesse ary, on the kasis of
the above direction. The balance due to the applicant
on this accOudt, after adjustment of the subsistence
allowance etc., which might have been pg'd to him ﬁﬁring
the period of suspension, should be paid to him within a
pericd of three months from the date of receipt of a copy
of this order by the respondents. ‘However, in the facts
and circumstances of the case, we are nct inclinaed to
granat to the applicant any'interest on the above payments.

The zpplication is thus partly allowed in terms of the

. above directions. e leave the parties to bzar their own

costs.
C}Y’/ Vo~ o Q( Conr

{c
(J Po SHAWA)Y Gy , (P.C. TAIN}S /\“’
Member (J) Oy Member ( 4)



