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Ty THe CENTRAL ADMINLSTRAT IVE TAIBUNAL
PRANCIP AL BeNCH, New DELHI
% #* 3

C.a. NO.825/87 Cl.04.1992
SARI J.p. THAKUR ' . . . APPL ICANT
Vs,
UNION GF INDIA ...BESPODENTS ,
CORAM

AON'BLE SHRI J.P. SHARMA, MEMBER (J)

FOR THE APPL ICANT ... SHRI B.5. MAINER

FCR THE A=ESPONIENLS | . ..SHR1 B.K., AGGARWAL

1. fhether Reporters of 'loca_]_ Dapers may be ‘1‘5
allowed to see the Judgeme nt?

2. To be referred to the Reporter or not?

JUDGEHE AT (ORAL )

AY
Ry

(DEL IVEREb BY HON'BLE 3HRI J.P. SHARMA. ME-RER (J)

The gpplicant retired- as Superintendent from
Northern Railway on sup/erannuation in February, 1986.
After retirement, the respondents have deducted certain -
amount, namely Rs.1,006 from his DCRG on thé ground that.
the pay of the gpolicant was wrongly fixed and the same
was reduced from Rs.830 to Rs.795 w.e.f. 1.3.1985. The

impugned order was issued in December, -1986 (Annexure Al)

and

the applicant has prayed that the deduction effected
in the pay of the applicant from the stige of Rs:330 to
Rs.795 retrospectively w.e.f. 1.3.1935 be restored and the
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amount deducted from the LDCRG, i.e., Rs.l,0C6.35

be ordered tc be refunded to the applicant. It is also

ts be 1ssued
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g that the revised terminal benef
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taking the pay.cf the applicant at the time of
retirement in February, 1386 a2t Rs.8330.

i . . . . ¥

2. The brief facts are that the aponlicant joined as
LDC in 1946 and was promoted as WC in 196C. 0n the

specific request of Deputy Chief Electrical Engineer
(Worksj, the applicant was sént to the construction
work being a Senior Clerk in JNovember, 1975 in the

interest of the Railway administration. hile working
on the construction side, the applicant was given the
wvork of the Head Clerk since July, 1976. sloweve r,

the aonlicant was promoted as Head Clerk on the regul ar
- side in February, 198C. .The appl icant was subéequently

promoted as Assistant Superintendent on the regular side

w.e .f. December, 193l. At this stage, the emoluments

of the goplicant as basic pay Rs5.765 were fixed.

The gpplicent was promoted as Superintendent oa account
Fre— ol A U 3 - - . . . .

of r=structuring and the pay of the aplicant was fixed

as 4s.760 by the Memo at Anmexure 14 (p=15 of tre paer

book/.” Page-2 of this Anmexure is missing. Homeﬁer, it
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appe ars to be dated 27.2.1935. It is not disouted that
the gpolicant at the time of retirement in February, 1986
was draWing a basic pay of Rs.830. The learnsd counsel
for the applicant argued that his salary could not have
been reduced unilaterally and in thisFonnecfion he has
referred to a number of authorities_lQéQ ATR Vol.2 p-23
(M.Vankayya Vs. Union of India), ATJ 1991 (1) p-459
(K.N.Ramavetty Vs. Director General, Defeace), 1989 SLJ

Vol.2 p-4Q, ATR 1990 (1) 265 (Ram Nath Sinha Vs. Union of
Indie) and lastly the case of Chaman Singh Vs. Union of
India reported in 1292 SLJ Vol.l p~315 and also another

authority of the Principal Bench in the same journal at

p=-317 in which certain authority of Hon'ble Supreme Court
has also been cited. All thése authorities referred +to

the preposition 6f law that any disadvantageous order which
affects the final emoluments of a person camnot be passed
unilaterally without giving any opportunity to such
affected persons. The princinles of natural justice have

also been emphasized in the zbove quoted authorities.

3. The lzarned counsel for the re spondents conceded this
prfposition of law and fairly admitted that no opportunity
OT show cause notice was issued to the applicant. However,

the lezsroed counsel for the responcents pointed out that
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the mistake has arisen in th& fixation of pay of the

“gpplicant on account of the fact that the applicant was

given the promotion to the post of He ad Clerk in the
regular line in February, 198C and this mistake

was detected oaly in the increment sheet for the

month of February, 1986.- This incregent sheet of
February, 1986 has been filed as Annexure R-1 to the
counter and the mentioning of this fact has also been at
p-=4 in pare-l{w) wherein it is stéted that the pay of
the applicant was wrongly fixed in the grade =t

A5.675 while it should have been fixed as 45.530. The
learmed counsel for the respéndents arge d thet much
before the retirement of the.applicant, this mistake was
detected and since the apolicant reached the Superannuation
in #erch, 1986, so under thé various circul ars of the
Railway Board issued in 1982, 1987 and para-323 ofthe

Fension Manual, the amomnt has been deducted from the DCRG.

4. L have gone through the contention of the learneg

counsel for both the parties. The learned counsel for the
sgpplicant has referred to +the Citation of Himanshu Kumar,

1792 SLT Vol.I CaT P= 43 laving emphasis on the fact that
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the recovery cannot be effected in any case of any over

payment by the respondents and, therefore, desired that

on the basis of the said authority, the relief of

restraining the respondents from reducing the pay from

C to 795 be allowed. I am in full agreementwith
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the above quoted authwority of Division Bench of

-Himanghu Kumar's case {supra). But in that case, the

matter was racked up after 15 years'and in-the bresent

case even before»the applicant re ached the age of superannﬁati
the mistake has been detected. Let-us take a cormolary_

bhere an employee has been wrongly paid lesser pay during

the tenure of service, cannot.he come and that his pay
) {
which has been wrongly fixed ke corrected and he be paid the

emolumen.s as per his entitlement. Histakes, if any, ave
not allowed to be corrected, then persons similarly

situated in the same department have been paid less and

awen there may be senior to the applicant who would have

drawn less and that is against the principlas of natural

justice that if a2 mistake has crept in, that should not.be
allowed to bhe corrected though affep notice to the- affected
person. " The affected person may place his case and may assert
as haé»been argued in the last by the learned counsel for the
aoplicant, that the increments a person has drawn on ex~Cadre
post should also be counted under FR 22 while fixing his

pay in the parent cadre when promoted in a regular line.
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Since the matter is not being +touched on merit, it is
laft ooen. This matter is only taken upon the point
whether the matter should be remanded and opportunity
should be given to the applicant and as well as the
respondents may decide regarding the fixation of oay

or the final émoluments of the applicant justifying their

order passed unilaterally in December, 1986 (Annexure AL).

5. The learned counsel for the applicant has also
referrad to thaet DCRG cannot be touched be ing a

property -as held in many cases and he has reférred to the

case of Wazir Chand, a Full Bench decision decided by the
p
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atral Administrative Tribunal in 1994 6A 2572\849 D, 25
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The learned counsel in that respect has also.referred to
the case of Gampat Rao in ATR 1991 (1) 300. T+ shall be
premature to say whether the respondents man deduct any
amount from DCRG in the case of the applicant because it is

not yet clear whether the goplicant has been over paid nor it
can be said that the cdeductions desired by.the T2 spondents
are justifiable 1in accordance with the Extant Account Rules
of fixation of oay.

, a0
6. Beq&hat may be, withouﬁ discussing the matter on merit,

the goplication is allowed to the extent that the imou gned
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order dt.December, 1986 (Anmexure Al) is quashed and set
aside, so -.also the reduction-of the :goplicant

from the stage from Rs5.830 to Rs.795 w.e.f. 1.3.1985, but

with a right to the respondents if they are so advised,

to give a fresh notice to the agpplicant giving full
facts and showing the reasons therein if they want to
make any deductions by reducing the salary of the

epplicant last drawn from the stage of %.830 to 15.795 and if
- I .
any such step of giving show cause notice is taken, the

goplicant shall be free to make representation amd thre

same should be decided after'giving a personal he aring

b

to the applicant. The respoadents should finalise all

{1,

this matter within a period of twelve weeks and if no
such step is taken'and the matter is not decided, then
no deduction will ever be made &nd the amount realised

- ' from the soplicant-fs.l,006.35 shall be refunded to the

applicant. In case the action is taken as stated above,

the refund of this amount shall be go&erneduby the final

oulcome of the result of theshow cause notice. In the

event ofthe applicant being aggris ved ¥ any such order
of the respondents, he shall have a right to agitate the
matter again by coming to the Tribunal. In thecircumstahces,

the parties shall bear their own costs.




