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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
NEW DELHI

O.A. No. 816/87 I987.
879/87

1010/37
533/87
539/87 &
621/87. .

DATE OF DECISION 22.8.1988

l.Shri Brij Kishore Dubey,
2.Shri Sanjay Kumar Jain,
3.Shri "Arvind Barsaul,
4.Shrl vijay Kant Pandey, . | petitioner
S.Shri Shyam Sunder Sharma ;]
6.Shri Radhey Shyam Jangid 5 ;

Shri Shyam iVoor.iani. Advocate for the Petitioner(s)

Versus

Union of India and Another. Respondent

•Shri N.S.ivbhtaj P.P.Khur^n^ .^nd Advocate for the Respondent(s)
Shri G.Venkatesh Rao ,Advocates
with Shri G.Ramaswamy, Additional
Solicitor General of India. '

CORAM:

The Hon'ble Mr. p,k. Kartha, Vice-Ghairraan (Judicial)

1he Hon'ble Mr. s.P, Mukerji, Administrative iVfember.

1. Whether Reporters oflocal papers may be allowed to see the Judgement ?

2. To be referred to the Reporter or not ?

3. Whether their Lordships wish to see the fair copy of the Judgement ?

( S.P. Mukerji ) ( P.K.'Kartha )
Administrative iViember Vice Chairman (Judl.)
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Central Administratiue Tribunal
Principal Bench, New Delhi''

Nos. 1. OA- 816/87
2. 0A_ 879/87
3. DA_1o10/87
4. DA- 538/87
5. OA- 539/87 &
6. OA- 621/87

1. Shri Brij Kishore Oubey )
2. Shri Sanjay Kumar Gain •)
3. Shri Arvind Barsaul )
4, Shri Uijay Kant Pandey }
5. Shri Shy^m Sunder Sharma )
6, Shri Radhey Shyam Dangid )

V e r su s

Dates 22,8.198B

Applicants

Union of India and Another

For the Applicants

For the Respondents

Respondents

,,, Shri Shyam Moorjani,
Advocate .

Shri N.S Afehta.P.P^Khurana
,,, Shri' G, l/enkatesh Rao,

Advocatej^^uith Shri G,
Ramasuaray, Addl, Solicitor
Genl, of India,

CORAH; Shri P. K, Kartha, Hon'ble Vice-Chairman(3udicial)
Shri S.P. Mukerji, Hon'ble Administrative Member, ^

(Judgement' of. the Bench delivered by Hon'ble
Shri P,K. Kartha, Uice-Chairman}

In this batch of applications filed- under Section 19

of the Administrative Tribunals Act, 1985, the applicants,

uho appeared for the Civil Services (Rains) Examination,

1 986, the results of which uere declared on 1,4,1 987, were

not declared successful by the U,P,S.C, S/Shri Dubey, Dain,

Pandey, Sharma and Dangid were not ca.lled for the interview

while Shri Barsaul had passed the written examination and

appeared for the interview but Was not;^ declared successful:^;

As common questions of law have oeen raised in these appli^-

cations, it was decided to consider these applications

together in a common judgemcsnt,

2, The facts of these cases in brief are as follows.

All the applicants have very good academic records. Shri Dubsy
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has obtained first division in B.Sc. and M.Sc.. He

has also been awarded the C.S.I.R. scholarship. He

is presently doing his Ph.D. in Botany, The medium

of study in B,Sc,, n.Sc. and Ph,D, had all along been

English.

3, Shri Gain has obtained first position in 8,A,

from Punjab University, He has obtained first diuision

throughout his educational career,

4, Shri Barsaul also has obtained first division

throughout. He is a medical doctor by profession,

5, Shri Dangid has throughout been a first divisioner.

He has been awarded, the National Scholarship by the

University Grants Commission, He has done his B,A,(Hons,)

and n,A, in Geography,

6, Shri Sharma is doing D, Phil,(Botany) from

Allahabad University, He is. also being granted scholar

ship by the University Grants Commission since March,

1 986,

7, Shri Pandey has also been a first'divisioner

throughout. He uas awarded Gold Pledal by Allahabad

University in his B,Sc, Course, He has been awarded

scholarship by the University Grants Commission and

C,S,I,R,

8, The Department of Personnel & Training in the

Ministry of Personnel & Training, Administrative'Reforms

and Public Grievances and Pension has been impleaded as

the first respondent. The Union Public Service Commi- ,

ssion (hereinafter referred,to as the 'UPSC') is the

second respondent.
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9, The Departmant of Personnel & Training is

administrativ/ely concerned uith bhe recruitment to the

various An India Services and Services of the Union and

other civil posts under the Union, For this purpose,

rules are notified by them from time to time. Formerly,

this examination uas called 'the Indian Administrative

Service, etc,'. The various Services, recruitment to

which uas made through this examination, were divided

into three categories, viz.. Category I ; Indian

Administrative Service and Indian Foreign Service,

Category II : Indian Police Service and Union Territory

Police Services, and Category III i Central Service/

Union Territory Civil Services Group 'A' and Group 'B'.

The examinations ware being conduct ed annually by the •

UPSC.

10, In 1974, the UPSC constituted a Committee called,

'Committee on Recruitment Policy and Selection Methods'

under the chairmanship of Or, D,S, Kothari (commonly

known as 'Kothari Committee') to examine and report about

the system of recruitment to the 'ill India and Central
I

Services Class I and Class II folloued by the UPSC and

to recommend such changes in the scheme of examination

and the selection method as uould give adequate emphasis

to knowledge, ,skills and qualities appropriate to the

role and functions of the Services in the context of

tasks of national development and reconstruction. The

Committee recommended, inter alia, the unified scheme

of the examination for recruitment to all the Services

having equal number of papers and the same marks for

intervieu tests. According to.the recommendations of

,, • 4. , ,

V.^
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the Dommittes, the scheme uas to consist of the follouing

three stagsst-

Gne - Civil Services Preliminary Examination

(Objective Type) for- the selection of

candidates for the Plain Examination;

Tuo - Civil Services'Hain-Examination (iJritten
/

and Intervieu) to select c--ndidates for

entry to the A'cademy; and

three - Civil Services Post Training Test to be

conducted by the Union Public Service

Commission, on completion of the Foundation

Course at the Academy, to assess personal

qualities and attributes relevant to the

civil services.

11, i'lccording to the recommendations of the Committee,
Main ^>3-^

the written part of the^'examinations was to consist of

the fallowing papers;-

Paper I - Any;6ne of the languages of the

• ^ candidate's choice from the list of

languages included in the Eighth

Schedule to the Constitution 300
marks

Paper II - English -do-

Paper III - Essay -do-

Paper IM - General Studies 300 marks foi
^7--^ & (/ each paper.

Paoers V/1, .
WIIjUIII
& IX -do-

Candidates will offer two
subjects out of the list
of optional subject's. There
will be tuo papers for each
subject.
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12, As regards the Indian language and English paper^

-the relevant paragraphs of the recommendations of the

Committee are as follousj-

"3,22 Ub are convinced that every candidate
' desiring to join the All India and Central

Service should have sound knowledge of at
least one of the Indian languages'included
in the Eighth Schedule to the Constitution,

. .A young person who lacks proficiency even
in one of our languages suffers from a
major 'lacuna and is ill-fitted for public
service. Indeed, for the development"of a
well-rounded personality, it is neces-sary
that our young- people should have some
interest in the languages and the related
literatures of ' our country, Ue strongly
recommend that there should be a compulsory
paper for an Indian language, (to be selected
by the candidatas out of the languages listed
in the Eighth Schedule) foijboth the Prelimi
nary. Examination and the P'lain Examination,

3,23 Ue have been given careful thought to the role
of English in our scheme of examinations,
English- has an important place in the life
of our country. It is an important link
language for purposes of administration,
specially at the All India leael. In many
of our universities English continues to be
the medium of education, particularly at the
postgraduate level. Knowledge of English is
essential for keeping in touch with new
developments, particularly in science and
technology, English is, perhaps, the most
used medium for international communication,
Ue recommend that there should be a
compulsory paper to test the adequacy of
knowledge and proficiency in the use of
English,"

13, In Appendix IX, the Committee recommended the

syllabi of English and Indian languages. The relevant

portion is as follows:-

"(The syllabus of Eighth Schedule Isnguages and
English would be common).

The aim of the paper is to test the candidate's
ability to read and understand serious discursive
prose, and to express his ideas clearly and
correctly, in English/Indian language concerned.

The paper would be in three parts to test:-

(i) Comprehension of given passages,

(ii) Usage and vocabulary, and

(iii) Ability to critically discuss given
Statements,"
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14, The Central,Government examined the reco .iinendations

of the CoTirnibtee alonj .'.'ith the recorr..iiendations of the

LJ.P.S.C. on these recom^aendations and decided that the

paper in English and the paper in the Indian language

should be of qualifyin.j nature in the Civil Service (.iain)

Examination only and the marks obtained in these papers

should not be included'in the competitive rankin;,i of the

candidates but it would be necessary for the candidates

to jet qualifying marks j.n these subjects; It v/as also

decided that unnecessary hivh standard should not be

set in these papers as this rai.jht pose a h.ondicap for

candidates from the rural con^unities and weaker sections

of the society,

15. The papers on the Indian lanjuage and Hnjlish will

be of matriculation and equivalent standard and v/ill be

of qualifying nature. The "narks obtained in these papers

will not be counted for ranking.

16» In the counter-affidavit filed by the Union of India

in Qubey's case,it has been stated that the above provisions

in the examination rules have been :aade in the larjer

public interest for valid^ '.jood and cogent reasons and are

applicable to all candidates.

17'. The salient pr-ovisions of the ilules governing the

holding of cjmpetitive examination by the U.?. 5,.C. (Civil

-Services -ixamination) notified by the Department of

Personnel S. Training, may be mentioned in bocief,

... 8/-



k

^ 7 -

18« Rule 1 provides that the examination uill be conducted

by the U. P. S.C, in the manner prescribed in Appendix I to

the Rules, The dates on which and the place at which the

Preliminary and the Main Examinations uill be held, shall

be fixed by the U, P. S, C, Rule 4 provides that every

candidate appearing at the examination, uho is otherojise

eligible, shall be permitted three attempts at the

examination. Rule 5 provides that for the Indian Administra-
\

tive Service and the Indian Police Service^ a candidate

must be a citizen of India, For other Services, a candidate

may be either a citizen of India or a subject of Nepal, or

of Bhutan or a Tibetan refugee uho came over to India before.

1st January, 1962 with the intention of permanently settling

in India or a person of Indian origin uho has migrated from

some specified countries uith the intention of permanently

settling in India, Rule 14 provides that candidates uho

obtained such minimum qualifying marks in the Preliminary

Examination as may be fixed by the Commission at their

discretion, shall be admitted to the Hain Examination; and '

candidates uho obtained such -minimum qualifying marks in

the Rain Examination (Ulritten) as may be fixed by the

Commission at their discretion, shall be summoned by them

for an interview for personality test. The proviso under

this rule deals uith provision for relaxed standards in

the case of candidates' belonging to Scheduled Castes or

Scheduled Tribes, Rule 15 deals uith the preparation of

a list of successful candidates by the U, P»S,C, in the

order of merit. Rule 21 provides that the candidates

are informed that some knowledge of Hindi prior to entry

into Service would be of advantage in passing departmental
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exaniinations which candidates have to take after entry
into Service. Appendix II to the Rules sets out the
brief particulars relating to the Services to uhich
recruitment is made uhile Appendix,III deals uith the
regulations relating to the physical examination of the
candidates. Thus, the rules are comprehensive and
self-contained,

19. appendix I to the Rules deals uith the manner of
conducting the examinations. The competitive examination
comprises tuo successive stagesJ-

(i; Civil Services Preliminary Examination
^ (Objective Type) for the selection of

candidates for nain Examinationj and

(ii) Civil Services (Hain) Examination (Uritten
and Interview) for the selection of candi»

d"tes for the various Services and posts,

20, Only these candidates uho are declared by the

Commission to have qualified in the Preliminary Examination

will be eligible for admigsion • t.o the T'lain Examination,

The- Plain Examination is a written examination consisting

of the following papers:-

Paper I - One of the Indian languages
to be selected by the candi
date from the languages
included in the Eighth
Schedule to the Constitution 300 marks

Part II ~ English 300 marks

Papers - General Studies 300 marks
III and IM for each

paper

Papers 'J,\yi, WII and l/III - Any two
subjects to be selected
from the list of the
optional subjects set out
in para 2 below. Each 300 marks
subject will have two for each
papers paper.
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21. The interviev-v test '-'ill carry 250 iaarks. The

xollo'.''in 3 no^e also occurs in Appendix I under ?ara I : -

"Mote \,i} The papers on Indian i-anjuages and

cnglis'.i v.'ill be of *Viatriculation or •

equivalent standard and will be of

qualifying nature; the marks obtained

in these papers will not be counted

for ranking.

(ii) The papers on General Studies and

Optional subjects of only such candidates

'«vill be evaluated as attain such minimu;^!

standard as .".lay be fixed by the Co.vi.aj ssion

in their discretion for the qualifyinj

papers'on Indian L^.n^uaye and English."

22. It has further been stipulated in Appendix I that

the Co.,r.iission have discretion to fix qualifying .narks

in any or all the subjects of the exaniinations.

23. • All the applicants claim that they did exceedingly

wall, at the examinations. All of them have, re ferred to

so/ne instances illustrating the unsatisfactory manner of

the conduct of the examination and the unsy.-npathetic

attituc>e aciopted by .the U.P.S.C. The respective versions

of both parties inay be suniined up as follows: -

(a) In the recent past, a nu'nber of instances

have CO'Tie to light indicating serious

irregularities in the conduct of the

exan:inations , In the 1935 exaiainotions ,

the results of the Prelinunary Examination

were declared. r-Jo candidates frosn i-'^atna

1.1 /-
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and Bhopal centres was , found to have

qualified. They lodged a protest against

the results. The matter uas also ta|<en up

by the Press, thereupon the U. P, S,C-, scruti-
, • (X-co.'iputer

nised the matter and found that one of the/

tapes used uas inaccurate and it affected

a bloc of 2,058 candidates. • As a result,

the U, P.S.C. issued further letters to 232

candidates declaring them to have qualified

for Civil Services (Plain) Examination.,

In the countBr-affidavit filed by the U. P.S.C, ,

it has been submittbd that in respect of the 1 985 exami

nation, a snag in the working of one of the tapes uas

detected.after the declaration of the results# A thorough

investigation uas made and on verification, it was found

that one tape had gone urong. The whole result uas

rechecked;6nd it uas found that 232 additional candidates

had qualified for admission to the Fiain Examination, These

candidates uere then-'declared qualified for the Main

Examination. Houever, it has been contended that the

citing of this incident is not relevant to the case

of the applicant. One of the candidatesj Shri'Rajesh

Khanna, had also challenged the results of the Examination

on this very basis in the Delhi High Court (CUP No,283/85),

but the same uas dismissed by the High Court,

(b) In Delhi for the same examination held in

1 985, the Li,P.S.C, had issued tuo different

roll numbers to a feu candidates. Their

attendance sheets in the Examination Hall

uere not -theirs but of some other persons.

All such candidates failed because the

, . 9 i X, . ,
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computer did not get the correct image of

the roll numbers and as suchj rejected their

ansuer-sheets.

The U.P, S,C, has denied this allegation in thsir

cpunter-affidav/it. It has been stated that there uas

a clerical mistake in the issue of some roll numbers uhich

uas duly corrected as soon as it came to their notice.

There uas no question of any candidate not qualifying on

this score,

(c) In the 1985 Examinati ons, uhen the result uas

declared, it uas found that none from Bhopal

Centre uas selected for interview. The

candidates from that Centre made representations

to the U.P.S.C, Uhen the Press took up the

matter, the UeP.S.C, conducted inquiries and

it uas found that the ansuer-sheets of General

Studies-II of all 95/97 candidates of that

Centre uere lost and uere untracsabl.e. As

such, fresh examination uas held for these

candidates as a result of uhich, 25 of them

uere called for interuieu. Out of these 25,

22 uere finally declared successful.

The U,P, 3,C, has submitted that due to loss of one

of the registered parcels in postal transit containing

ansuer-books of General Studies-II, the Commission had to

hold re-examination in this paper in respect of 94 candi

dates uhose ansuer-books uere lost. The loss uas entirely

beyond the control of the Commission, Housv/er, in order

to giue equal opportunity to all the candidates, the
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Commission held a re-examination. This decision was

taken by the Commission on its own as soon as the loss

of•the parcel came to their notice and not on the basis

of any representation from any candidate,

(d) In I 985j the C.B.I, registered a case

under Sections 420, 464, 471 and 120-3 of

, the I,P. C, as also under the Prevention of

Corruption Act against one, Ratipal Saroj

and four employees of U. P. S, C, Shri Saroj

was selected in Civil Services,Examinations,

1985 and was declared as No,3 in the merit

list, A letter uas written by certain

candidates of Allahabad Centre to the Prime

Minister declaring their suspicion and

requested him to look into the matter. The

C,B. I. inquiries revealed that Shri Saroj

joined the U, P. S.C. as Section Officer and

then uas promoted to the post of Deputy

Secretary. •He uas uell-known to a number

of officers in U. P. 5. C. to uhom he had been

supplying various articles from time to time.

It was alleged that he replaced his ansuei-~

sheets with the neu ones in the U.P.S.C^ in

collusion'uith the officers. In this manner,

he got very good marks and stood third in

the examination.

The U,P, S.C, has contended that Shri Saroj, an

Under Secretary in the Office of the U. P.S.C., uho uas

a candidate for the 1985 Examination, allegedly substi

tuted some of his ansuer^books uith the connivance of

...13.,,
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certain officials of the Confidential Branch. He uas

arrested by the C.B.I, for the alleged offence and uas

suspended from service. Similarly, certain other

officials, including tujo Section Officers of the Confi

dential Branch who were also arrested for their alleg-sd

involvement in substituting some of the ansuer-books of

Shri Saroj, uere also placed under suspension and all of

them continue to remain under suspension. The case is

still under investigation by the C.B.I, This case is,

houever, of no relevance insofar as the applica^nt's

performance in the examination is concerned,

(a) In. 1 985, the C.B.I. filed another case

under Sections 4-20 and 1 20-B of the I.P.C.

against Sanjay Bh^tia and others. The

accusation against him uas that he produced

false Caste Certificate shouing himself to

be a Scheduled Caste and he got himself

selected for I. P. S.

As against this, the U.P.S.C. has contended that

they verified the SC/ST claims of candidates on the

basis of original SC/ST certificates submitted by them

at the time of intervieu. The claim of the candidate

to belong to Scheduled Caste uas taken up.on an earlier

occasion by them with the concerned Administration, uho

after verifying the records, informed the U.P.S.C. that
I

the claim of the candidate to belong to Scheduled Caste

uas in order. Therefore, the Commission accepted the

claim of the candidate to belong to Schedule-d Caste.

Houever, uhile recommending the names of candidates for

final appointment to the Government, full facts uere

.. • 14, *•,
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reported to the Gouernment requesting them to satisfy

themseluss regarding the genuineness of the claim before

offering him the appointment,

(f) There are general allegations against many-

officers of the LI. P, S»C, that they got the

question paper out in order to get their

uards or relativ/es qualified for the Civ/il

Seruices examinations. There are other

allegations causing suspicioDis on account of

the fact that the uiards of I, A, S, ' of f icer s

are invariably selected in these examinations.

The other allegations are that in Rau's

C-irie (Rau Study Circle) for 1 985 Examina

tions, a guess paper uas giuen to the students

with 11 questions out of uhich 6 questions

appeared in the actual question paper. Further,

during the inv/estigations by the C,B,I, into

the matters of Saroj and Sanjay Bh^tia, two

other candidates, namely, Firidula Sinha and
uere

Suresh Chandra also found to be involued.

It has also been reported in the Press that

uith the manipulation of the U, P. S,C,

officials, ansuier-sheet.s had been substituted

in some otheT cases.

The U, P. 5.C, has stated that these' are malicious

and baseless allegations. They ha^/e no information about

the C.B.I, hav/ing registered any case against Mridula

Sinha and Suresh Chandra, They haue submitted that

according to the established procedure, uheneuer an

officer or relative of an officer of the Commission is

.•.16.,,
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a candidate for an examination, he is required to

report the same to the Office and he is dissociated

from all confidential and sensitiv/e activities of that

examination.' This has been scrupulously followed by

all officers of the Commission,

(g) It has been alleged that the U.P. S.C. has

been employing its policy of moderation of

marks in their discretion to suit vested

interests and not to achieve fairness,

ns against the above, the Li, P, S.C, has contended

that the system of moderation of marks folloued by them

is not arbitrary or discriminatory but is uell-established

and has stood the test of time and judicial scrutiny.

They have submitted that a candidate for the 1984

Examination filed a Special Civil Application No.4547/85

in the Gujarat High Court challenging the moderation

done in his ansuer—books for various subjects. The

Gujarat High Court dismissed the petition. Special
No,15251/36

Leave Petition/filed in the Supreme Court uas also

dismissed with the folloujing ob servati on

"Ue are in agreement uith the vieu expressed
by a Division Bench of the High Court that
the system of moderation of marks adapted
by the U, P. S, C, in evaluating the perfor
mance of the. candidates appearing in the
Civil Services Examination•cannot be said
to be vitiated by arbitrariness or illegality
of any kind, SLP is accordingly dismissed,"

(h)- The applicants have given other instances

of irregularities. In 1981 Hain Examination,

the same question uas repeated tuice in

General Studies papers. In 1983, Preliminary

Examination, a good number of aflsuers' to

multiple choice questions of Economics Paper

were out of the syllabus and uisre also

incorrect. In 1 984 f'lain Examination, modera-

» . i-1 7 , • »
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tion had to be carried out because the

candidates uith Economics had scored very

low marks.

The U, P. S, C. has stated that according to the

existing practice, all representations from candidates

about a question paper are considered, if necessary, in

consultation uith academic experts. Corrective action

is taken uhenev/er called for to ensure that no candidate

suffers because of any mistake in any paper uhich is set

by senior Professors of academic institutions. The
a

Commission follous/uell-established system of moderation,

(i) The results of the 1 985 (riain} Examination

were challenged in a writ petition before

the Allahabad High Court, Lucknoui Bench,

and the candidates uiere granted another

chance to take the examination.

The U,P,S,C, had pointed out that some of the

candidates uho appeared at the 1985 Examination, had

fi led a urit petition,as alleged. The High Court

directed that the petitioners who had not crossed

28 years and in the case of Scheduled Caste candidates,

33 years, uould be allouied to take Civil Services

(Preliminary) Examination, 1987 provisionally provided

none of them had availed three chances. The Commission

had not been able to file a reply or make any submissions

before the above orders uere passed. The case is still

pending before the High Court,

23, The applicants hav/e contended that the respondents

at' no stage either admitted to look into the grievances

of the candidates at the first instance until, the •

,,,18,,,
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matter uas repeatedly taken by the Press and a lot of
/

pressure put on the respondents or the matters uere

taken to the courts. They haue further submitted that

there may be other instances of irregularities uihich

have not surfaced because the candidates hav/e not

protested. The actions and activities of the respondents

have re suited in loss of faith in the fair conduct of

examinations.

24. As against the abov/e, the U, P.S.C. has stated

in their counter-affidavit that these are wild and

unsubstantiated allegations against the Commission by
a

unsuccessful candidates. The U. P.S.C. is/^responsible

constitutional functionary enjoying the highest

reputation. ^

25. Ue may nou consider the facts relevant to the

individual cases,

26. In Shri Dubey's case, the result of the Civil

Services (Hain) Examination of 1 986 uere declared by

the respondents on 1.4.1987. The roll number of the

applicant did not appear in the said result. His

enquiries revealed that none out of 50 candidates with

optional subject combination of Botany and Zoology from

Allahabad Centre, was called for intervieu. Being

aggrieved by the results, he made representations to the

respondents, . He has not received any marks-sheet so far.

The U.P.S.C, informed him vide their letter dated 28.5.87

that he had failed to obtain qualifying marks fixed by

them in the compulsory qualifying papers in English and,

therefore, his scripts in General Studies and optional

subjects uere not valued. His contention is that he had

\

1 P

X
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done ais ^-nglish paper for 1936 cxanlnation .rauch better

than ills previous examinations in 1934 and 1935 vvhen he

had qualified in the English paper. In this context^

ne 'las pointed out that in 1935, v.'hen the respondents

had decreased the age-limit for the examination from

28 A/ears to 26 years, many candidates v-^ere affected, .-^n

a^'itation was organised by several students at the Gate

of the Office of the d.P.fv.C, The applicant led the

jroup of affected Allahabad candidates in this agitation,

After great pursuesion and intensive agitation by the

applicant a'nd others', the respondents were force to

relax the aje and increase the same from 26 to 28 years.

Durinj this agitation, the applicant, along with others,

was in direct confrontation v.'ith the respondents and he

had also made several representation on their behalf.

has submitted that the action of the U.P.S.C. is

ni3l.ai.iile, vindictive, arbitrary and illejal. ;\ccordinn
should

to hira, the respondents ^ nave declared the minimum

standard for the qualifying subjects. He has,therefore,

prayed that the results of the examination of 1986

should be quashed. He has further prayed that

the rules of the examination, insofar as they confer

unfettered discretion upon the to fix

the minimum standard for qualifying in the compulsory

subjects be quashed as being arbitrary and ultry! vires

the Constitution of India. He_,has also sought a

declaration that the rules for examination so far

as the same do not provide for revaluation, are discri-
democratic

mindtory and violative of the ' / .. - and fundamental

right of the applicant under the Constitution

.... 19/-
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of India. The other reliefs sought are;-

(i) For directing the respondents to disclo;
the miniiDum standard ttf be attained in thi

qualifying compulsory subjects and also to

disclose the same in the examination rules

henceforth;

i^ii) To call far and re-examine/re-eualuate/
re-assess the ansuer-sheet s/scri pts of the

applicant for Lnglish paper in the 1986

Examination in comparison with the scripts/

answer-sheets of the applicant for the

1984-85 Examinations and declare the appli,

cant- to have qualified for the same;

(iii) Direct the respondents to declare the results

of the applicant in other General Studies and

optionalsj and

(i\y) Direct the respondents to alloui the applicants

to appear for the intsruieu. An alternativ/e

prayer has been made to the effect that the

respondents should be directed to grant

another chance to the applicant to appear for

the Ciuil Services (Flain) Examination,

2X. The respondents haw.e contended in their counter-

aiI idauit that no relief of any kind as prayed for should

granted as the evaluation of the applicant's performance

in the paper on English has been done in a fair manner

and the same standards uere applied to him as uere applied

to other candidates for the examinations. The candidates

are admitted to an examination in accordance uith the

eligibility conditions prescribed in the rules and if the

• • • 21,, j
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applicant satisfies these conditions, he is free to

make an application, Houeuer, his prayer for granting

him another chance to appear at the examination simply

because he failed in the examination held in 19B6, does

not deserve any co'nsideration. It has also been submitted

that the poueis conferred by the rules for fixation of

qualifying marks have been exercised reasonably and

judiciously.

28. In Shri Gain's case, the applicant uas declared

to have qualified in the Preliminary Examination and uas

admitted to urite the Main Examination, His optional

subjects uere History and Sociology, His roll number

did not appear in the results declared on 1,4,1987i The

applicant received his mark-sheet on 8%5, 1987 uh ich

indicated very low marks in Sociology papers. Being

aggrieved by the results, he submitted a representation

to the U, P.S.C, on 1 1,5.1987 for re-evaluation. This

request- uas turned down on the ground that there uias no

provision for the same in the rules. The applicant has
other 0^-^

made similar /prayers as contained in Shri Oubey's case,

29. In the case of Shri Barsaul, the mark-sheet issued

by the U,P.S,C. indicated that he had obtained 8 very lou

marks in his General Studies Paper-II, History papers I

and II and Zoology papers I and II, He had obtained

around 64 per cent marks at the intervieu (160 out of

250), Being aggrieved by the results, he represented

to the U.P.S.C. requesting for re~evaluaticn of his

ansuier-sheets. He has also prayed for other reliefs

similar to those contained in Shri Dubey's case.
I

30. Shri Pandey, uho appeared at the examination

from the Allahabad Centre, had chosen Botany and Zoology

... , ,» 2 , »
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as his optional subjects. His roll number did not appear

in the results. He has prayed that the respondents should

be directed to check, recheck/re-evaluate his ansuer-books.

31. Shri Sharma had opted for Botany and Agriculture

as the optional papers. His roll number also did not

appear in the results. He has also prayed for similar

reliefs as in Shri Pandey's application,

32. In the case of Shri 3angidj his roll number also

did not figure in the results. His apprehension is that

as he had written all his papers in Hindi,- he has became

a victim of language bias, 1-ie has also prayed for the

same reliefs as in Shri Pandey's case,

33. Ue haue carefully gone through the records of these

cases and hav/a heard the learned counsel of both the

parties. The first question arising for consideration is

whether the rules of the examination insofar as they confer

unfettered discretion upon the U, P,S,C, to fix the minimum

standard for qualifying in the compulsory subjects and not

to prouide for re-eualuation, is arbitrary and uiolative

of the fundamental right of the applicants guaranteed under

Article 14 of the Constitution,

34. The legal position in regard to the validity of a

piece of legislation or a rule is uell settled. There is

aluays a presumption in favour of the constitutionality

of an enactment or a rule made thereunder. The burden

is upon him who attacks it to show that there has been

a clear transgression of the constitutional principles.

There is also a presumption that laws are directed to

problems made manifest by experience and that discrimination

• • c 9
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by the Lagislature are bassd on adequate grounds. Uhsn

a matter is challenged before a Court, it may take into

account, in order to sustain the presumption of consti

tutionality, matters of common knowledge, matters of
*

common report, the history of the times and like consi

derations (v/ide Ram Krishna Dalmia Us^ 3ustice S.R,

Tendulkar, 1958 S,C, 538 and Kerala Education Bill

In re, 1958 S.C, 956.). In ths instant case, ue may

consider the rationale for fixing the minimum standard

for qualifying in the compulsory subjects and,the non-

provision for re-evaluation in the Rules.

3>3, The Kothari Committee has observed in its report
1

that a young person who lacks proficiency even in one of

the Indian languages.. li sted' in the Eighth Schedule to the

Constitution, suffers from a major lacuna and is ill-

fitted for public service, English has an important

place in the life of our country, being an important,

language for purposes of administration, specially at

the All-India level,

3 6, Thus, an Expert Committee has highlighted the

importance of a candidate possessing adequate knowledge

of one of the Indian languages as well as English,

37. The Kothari Committee, houever, did not suggest

qualifying marks for tnglish or Indian languages. According

to the Committee, the aim of the papers in English and the

Indian languages is to test the candidate's ability to

read and understand serious discursive prose and to

exp^ress one's ideas clearly and correctly in the language

concerned. The Govem rne-int decided, that the_ papers on

these compulsory subjects uould be of matriculation and

da, 2o, a ,
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equiualsnt standard and will be of qualifying nature.

The marks obtained in these papers will not be counted

for ranking,

38. '-''t the time of the hearing, tha learned .Additional

Solicitor General contended that the rules have conferred

discretion on the U.P.S.C, to fix the minimum qualifying

marks for the compulsory subjects for the sake of flexi

bility, The Commission has the discretion to fix the

minimum qualifying marks so as to 'regulate the number of

candidates for the purpose of calling them for intervieu.

As the minimum qualifying marks could be variable from

examination to examin.ation, it is not disclosed, to the

.candidates and has been kept as a secret. Houeuer, he

disclosed the secret to us at. the time of the hearing.

According to him? the minimum marks for the qualifying

subjects hav/e all along been only 20 per cunt.

39. The statistics of the candidates uho have failed

in these subjects for the last three years uere indicated

to us during the heari ng. The percentage of candidates

uho failed in these subjects is around 4 to 5 per cent of'

the candidates uho qualify for admission to the Hain

Examination, The statistics of the candidates uho faile^d

in the Indian language/Lnglish in the examinations of

1985, 1986 and 1987 are as unders-

I'Jo, of candidates No. of candidates
Year failed in Indian • failed in English

lanquaqe

o

1985 41 327

1966 29 252

1967 73 662,

» •» 24,, ,
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40. It appears that the Government have decided on

policy considerations not to include the marks in the

coaipulsory papers in the competitive component. The

rules were amended^ in 1986 to provide that Indian language

v-/ill not be compulsory for candidates hailing from North-

Eastern States/ Union Territories, or Arunachal Pradesh,

A'lanipur, /'••feghalayaj Mizorarn, Nagaland and Sikkim. 'No such

exemption is given in the case of English,.

41. '"^s re.^ards re- valuation of answer-scripts of the

candidates j the rules of trie examination neither permit

it nor do they prohibit it. The reason why re- .valuation

is not being allowed appears to be that it would cast a

heavy burden on the U.P.S.G. if requests for re--valuation

are received from a large number of candidates,

41A, A similar prayer for'revaluation was considered
its judgc3ment dated —

by the Calcutta Bench of the Tribunal in/12.2.36 in Su^jay

L^as Gupta Vs. Union of India. In that case, the applicant

had appeared for Civil Services (.Vlain) iixaminations held

by the U.P.S.G, thrice (between 1978 and 1933). In none

of these examinations, the result was upto his expectations.

On the first two occasions, he v;as offered appointment in

Group '3' Services, which he rejected. On the third

occasionj- he was offered an appointment in a Group 'A'

Service and he accepted it. He could not get into the

I.A.3. Service or some other Service of his choice as his

position was lov>; down in the merit list. He contended that

his answer-papers have not been fairly and properly examined

and he requested the U.P.S.C. for re-examination of his

answer-papers. This was not agreed to by the U.P.S.C,-

•dismissing the application, this Tribunal observed that

the judicial process does not exist for supporting anybody's

whims or his ov«t exaggerated self-assessment. If every

...25/-
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candidate, v.'ho is unsuccessful, or 'who secures marks

below his expectations, is allovved to plead unfair

evaluation on the part of the U.P.S.G, and compel

the Commission to•re-evaluate the papers, the

v.'hole system of examinations by the U.P,S.,C,' will come

to a halt,

4lB, I'ie are inclined to agree v^dth the vievvs

expressed by the Calcutta Bench of the Tribunal.

42e In our opinion, the prescription of qualifying

marks in compulsory subjecWcannot be considered to be

. . • m unconstitutional. The present system v/hich has been

1^. embodied in the rules is based on the experience of holding
examinations over the years and the policy and v/isdom of

the Government, \ jVerely because there can be a different
<V-thG rules embodying CV-

view of the matterj we are not inclined to strike down£the

existing system.

43» In Maharashtra State Board of Secondary Hducation

and Others Vs-,' Paritosh Bhup'es Kumar Sheth, A,I,R,1984'

SC 1543, the Supreme Court observed as under: -

•'The'Court should be extremely reluctant to

• substitute its own views as to what is wise,
prudent and proper in relation to academic

matters in preference to those formulated

by professional men possessing technical

expertise and rich experience of actual day

to day working of educational institutions

and the department controlling them."

44» Helying upon the observations of the Supreme Court

. in Javid Rasul Bhatt Vs. Jammu & Kashmir, A.I.R. 1984 S,C.

373, a Division Bench of the Gujarat rligh Court in L.P.A,

No.381/35 (Surajit Kumar. Dass/Kamlesh Hari Bhai Goradia Vs.

,26/-



- 26 -

Chairman, LI«P,S.C,^ Union of India & Another) dsliusred

its judgement on 14th April, 1985 wherein it has been

obserued thus;-

"It is no doubt true that in academic matters the
jurisdiction of the court under Article 226 of
the Constitution is psripherol inasmuch as the
Court does not sit in the matter as a Court of
Appeal nor does it interfere unless the system
of exariiinati on including that of moderation is
unreasonable and arbitrary or where mala fides
are alleged. It cannot be gainsaid that if in
the selection of the method of examination
including that of moderation tuo alternatiue
courses are reasonably possibles, the Court
uould not insist that a particular method be
adopted since it uould be in the ultimate
analysis the agency conducting the examination
which uould be the best Judge as to uhich
method should be preferred and adopted having
regard to the peculiar situatioh before us,
3y and large, it would not be proper for the
Courts to Venture into such "inclusive thickets'"
like selection procedure, method of examination
including that of moderation 'stc, when such
matters are left to the expertise of the agency
to uhich the assignment of selection is made
since it is assumed that the members of such
agency are men of experience and more knowledge
in that behalf except where the method and/or
the procedure so adopted becomes unreasonable'
or arbitrary or amounts to denial of equal
opportunity,!"

45, The Supreme Court dismissed on 11,3.1987 the SLP

filed against the aforesaid judgement of the Gujarat

High Court.

46^. . In view of the above, we are not inclined to

accRpt the contention of the applicants that the rules

of the examination insofar as they confer-unfettered

discretion .upon the U, P.S,C, to fix the minimum standard

for qualifying in the compulsory subjects and insofar as

they do not provide for re~evaluation,are discriminatory

and violative of their fundamental rights under Article

14 of the Constitution,

47. Another relief claimed by the applicants is that

the respondents should disclose the rhinimum standard to

, • « ^ t t t
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be attained in the qualifyinj coripulsory subjects and also

disclose the same in the examination rules henceforth.

They hove also prayed that the respondents should declare

their results in General Studies and Optionals and that

tne same cannot be v;ithheld on the ground that they have

failed CO secure the Qinirnurn qualifying marks for the

c o; opu1 s o ry s u b j e ct s ,

43, dith regard to the above contentions, it may be

stated that the rules of the examination specifically

provided that the papers of 3aneral Studies and Optionals

of only such candidates will be evaluated as attained

such, .ninirnuin standard as .lay be fixed by the Commission

in ch-)ir discretion for bhe qualifying papers on Indian

lan_jua_;6 and English. It is not open to the applicant

having appeared in the exainination and failed, to, chrj,llen;:e

ohe validity of the very rules under •.vhich the examination

v^as held. In this context, reference .nay be made co the

decision of the j/'iadras High Court in O'.i-wO.K. Lakshmanan

Chattiyar Vs. Corporation of madras, A.I.R, 1927,->bdras 130

and of the Suprene Cou"t in ^'l/s.Panna Lai Binjraj Vs, Uiion

of India,A.I.R, 1957 -.C, 397 at 412, in support of the

vi&'.v that having taken up the examination, the candidate

cannot chaLlon;]e the very exam.ination. In the Madras

case, the lli-Jn Court observed that '.'here a party

Sad submi'tted himseli to a jurisdiction, he cannot

afterv/ards be ollo'.ved to repudiate it. In Panna Lai •

Sinjraj's case, the Supreme Court held that having

acquiesced in the jurisdiction of the Income Tax

Gom:;iissioners to '.diom the caies of the- petitioners had

been transferred, they '.'ere not entitled to invoke the

jurisdiction of the Cupreme Court under rirticle 32, Tne

Supreme Court follo'.'ed the decision in the .Madras case •

i.aentioned above,

. ..,23/-
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49. In viev; of the oforereid claciGions, v/e are ox

t;';e opinion that there is no infirnity in the rules of the

exs'-Tiination and that the contant,ion of the applic.ants

that the respondents should disclose the rninimuni standard

to be attained in the qualixyinj co:npulsory subjects and

that they should declare their results in General Studies

and OptionalSp is untenable.

50. The applicants have also made a prayer that they

should be allov,'ed to appear for the interviov/, or alter-

na':iv9ly, the respondents should be directed to ^rant

tharn another chance to appear for the Civil -services

^ (.'̂ •lain) examination. •

51. '•'•'.ith regard to the above contention, it ;:!ay be

stated that the nusnber of chances which could be availed

of by a candidate has • i'een specified in the rules of the

examination, '••'e do not see any substance in the contention

that the applicants should be jiven one nore ch-i-nce to

appear for interview or for -the liain Examination.

52." The learned Counsel for the applicants relied upon

the decision in Ashok Kumar Yadav Vs, b.tate of b^aryana,

' 1935(4) S.C.C, 417 at 422, in support of his contention

•that the candidates should be given a chance to appear

for tiie interviev.'. In this case, th;e bupreme Court

considered the validity of certain selections made by

the Haryana Public Service Corn.nission to 'the Haryana

Civil Services (ixecutive) and other Allied Services,

Shile upholdin'^' the vali.dity of the selections .:iode,

'the Supr6';:ie Court observed as follov.'s: -

"But'in viev-j of the fact that an unduly larcje
number of canaidates were called i;or interview
and the n-iarks allocated in the yjlva, voce. test
v;ere exceedingly high, it is possible that
some of the candidates who rni^ht have otherv-'ise
come in the Select List were left out of it,
perhaps unjustifiably. S.e would, therefore^
direct that all the candidates \-'ho had secured
a miniiiiura of 45 per cent raarks in the '.-'ritten

...29/-
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exaraination but '.vho could :;ot find entry in the
-elGct Lis-t, Ghould be given .one ;noro opportunity
of appearing in tha coinpetitive exan^inction v;hich
Would no"' have to be held in accordance '.vith the
principles laid down in this judgement and this
opportunity should be ^iven to themj even though
they :nay liave .jac.r.ed aje prescribed by tha Rules
for recruit.nont to the Maryana Civil o.ervices

-(^ixecutive Branc'n) and other nllied ii'ervices."

53, The decision o-f the Supreras Court in As'nok iCuaiar

Yadav's case does not support the case of the applicants

before us. In that case the Supre.ie Court came to the

conclusion that 33,3/3 marks allocated for the viva vpce

test for candidates belonging to the general category

was on tha high side. The court held that in th^e future

• selections, the raarks allocated for the viva yoce tost

shall not exceed i2.2;'o in case of candidates belonging

to the general cate'ory and 25/a in the case of e>:~service

Officers. The S-upreiae Court suggested •t'";e above per centag

of 12,2;o as it has been adopted by the U.P.b.C, for

Civil Services f-xaminations. Trie Supreme Court gave

directions to jive one more chance to the candidates who

had secured a minimum of 45;-3 riiarks in the v/ritten

examination in the peculiar facts and circumstances of

tlie case before it. The Court was of the opinion that
'^-^hould not axcGGd

the number of candidates to be called for interviev.^'twice

or thrice the number of vacancies to be filled. The Court

raferrad-'to the same practice follo^ved by the U.P. S.C, in

this regard, Hovjever, the ^iaryana Public i^-'-ervice

Coiiimission had called 1300 candidates for interviev; for 11

vacancies (which represented more than 20 times the number

^ of vacancies). This had brought about certain

distortions ]n the process of selection. .-Without setting

aside the selections already made, the Supreme Court

gave the directions to the respondents that candidates wiio

had secured a m.inimum of 45.'j marks in the v.'ritt::n

examination should be given one more opportunity in the

future selections, Th.us, the facts and circum.stances of

...30/"
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the case of Ashok I-Curnar Yadav are not on all fours '..vith

that of the applicants,

54. The learned Counsel for the applicants c jn'cencied

durinj the arguments that the ?iules of the ilxamination in

question have tiot be.en aiade under the proviso to .'Vcticle

309 of the Constitution. It is true that the llules notified

in the dazette of India Sxtraordinary dated 7th DecepXierj

1935 by the Ministry of Personnel and Training,

Administrative Pieforms and Public grievances and Pension

do not indicate th.at they v,;ere so made. To our ;nind, this

contention is hardly relevant in the present context.

The petitioners have allejed infringement of their

fundamental rights guaranteed under Art.icle 14 of the

Constitution, f^rticle 14 could be invoked even if the

Rules in question are in Lhe nature of administrative

instructions issuai by the t^overnment. As '.ve hove already

pointed out, the applicants have not succeeded in

subs tantia ting. the challenge grounded on Article 14 of the
ij

Constitution.

55. In the facts and circumstances of these cases,

we are of the opinion that the applicants are not entitled

to any relief prayed for by them, as in our viev/, the

discretion conferred upon the iJ.P.S.C. in the matter of

fixing the minimum standard for qualifying in the co apulsory

subjects is not arbitrary but r&asonable. The absence of-

any provision in the rules for re- valuation cannot also

be considered to be discriminatory and violative of the

fundamental rights guaranteed by Article 14 of the

Const itution.

56. The learned Additional -volicitor General submitted

that on the receipt of the representations/, the U.P.'i.C,
tho applicants

have rechecked the ans'ver-books/and have satisfied

themselves that no errors have cz'ept in. In order to

satisfy ourselves, we have also jone through the question

...31/"
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papsrs and answer'scripts of tha applicants uhich ugpg

prrd'jcad in 3 soalsd ccvor bafsra us at tha canclusian

of tha h3aring. Gn a comparison of tha hand-uriting in

t ha3S ansuar-scripts with tha hand-uriting of the

apalicanta, ua 3rG satisfied that thaso partain ta-tharn,

:Ja hiva also satisfied ouEsalvas that tharc arc no orrors

in rcspGct af tha ansuar-shaats of the applicants.

57o In tha rcsijlt thsaa applications ara dismissed

uith no crd-ar .:s to costs. A copy of t'his ord^r should be

placad in each of tha above rnantionnd six ca^c filos,

( 3, P. nukcrji; ; P, K. Karoha )
Adminiatratiuc nambar Uica-Chairraan (3udicialj


