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2, The legel position in regard to 2abandonmen:
0ot service as enuncisated by the Supreme Court may be
briefly mentisned at the cutset,

(L) Referring to tne meaning given in the various
dicticnaries, the Supreme Court observeo in G.T, Lad

Vs, Chemical and Fibres of India Limited, 1979 ScC(L

(&)Y

(

&t 80 thst it must be voluntary relinquishment ana that
it must be total end under such circumstances as clearly
to indicate an absolute relinguishment., Tne %dilure to
rertorm the duties pertaining to the office must be “witn
actugl or imputed intention, on the par£ of the officer
to abandon and relinguish the office, The intention may
be inferred from the acts and conauct ot the party, and
! .

is @ cuestion ot tact, Temporary zbsence is not
oradinarily suitficient to constitute an apandomment ot
otfice,
(2) In Buckingham & Carnatic Company Vs. Venkatiah,
AIR 1964 SC 1272 at 1275, the Supreme Gourt observed that

\ .
apondonment or relinguishment of service is always a
questioh or intention, ena, normally, such an intention
cannot be attributed to an empléyee without adecuate
evidence in thét behalf, put where pérties agree upon
the térms anc conditions of service and they are included
in certified 3tancding Orders, the doctrine. ot common law
or considerations ot equity, would not be relevant, “hether
there nhes been any voluntafy abandonmant of seryice‘or not

is to be determined in the light of ths surmounding

circumstances of each cese,



(3) In /s Jeewandal (1929) Limited Vs, Its Jorkmen,
AIR 1961 SC 1567 at 1369, it was observea that it an
amployee C““LLhqu to be apsent from duty without

obtaining leave and in an unauthorised manneyfer such

.

& long period of time. that an interence may reascnably
be ¢rawn from such absence thet by hisg gpsence he nas-
apendonea service, then such long unauthorised absence
méy legitimately be held to cause @ break in the
continulty of service, It weculd 2lso be & cuestion of
fact to e decided on the circumstances ot each-case
whether or not @ perticular employee can cldiﬁ continuity
ot service for the requisite perlod”wk T

3. In G. KXrishnanurthy Vs, Union of India & Others,
18389{9%) ATC 158, the Madras Bench ot this Tfibunal
obscrved that in the case of abandonmént 0f serxvice, the
employer 1s bound to give notice ﬁo the employee celling

A

upon him| to resume his duty and also o hold an enquiry
before terminating his ssrvice on that ground, The

Tripunsdl followsd the decision of the Bombay High Couxt in

Sauri Shankar Vishwvakarma Vs, Eagle Industries(P) Lid.,

questizsn whethei 2 cgsual labourer has
2bandoned service oy,nqﬁ‘wqﬁ;d depend on the facts and
circumstances of each case. The employer is bound to gilve
notice to the employee in such casesAcalling upon him 1o
resume his duty. In case fhe employer intends to terminate
his services on the grbund of abandonment of service, he

should hold an inguiry before dolng so.

O



5. A4S rej-rds the plea of limitation, the {position
depend on

. — T - . . . . . _ . . . . -

fwould:/vhether the impugned order is void ab initio ot not.

<

If it is void ab initio, the application will not be
berred by limitetion. In this context reference may be
made to the decision of the Supreme Court: in The»state of
M.P. Vs, Sysd wemarali, 1967 SLR 229 at 234, In that case,
the‘Supreme Court observed that the order of dismissal of
an employee had been made in breach of a mandatory
provision of the relevant rules and was totally invalid,

-

Such an oxder had no legal existence. The Supreme Court

e

rejected the defence of limitation raised by the appellant
on that ground, A similar view was taken by the Supreme-
Court in Mohinder.Singh ex=patwari Vs, Punjab Stete, 1977
2LAR 447, The decision of the Mysore Hich Court in State
Qf Mysore Vs, Boramma, 1971L(1) SLR SOlland f the Funjab and
Haryane High Court in St2te ¢f Punjab Vs. Rem Singh, 1986( 3)
SLR 379 ere &ls0 to the same effect,

6, In the light of the aforesaid legal position, we
may consider ﬁhe facts of the applicanf before us and
whether he is entitled to the reliefs scught by Bim,

~

7 The cpplicant was apgointed 25 a casuzl labourer

(6]
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ual labour
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w

on 18,8,1977 which is borns out from the ¢

card, photocopy of which has been produc
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28 of the Faper-Book, Upto 31,12.1S83 he has worked for a
total period of 329 working days. He had completed continuou

working of wmore than 120 days during this period and he

®

became ciigible for payment of wages under the CFC Scale 2nd

o



»

-5 -
and acquired status of a temporary employee., After a gap
of 2 years he was egain appointed on 15,7.1985 and agaih

discharp

o

ed on 14,3.1985, He hss priayed that fthe respondents

¥

(s}
-0

be directed to restore him to duty without considering the

[
(J

artificial break in his working, and thst he be paid salaxry
for the period during which he wes not allowed to work,

S The Yespondents h3ve resisted the above claim in

.Their counter-affidavit. sAccording to them, he could not

héave been appointed after 2 gap of more than 2 years. They
contend that he did not turn up for eppointment on Ist and

13th of each mgnth from 15,2,1933 to 28,.5,1985, Vacancies

‘ O and 1984
were in existence during the jpdlo 1983+ /- to accommodate

him. In July, 1987 there was a vacancy and he was
appointed but he was discontinued on 14.3,1985 on the
ground that "no casual lakour can be eﬁgaged further,

The respondents heve notl deniec -the averment made by the
applicent that he had scyuired t Lemporary det”S, There 1s
also no evidence of any notice of temmination given *o {he
applicant.or any retrenchment compensation given to him.

9. . de have carefully gone through the records of the

case and have heard the learned counsel of both parties,

N

Admittedly, the applicant has acquired temporary status

after he hed put in 120 days of continuous servicee.

T

~I¥) dated

—
(Y

Railway Boerd's Circular No.2z0-Z/190-VIII
21.3,1974 refers to the edrlier circular dated 12,7.1972
wherein the Railway Board had deciced that casual labour

other than those employed on Projects snould be treated as

tempordry.after the expiry of 4 months continuocus employment,

O
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ead of 6 months as existed previously. The respondents

=
u)

have not produced any evidence to substantiate their
contention thét the applicant did nct turn up for

appointment on Ist and 15th of each month from l5g291983 to

28

(o)}
n

+3,1985, They have also not indiceted és to why a notice
was not issued to.him célling upon him to resume his duty,.

i

No notice of terminetion of service was also issued to him,

10. ording to the Railway Board's instructisns contéine

in their letter No.E(N3)II/80/CL/25 dated 2.4,1981, # the
gap between the two spans after 21.10,80 may be condoned,

if the gap is due %0 discontinuidnce of a casual labour on
completion of mork or for non-dvailability of further

productiva work, In case, the 3ob is available and the

retrenched casuval lsbour on having been summoned, doss not

resume duty, the gre J¢OJS spell will not be counted and
service will starf fresh, Gepto be condoned in terms of
21.10.80 oxders are not subject to any time limit. The
service in one unit is not taken into account if the
incumbent joins another senlo:ity unit after completion

of the work in the former unit®,

li; ~according to the rnailwey Boardts lettér No . E(NG)II/
80/CL/5 dated 4,9.1980, "instructions already exist that
aue to @ sizeable number of c3asual labourcrs hdving had to

sché?

]‘J-

be o

H
M

g d due to completion of works, shrinkage of pbudget

etc., every effort should be made to reg&ngage them as and

aC
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"when 'vacancies arise on the basis of their length of service
and good corduct, Complaints have, however, been received
thaf while‘engaging casual labour,.the'old ones, who have
already worked for more days, are being ignored and fresh
\

ones or who have put in less days of service are engaged on
projects as well as on open lines; The Ministry of Railways
have degired, that while engaging casual labour, preference
should invariably bé giveﬁ to those who have already worked
for more days as casual labour on open lines as well as on

. , .
proiectsh,
12, According to the Railway Board's lettei‘. No.E(NG)1I/
80/CL/25, dated 14.5{1984, "prior té 2,10.80, if a casual
labdﬁrer Was discﬁarged due to complétioh of work or non-
availabiiity of further produc£ive work, it was treated as
constiﬁuting.an interruption for purpose of reckoning
continuous employment, After 2,10.80 terminetion of servicé
on account ofhcompletion of work due to non-avikability of
procductive work does not constitute such interrubtion of
-continucus employment, AIn other words, where 2 casual
~labourer is discharged from service after 2,10.80 on
complétion of work or due to non-availability of fﬁrthqr
: produﬁtive work and employed later when the work is aveilable,
the previous épell of service as casual labour is reckoned
as contiﬁuous Wit%'the subsequent spell of service in the
manner clarified in this Ministr#'s letter dated 2nd April,

losin,

13, In the light of the forgqoihg discussion, we are of

= -



the opinicen thet the disengagement ot the services of
the applicant is not legally sustainable, There is
no evidence on record to indicate that the <pglicant

voluntarily abandoned the service as alleged by the

respondents, e, therefore, order and direct that the
respondents thell appeint the applicant as casual

labourer in the zone in which he was working, failing
which anywher%else in India depending on the

availability of vacancies and thst he should be

given all the benefits ahd priv1leges to which a

casual lzbourer acguiring tempordry status is entitled
to, ’

la, - In the facts and circumstances of the case,

we do not make 2ny order as regqirds payment of back
weaos to the spplicznt. The service put in by him from

18.8,1977 onwards will count fox his senjoritv 2s casual

£

/

labourer,

5. The respondents shall comply with the above

y e

directions within @ periliod of three months from the date

of communicdtion of this oxder.

jo)
W

T p2ities will bear their ewn costs,.
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