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CENTRAL .ADMINISTRAT IVE TRIBUNAL
" PRINCIPAL BENCH: DELHI.

BEGHM. NO. CA 770/1987. April 27, 1988,

Shri Kamlesh Trivedi = ... Applicant.

Vs,
Indian Council of Agricultural .. Responcents.
Research & Another ‘ '

CORAM;
Hontble Mr. Justice K.Madhava Reddy, Chairman.
Hon'ble -Mrs Justice J.D.Jain, Vice-Chairman.
Hontble Mr. Kaushal Kumar, Member {Admn.).
For the -applicant ... ' Shri Umesh Mishra,
' Advocate. i
For the reépondents con. Shri P.P.Rao,

Sr.Advocate with Shri
H.C.Kapoor, Advocate.

{Judgment of the Larger Bench delivered by
Honfble Mr. Justice K.Madhava Reddy, Chairman)

In this applicaﬁion uéder Section 19 oflthe
Administrative Tribunals Act,1985 (hereinafter referfed
%o as 'The Act'), the applicant, who is éVBeIdar in'
the Office of the Indian Agricuitural:Rgéeareh Institute,

Pusa, New Delhi calls in question the order dated

130.3.1987 transferring him along with his post to

Regional Station, IARI in Bihar with immediate effect

-in public interest. While admitting that the applicant

who is a Beldar in the office of Indian Agricultural

Research Institute, New Delhi is liable for transfer,

4

it was urged that every public servant has certain

constitutional, statutory and legal rights guaranteed '

!

to him under Article 311, Articles 14 and 16 of the

\
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Constitution and under the Service Rules which include

Rules and instructions governing the»matter‘of transfer.‘

The ofdef of transfer in this case is punitivé and

arbltrary and was ordefed w1thout making a pfoper eqqu1ry.

It was contended that in the light of the Judgement

of this Tribunal in K.u.JINDAL Vs. GcNERAL EANAGER,

NOBTHERN RAILWAY (1), the order must be quashed. The

Division Bench came to the conclusion that "the report

of the.InQUiry Committee shows , the applicant was

associated with the inquiry and his statement Rad been

duly recorded. A finding of misconduct on the part of
the applicant as providing the basis for'tr§05fer could

not be held to be bad or contrary to the ruling given

'in K.K.JINDAL's case®. The Bench referring to the

observations made in K.K.JINDAL's case, said:

"the said judgment does not finally clinch
the legal position on the following two
issues:=-

(1) Whether the competent authority can transfer
a delinquent official on the basis of the
findings of a proper inquiry conducted
in accordance with Article 311 (2) of the
Constitution where the provisions of the
said Article are applicable and/or in
accordance with the rules governing
disciplinary proceedings and the charges
are held to be proved after following
~the prescribed procedure; aqd . -

(ii) if the answer to (i) above is in the
affirmative, whether an inquiry wherein
no charge~-sheet has been served or statement

- e e’ me ™ e em s W O en Tm e e M WS e ER wm e On mw  WE g me e S
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1. ATR 1986/CAT 304,
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regarding imputation of misconduct given but
the delinquent official's statement has been
recorded by the Enquiry Officer or the

© Enquiry Committee, as in the instant case,
caf be considered to be a proper or adequate
enquiry for the pufpose of arriving at a
finding of guilt which would provice a legally
sustainable ground to effect a transfer®.

the Division Bench
In that view of the matter/referred the above two issues

to a Larger Bench for decisione
The reference'wés'occasioned because  both sidés

relied upon the ruling of fhis Tribunal in the case of
KeK. JINDAL Vs. GENERAL MANAGER, fKBI@ERN ﬁAILWAY (1)
in support qf thei: réspéctive contentions; The relevént
paragraphs upon which the’reliance is placed a;e
paragraphs 16,18 and 25 of that-judgemént. dccurring at
pages'é and 10 of the reference order. Two of us |
{ (Madhava Redd?, J., & Kaushal Kumer) were-partQ to the °
judgment in KeKe Jindal's cése;, ihis judgment is often
relied upon as declaring that whenever tranéfer of a

~ public servant is precéded by complaints against him,
it must be held to be punitive andjg;c? an o:der is not
preceded by a proper enquiry, it should be quasheds

‘L to the larger The answer to. the two questions reférred[?nd

Bench ' : ‘
: what exactly the case of Jindal lays down must be based

cn an appreciation, inter alia of (i) the general nature
of an order transferring a government servent from
one place to another or from one post to another at the

4 5%/// o ~same pleace; {ii) as to what is meant by transfer
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being penal in nature and (iii) the extent to which it

i

is subject to-judiciél review, It cannot be denied

thét the Government .or the employer Eas the right to
transfer é pegso? holding & transferable post. Trahsfer_
is an incident of -service and ot a conditiéh of serviéé.

_In\B.VARADHA'RAO Vs . STATE ;F KARNATAKA AND
DTHEES {2) the Supreme Court held: -

nIt is well understood that transfer of a
government servant who is appointed to a
particular cadre of transferable posts from
one place to another 1s an oxdinary incident

| of service and therefore does not result in
any alteration of any of the conditions of
service to his disadvantage. (emphasis supplied).
That a government servant is liable to be A

@:ansferred'to? similar post in the same

cadre is @ normal feature and incident of
government serviceé and no government servaent-
can claim to remain in a particular place or»\

hY

\
in a particular post unless, of course, his
appointment itself is to a Specifiea; non=
transferable posth.:

Hence transfer per se cannot be deemed to be punitive.

Whether a particular order of transfer is penal

in nature or not has to be considered in the perspective
of the broad distinction between a disciplinary proceeding
which may result~ip imposition of'a penalt? on the

one hand and an administrative action ordering transfer .
on the other which is not per se a punishment. While
the former action is taken after observing a quasi

judicial procedure,_the latter is the result of an
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administrative decisione While in the case of all
emplé&ees any such action 1s subject to the Fundamental
Rights guaranteed to a citizen and to ali employées
under the State under Articles 14 and 16)of fhe
Cohstitution and-aléo-other rules made governing the
transfgr and'postings, in the casg oflpersons holding |
civil posts under the State, it is furthexr subject to

Art.311] of the Constitution. Of course, the exercise of

‘quasi judicial. function and the administrative action

are both subject to judicial review by the Tribunal.
But having regard to nature ofAthe power‘exercised,by
the authorities, the scopé and extent of judicial review
wéuld vary iﬁ respect of these actionse |

Power to impose pgnaltyias well as to order.
transfer may be vested in the same authofity ana may be
exercised from time to time. It is where the-power

to transfér is'exercised by an authority competent

to impose a penalty as well as order transfer, that

the question of deiermining whether the impugned order

of transfer is by way of penalty calling for interference,
or is for unexceptional administrative reasons becomes
difficult to determine. That is a matter which must

be scrutinised with reference to certain well settled

géneial principlese.
That an innocucus order of transfer could be penal

in natﬁre and could be arbitrary causing great hardship to

the employee is redognised in a number of judicial
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pronoundements. Surfice to-nofe a few of them:

In the MANAGEMENT O% SYNDICATE BANK VS; - THE
VORIGAEN (3) consm&aano bne question as to when an éroer
of transfer may be interfered with by Courts and Tribunals,
the Supreme Court declared:

"If an orxder of transfer is made mala fiée

or for some ulterior purpose, like punishing
an employee for his trade union activities,
the Induatrval Trlbunals shoulu interfere
and set aside such an order of transfert,

In p;%PUSHPAKARAN Vs.t CHAIRMAN, COIR BOARD
(4) |
(KERALA), Khalld J. (as he then was) observed:

" transfer can uproot a family, cause

QJ

( irrepar ¢ harm €0 an employee and drive
him into desperation. It is on account of
this, that transfers when effected by way
of punishment, though on the face of it may
bear the insignia of innocence, are quashed
by courts®, '

0f xhatid J. find an echo im

[97]

Thése observation
B. VARADHA RAO vs. STATE OF KARNATAKA AND OTHERS (2)
as under:

"One cannot but deprecate that frquent,
unscheduled and unreasonable transfers
can uproot a family, cause irreparable
ham %o a government servant and drive
him to desperation., It disrupts the edu-
cation of his children and leads to
) numerous other complications and problems
and results in hardship and deomoralisation.
It therefore follows that the policy of
tfansfér'should be reasonable and fair
and. should a?ply to everybody equally. ,
/// ' ! But, at the same time%;cannpt be forgotton
46” - _ . - AR _

(3) AIR 1966 SC 1238

(4) 1979 (L) SIR 309
(2) 1986 4sCC 131

ARG # i N
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that so far as superior or more responsible
posts are concerned, continued posting at
one station or in one departmént of the
government is not conducive . to good adminis-
tration., It creates vested interest and
therefore we find that esven from the British
times the general policy has been to restrict
‘the period of posting for a definite period.
We wish to add that the position of Class TTT
and class IV employees stand on a different
footirig, We trust that the government will
- keep these considerations in view while
making an order of transter®,

Thus tuosugh a government servant is liable for

transfer he too is guaranteed the protection of
Articles 14 and 16. Even aﬁ administrative order of
transfer when attacked as violating the said fundamental
rights %k must ;ﬁand scrutiny by the Tribunal.

In E.P. ROYAPPA Vs.( STATE OF TAMIL NADU AND
ANOTHER(5) , the Supreme Court by majority decision
gave a new dimension to Articles 14 and 16 of the
Constitution by declariag:

"Article 14 is the genus while Art, 16 is

a species, Article 16 gives effect to the
doctrine of equality in all matters relating
to public employment. The basic principle -
which, therefore, informs both Arts, 14

and 16 is equality and inhibition against
discrimination. Now, what is the content
and reach of this great equalising
principle? ...... From a positivistic

point of view, equality is antithetic to
arbitrariness, In fact equality and.
arbitrariness are sworn enemies; one belongs

C%/// : to the rule of law in a republic¢ while the

&J (5) AIR 1974 SC 555
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other, to the whim and caprice of an
absolute monarch. UWhere an act is
arbitrary, it is implicit in it that

it is unequal both according to political
logic and constitutional law and is
therefore violative of Article 14, and

if it affects any matter relating to

public employment, it is also violative

of Art, 16, Articles 14 and 16 strike

at arbitrariness in State action and

ensure fairness and equality of treatment.
They require that State action must be

based on valid relevant principles applicable

alike to all similarly situated and it must
not be guided by any extransous or irre=

levant considerations because that would be
denial of equality. vhere the operative
regson for State action, as distinguished
from motive inducing from the antechamber
of the mind, is not legitimate and
relevant but is extraneous and outside
the area of permissible considerations,

it would amount to mala fide exercise

of power and that is hit by Articles
14 and 16, Mala fide exercise of power
and arbitrariness are different lethal
radiations emanating from the same vice:
in fact the latter comprehsnds the

former. Both are inhibited by Arts., 14
and 16 ...... It is also necessary to
point out that the ambit and reach of
Articles 14 and 16 are not limited to -
cases where the public servant affected
has a right to a post. Even if a public
servant is in an officiating position,

he can complain of violation of Arts.l4
and 16 if he has .b=2en arbitrarily or
unfairly treated or subjected to a mala fide
exercise of power by a State machine.

It is, therefore, no answer to the charge
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of infringement of Articles 14 and 16 to
say that the petitioner had no right to the
postess« That might have some relevance to
Article 311 but not to Articles 14 and lé.

The Court then considered: _
Myhether the transfer of the petitioner first
to the post of Deputy Chairmen and then to
the post of Officer on Special Duty was
arbiﬁrary, hostile and in mala fide exercise
of power. What was the 6perative reason
for suéh transfer: was it the exigencies of
public administration or extra administrative
considerations having no relevance to the
question of transfer? Was the transfer to
the post of Deputy Chairman or Officer on
Special Duty so irrational or unjust that
it could not have been made by any reasonable
administration except for collateral reason?
These are the questions which call for our -
consideration®, o

An employee though liable for transfer may, thérefore,
successfuLly challengeithe order-of transfer, if the
Operétive reason for ordering transfer is to punish or
is an extraneous or impermissible consideration or is
mala fide or is arbitrary. |

Applying the various dicta of the Supreme
‘Court, @ Bench of this Tribunal in K.K.Jindal's
case (supra) fuledAas unders

"It caﬁnot be gainsaid that transfer is

an ex%éency (incident) of service and may

be orderedifor administrative reasons

~and the employer is the best judge in this

regard. At the same time, an order of transfer

as observed by V.Khalid J. {as he then was)

in P.,Pushpakaran V;Chairman, Céir Board

(Kerala) {1979 {l) SLR 309, *can uproot a

family, cause irreparable harm to an employeé
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and drive him into desperation. Tt is on
account of this, that transfers when effected
by way of punishmeﬁt, though on the face of it
may bear the insignia of iﬁnocence, are
quashed by courtst. That is the human aspect
of the matter, However, exigencies of
‘administration and public interest must take ..
precedence over individual inconvenience'
or Hardship.' A welfare state, governed by
Rule of Law has therefore attempted to ensur
fairness and equality of treatment and eliminate
arbitrary action even in the matter of transfers
by enunciating a policy. Though the State
was not_bound.to eﬁﬁnciate a policy in this

' v I

regard, in which case each individual transfer

when gquestioned would have to be considered on

[0}

its merits, once a policy-is enunciated, any
agtion not conforming tp it would prima

facie be unsupportable.‘ A very strong case
would have to be made out to justify the
deviation rrom the declared policy. Like
evéry other administrati?e order, an order

of transfer also must conform to rules, if any,
framed, and polic?, if any, enunciated by the
Government, Even if- there are none, an oxder
of transfer cannot be arbitrary or discri-
minatory, for that is a Constitutional requirement

which every order must satisfy",!



=ou

2| ,52% g1 0[Sy

Power to take disciplinary proceedings and impose
any of the penalties on civil servants is subject to

Art.31l1 and governed by CCS{CCA) Rules and in the case

of‘other public.sérvants by their Service Rules and
other édministrative~instructions issued in this behalf.
The contravention of any of these wogld almost always
vitiate theAdisciplinary proceedings and the penalty
imposed is liable to b; struck down. As the right of

a government servant toc hold a pafticular post or rank

or to receive certain pay and allowances ls affected

by the imposition of penalty and aistigmé is a lso attached,

on account of a finding of "misconduct®as understcod in

: even : |
service law,/in the absence of any specific Rules

governing discipiinary proceedings principies'éf-n_
natural_just;ce are required to be qbserved in taking
disqipliqaryvéctidn. The power to order transfer,
however, is genérally not governed_by any statute or
rules. If a person is appointed to a traﬁsferable post,
the éompefént authority may transfer hiﬁ. fhe govefnment 
or the employer, however, issues instructions or

enunciates transfer policy to guide the competent

aufhérity in the exercise of this administrative discretion. -

Obviously, every exigency of service cannot be governed
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by instructions or policies. It has to be left to the

discretion of the administrative head-who may delegate

"this power to any other subordinate authorities. The

transfer policies so enunciated or instructions so issued

'neceésarily leave a lot of discretion in the competent

authority. The transfer policy and the instructi@ns
issued in this behalf would themselves be subject to

the Fundamental Rights guaranteed to a citizen and_v
other provisions of law, if any. &n inndcuous transfer
order may be penal in-hature, may be arbitrary, may be
actuaied'by mala fidés or may be the result of colourable

exercise of power. It may be ordered to favour someone

' else or teach the applicant "a lesson®. Even a bonafide

order of transfer may cause undue hardship to the employée;

'The fact that it causes hardship by itself may not be

determinative of the order of transfer being penal.

Instead of imposing penalty for.‘the chérges prqved,

the competent authority may on the'conclqsion of a
disciélinarf‘proceeding merely order transfer. It may
have been ordered in'addition to the penalty iMsted
fbrvmiséonduct. Various decisions, as already noticed

above, have held that transfer could be by way of
penalty, and if it is by way of penalty, it will
be :vitiateds

In B.VARADHA RAO Vs. STATE OF KARNATAKA (2)

| the Supreme Court‘agmém@}w&dmr:b&&exlaying down the view:

2, (1986) 4 secc 131,
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"That a Government servant is liable to

be transferred tb a similar post in

the same cadre is a nor@al feature and
incident of Government service and no
government servant can claim to remain in
a particular place or in a particular

post unless, of course, his appointment
itself is to a specified; non~transferable’
posp"., did not declare that an order

of trensfer is immune from judicial scrutiny. In
fact the Supreme Court recognised that the power of
transfer may be abused and may be otherwise vitiateds
The learned Judges observed:

"It is no doubt true that if the power of
transfer is abused, the exercise of the
power is vitiated. But it is one thing
to say that an order of transfer which is
not mecde in public interest but for
collateral purposes and with oblique motives
1s vitiated by abuse of powers, and an
altogether different thifg to say that
» such an order per se made in the exigencies
‘ of service varies any condition of service,
express or implied, to the disadvantage of

the concerned government servante...

LN ) . e e ' e e

- o It was no doubt true that the Government

has power to transfer its employees

employed in a transferable post but ,

this power has to be exercised bona fide

to meet the exigencies of the administration.
If the power is exercised mala fide, then .
obviously the order of transfer is liable to
be struck down.®

. Therefore, when an order of transfer is attacked as

9(//< penal, it must be considered from the basic pestulate
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that'nd Government servaﬁt~is.entitled to be retained

at a particular place, that transfer is an incident of

serviceland the Government has the power and authority .

to transfer in the exigencies of administration.

However, any transfer muét be ordered in public interest.
It may be pointed out that no decision has

been brought to our notice which declares that transfer

constitutes a penalty. None of the Service Rules

governiné disciplinary proceedings have enumeréted
transfer as one of the penalties that may be'imposed{'

All that these decisions have observed is that the
traésfer may have been ordered by way of puniéhment;

Since transfer is no£ one of the enumerated éenalties,

the ppocedure laid down for holding a disciplinary |
proceeding is no£ directly attracted. But complaints
agaiﬁst a public servant as to hié éonduct, efficiency,
integrity and suitability for the post he is holding

may be made to the competent authority and in the interests

of good and responsive administration, appropriate

action has to be taken expeditiously . The competent

s

authority may, or may not find any truth in that complaint,
but having regard to the administrative exigency may
be of the view that a more suitable or a more efficient

person should be posted, and for meking place for

" such a person affect a transfer. May be, having regard
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tojthe nature of the complainﬁs received, t he competent\
authority may think that in the interest of the employee
himself, transfer should be ordered; In anofher case,
having regard to the position aqlemployee holds and the
influen#e he commaﬁds at the place of hié poétiﬁg, a
proper inquiry into the coﬁblainﬁs itself>may necessitate
a transfer. .Both pending invéstigat;oh and an enquiry
intd the’chargés; the disciplinary authority is’empoﬁered
to sﬁspend an employee. ‘Bﬁt it is‘gqu adminisﬁratiog not
to . resort fo‘suspéhsion of employeeé_mérely because
complaints_arg received and must bé investigated. %hethe;
a person should be suspended or not is a decision whith
has to bé takeﬁ on the facts and circumstances of the
particular case by the competent authority, it may not be
necessary to suspend the emplcyeé if the desired resﬁif-
of facilitating the inquiry could be achieved by transferr-
ing the employeé 6oncerned_from that“ﬁlace or posty |
Suspension, ﬁén@ing'an inquiry often results in loss of

/
a part of emoluments and causes great hardship to the

employee, yet it was nevér held to be’a~penaltya Suspension
from service, is viewed by the public §erVantvhim§elf

as a siigma, but yet when the courts have-held that

to bé ﬁot a pénalty,'much less could an erdér of transfer,
whicﬁ does not resgltiih loss of emolumégts~0ﬂ\attach a

stigma and which is made without any finding on the

merits of the complaint‘éonstitute a penalty or deemed to

be by way of_penalty. _The-competent authbrity has undoubtec

i
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, power'tO'sﬁspegd én employeé. if the competegﬁ authority
instead-of Ordering'éuspengion'orders.t:ansfer, it cannot
Eelsaid‘to be by waylof penalty. Peddency of a
disciplinary proceedingloz receipt of a complaint'may

itself be, therefore, a valid ground for transfexs

Nonetheless the power to transfer cannot be exercised out
of ulterior motive;, or-resorfeq toktd.favour one embioyee
at the éxpense of another. 'Thét w§uld amount to coléurablé
and mala fide egerCise-of_power. That'Would be an

arbitrary order. Transfer should be made to fa¢ilitate
the inquiry. But merely because a complaint iéieither
being invésiigated or a charge ofvmisconduct is under
inquiry, it cannot be presumed that.{hg order of'transfer
is penal in nature. Whethér a parfiéular order of transfér
is penal in nature or is the result of colourable or

mala fidé exercise of power or is wholiy arbitrary must
depend on the facts ahd circumstances of each case. When -
an order of transfer is challqued oA any -of these grounqs
: and a. prlma faCLe case is made out, the Tr;bunal would have
to examine how far it stands judicial review .-

JReliance upon fhe judgment in K.K.JINDAL Vs,
GQNERAL MANAGERy NORTHERN RRIL“%Y (1) to contend tha% eV°ry
order of transfer mus+ be preceded by an inquiry, we must
at“onée.say is misconceived. In paragraph 6 of that-
judgment , extracted above, ;t was clearly recognised

"hat transfer is an exigency of service and may be ordered
" for adhinistrative reasoas and the employer is thé best

judge in this regard«" The transfer in that case as admittec
in the counter affidavit, referred to in para 14 of the
‘judgment was ordered because "he has been indulging in
undesirable activities and he does not have a good
reputation®. The court on the facts of the case came

to the conclusion that: _

: "Except the statement in the counter
affidavit that the transfer ‘is ordered
in public interest and is intended to

break the links of the petitioner, what

- s s Em em wm e - een ew W= wm - N % m S EB, em W B ww wm =

1.’ ATR 1986 (1) CAT 304. -
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those links were, is not spelt out. One
thing is obvious from the above that this
“transfer is not @ routine administrative’
transfer®, -

The court then proceeded to consider in paragraph

16 that: - /

"though the order of transfer is innocuous, the
respondents have relieved the Tribunal of

the task of tearing the wveil to find out

what the "operative reason?® for the transfér
was. They have themselves stated in the
counter affidavit that the transfer is

ordered because the petitioner was indulging

in #undesirable activities" and because "there
is a cloud on his integrity". It is a

transfer for the specific reasons mentioned

in the counter éffidavit referred to above.

. The transfer is not merely on complaints but
Qh certain conclusions arrived at by the
respondents with regard to the conduct
of the petitioner,' that he was indulging in
undesirable activities. These conclusions
drawn behind the back of the petitioner upon
the complaints made, cast @ stigma on the

petitioner and positively mar his future
prospects., Since the petitiongr was occupying
a sensitive post with public dealings, the
respondents could perhaps have legitimately

transferred him on administrative grounds

_on receipt of complaints. But the transfer

made upon reaching a conclusion that he is

indulging in undesirable activities goes a .
step further inasmuch as it finds him quilty

of a conduct not expected of a.pgblio sexvante.
Any action taken on that basis apart from

attaching a stigma to the petitioner certainly
impairs his future career as a public servant.
' The transfer is punitive. A routine transfer

ordered merely on administrative expediency .
cannot have such penal consequences.". (Emphasis
supplied)
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The first portion of these observations vize "since the

petitioner was occupying @ sensitive post with public

dealings, the respondentstould perhabs have legitimately

. transferred him on administrative grounds on receipt of

complaints" is often overlooked in placing reliance upon
this judgment to challenge the order of transfer and
only'thé latter portion of these observations is highlighted
All that this judgment declares is that a positive

finding as to misconduct cannot be given while ordering

transfer and as any. such finding would attach a stigma

to the transferee, the transfer would g& in that sense
be punitive. It would be further observed that.the
court did not lay down in that judgment that any brder
of transfer ﬁade consequent upon complaints should aiways

be preceded by an.inquiry. What the court observed

~was that a finding of misconduct which attaches a stigma

to a public servant caanot be arrived at without inquiry

and any order of transfer based upon sﬁch_a finding.would

“

be bad. This is made clear in paragraph 18 of that

judgment where the court said:.

#"The respondents in their counter have .
themselves come up with a specific allegation
that he was indulging in "undesirable '
activities" and that he was not enjovying

a Mgood reputation". It is thus clear

that, but for these conclusions.reached -

by the respondenté in regard to the
petitioner's conduct, they-would not have

transferréd him. It is thus inconﬁrovg;tible
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that the petitioner's transfer was not a
routine administrative transfer to meet the
exigencies of service. When the respondents
themselves state that the petitioner was
transferred becausehe was indulding in
undesirable-activities, that amounts to

~arriving at a positive conclusion as regards
his conduct. Transfer ordered upon reaching

" such a conclusion cannot be said to be one
made merely because of bad reputation but is
one based on a finding as to the conduct of the.
petitioner which conclusion is -not based on
any inquiry conforming to Art.3ll (2)
ERHER ARG R EAXAXE xSEKXLREXXKXKAKHHRARREXKE,

3«. and the provisions. governing dlSClollnary

. proceedings. Such a conclusion cannot be
reached behind the back of the petltloner.
Though transfer per se does not constitute a

"punlshment, in certain cmrcumstances it may be

) punitive. Tt-would be so if ordered on

' reaching a conclusion that the person

- concerned is-indulging in undesirable
activitiesf. '

It is, therefore,_qieai that K.K.JINDAL's case
is not an aufhofity for.the proposition that when
complaints are received_andAthe exigencies of'service
r%quihe'that a traansfer be made, an igquiry must necessarily
be held into the complaint before transfer is ordered.
Nor did it lay7doﬁh that‘if a transfer is made on receipt
of a complaint, it would necessarily be deemed to be
penal in natufe. All tﬁét‘it laid down wéﬁ'that a

finding as to misconduct and a finding which attaches

stigma to the employee hot'preceded by an inquiry and

_arrived’at behind'the back of the employeeVCanhot form
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a valid basis for an order of transfer.

Merely because in that case, the transfer
ordered was held.to be punitive and was quashed, to
conclude therefrom that it directs that whenever |
complaints are made against an employee, transfer
cannot be ordered unless an inquiry is held, is to
misread the judgment. As laid down by the Supreme
Court in ALBICA QUARRY WORKS ETC. Vs, STATE OF GUJARA&

AMD OTHERS (6 ) s

"the ratio of any decision must be

understood in thebackground of the

facts of that case., It has been said
* long time ago that a case is only

&% an authority for what it actually

decides, and not what logically

follows from it %,

Further that judgment only lays down that a transfer

cannot be based on a finding of misconduct or any

charge which attaches a stigma behind the back of

the petitioner; it does not go further thét once a
finding on the complaints or charges is reached atfter
inquiry in accordance with the principles of natural
justice or the ruleé governing disciplinary proceedings,
transfer caanot be orderede. Or 1f orde;ed, it would

amount to a double jeopardy as contended by the applicant.

The question of double jeopardy could never arise as

6 AIR 1987 SC 1073. .

S e i iR A
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transfer doeé not constitute a penalty. It is also
not‘one of enumerated penaliies under any of theé
service rules including those governing‘the applicant
herein. In our opinlon, if 'at the'conclusién of the
disciplinary proceedings, one of the eaumerated
penalties is imposed and having regard to the'totality

of circumstances, including the penalty imposed,

the competent authority also deems it advisable to

transfer the employee, it has undoubied power to do

%
so. Such an order of transfer would not be vitiated.
KeKeJindalts case did not lay down that such a transfer
was liable to be struck down. Nor could it be inferred

from anything said therein that it would amount to

double jeopardy. A bonafide decision taken in exercise

of administrative discretion after the disciplinary

proceedings have eaded in the impositioa of some
penalty cannot be quashed either as coatrevening

any principles of natural justice or as amounting to
double jeopardy. &ny such transfer cannot be séid
to be arbitrary éither. What exactly is meant by
saylng that the-transfer is arbitrary? 'Iﬁ the.
circumstances, it can only mean that it was ordered
mala fide or foxr ext;aneous considerations or in

colourable exercise of power., In that sense it would

be arbitrary and violative of Articles 14 and 16.
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When an order of transfer is made, after disciplinaxry

proceedings have concluded, the Tribunal mey be

required to consicer whether it is arbitrary,'mala fide

or in colourable exercise of power. But it certainly
/it is in respect

cannot strike down the qrder as penal merely becauseéof

a person against whom tbere are allegations of

misconduct. Any such view would make & person

against whom there are serious allegations immune

from transfer until those allegations are established

in a regular iqquiry which would necessarily take a

long time. As already discussed above, the very

inquiry that has to be made on the complaints may

reguire transfer of the employee concerned. If

transfer ordered in such circumstances is itself
deemed to be penal and is liable to be struck down,

how can an enquiry be held 1f transfer is found necessary
for a fair enquiry. Further it would also result

in a very unsavoury Situdtion viz. that a person

against whom there are complaints and allegations, 1is

saved from transfer at least until the allegations

are proved even though it is required-to be ordered
forthwith for administraltive reasons but a person

against whom there are no such complaints may be

~

-‘ (.»\ L)
transferred without aany hesitation. Although it

was contended that once allegations are made, unless

Ethe enquiry is made and allegations are proved,
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i transfer cannot be effected, no judgmeht has been
'{ .

i

| placed before us in support of this proposition.

Jindal's case does'nt say so. Transfer is always
! Y . way

1 . s
{ to be ordered 1n the exigencies of administration

i

%
i
|
j
| | ‘
i and in public interest. Individual-hardship and
{

l

public‘intéresf have to be balanced. While petitionér
E may have @ genuine grievance, public interest may

% require a transfer. Public iﬁterests must élways have
§ p;ecedence; It should not Ee ordered for ulterior -

E mot ives. 'It ;hould dot be ordered by way of ﬁunish@gnt

g
iwhich means that it should not be the result of
~§colourable or mala fide exercise of power. It should
P ) '

| not be ordered arbitrarily.

The Government or the competent authorities’

have sought to regulate most transfefs by instructions

or what has come to be known as transfer policies.

Most tfansfef orders are challenged before the Tribunal
as being made in Violation of tgese instructions and

as arbitrary. It is, therefole, neeessary to ascertain
as to what is the nature of these instructions or
transfer policies.

Referring to the nature and effect or ho;ms or
policy of transfer enunciated by the Governmént, the
Subreme Court approved tﬁe observations of the-

Karnataka High Court in VARDHA RAO Vs. STATE OF KARNATAKA
(2) that "the norm§.epunicated by government for the

guidance of its officers in the matter of regulaiing

- B
Py PR
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transfers are more in the nature of guidelines to

24

the officers wﬁd o:der transfers in the exigencies
‘of administration.than yesting of any immunity

frém transfer in the Government servants®.

Even while 56 approving, the Supreme Cogrt'obserVed:

"0ne cannot but deprecate that frequent,
unscheduled and unreasonable transfers can
uproot a family, cause irreparable harm to
a government servant and drive him to
desperation. It disrupts the education
of his children and leads to numerous
other complicafions and problems and
results in hardship and demoralisation.
It therefore follows that the policy of
transfer should be reasonable and fair[ _
and should apply to everybody equally. But,-
at the same time, it cannot be forgotten
that so far as superior or more responsible
posts are concerned,_continued posting at
one station or in one department of the
government is not conducive to good
administration. It creates vested interest
and therefore we find that even from the
British times the general policy has been
to restrict the period of posting for a
definite period. We wish to add that
the position of Class III and Class IV

: employees stand on a different footinge.
We trust that the government will keep
these considerations in view while making
an order.of transfer .

( It would thus be seen that any transfer made

‘

. "
in violation of transfer policy by itself would not be

a ground for quashing the order of transfer for, as.

observed by the Supreme Court in Varadha Rao's case,

instructions embodying the transfer policy are more

2, (1986) 4 S.C.C. 131,
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in the nature of guidelines to the officers who are

vested with the power to order transfers in the

,exigenciés:of administration than vesting any immunity

from transfer in the Government servants or a right in

the public servant. In fact, transfer policy

“enunciated by the Government or other authorities often

allowsa large amount of discretion in the officer in

whom the authority to transfer is vested. However, as any

transfer has %6 be made in public-ihtérest and in the

exigencies of administration, if'a compleint is made,

that it is not ordered bona fide or is actuated by

mala fides or is made arbitrarily or in colourable

. exercise of power, such a complaint is open to scrutiny.

The fact that the transfer is ordered in derogation

of the transfer policy would impose an obligatiod on

- the Tribunal to find out if it was necessitated in

>
!

the ekigencies of administrations If it is found.

that it is against the geseral pOliéy of transfer,

it may lend éome prima facie basis to the allegation

that ‘it is anAarbitéary ordef. But merely because

the order is not in confofmity with the tran§fer

policy, it cannot be quashea for the compétent authority
. o ) . :

is generally vested with the'discretionbﬁo order

transfer in the exigencies of service &nd in public

‘interest. Hence the obligation to show that it is
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made mala fide or in colourable exercise of power
still-lies upon the applicant. ®hile the burden

of proof lies.on fhe'épplicaht, the onus may shift

from time to time and ultimately it is for the

TribunaL to determine whether the allegation of

the applicant that the order of transfer is arbitrary, .

mala fide or made in colourable exercise of power

is established and, therefore, deserves to be_quashed.

If that is established, the order can certainly be

‘ quashed. That does not mean that before meking an’

order of transfer, an enguiry should be conducted

L}

in accordance with the principlés~of;natﬁral justice
intb the allegations, if ahy, made against the
officer sought to be. transferred.

In view of the above discussiocn, we hold

‘that any ordexr of trensfer must be -in public interest

and in the exigency of service on administrative

A gfounds. Tt must not be in colourable or mala fide

exercise of power. It should not be arbitrary. It

must be made by a competent authority in accordance

with the rules and the instructions, if any,‘géverning

the transfer policy. But how far a transfer policy

s

is mandatory, we express no opinion in this case.

That must depend on the wording intendment of the

instructions embodying the transfer policy. The trensfer

o
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itself must be ordered by a competent authority in
bonafide exercise of the power. It should not be a
"fixed® transfer or for settling scores. However,
merely because transfer is ordered on complaints
or after an lnquiry into the guilt of the employee,
it cannot be said to be by way of punishment. The

principle that *!justice should not only be done but

" appear to be done' is not contravened if transfer 1is

made without any further inquiry after a penalty is
impoéed in a pro?er,diséiplinary proceeding. . ~I{ does
not amount to @ double jeopardy, :

Haviné regard té the above discussion, we
answer the first question referred to us in the

affirmative and the second question thus:

No 1nquiry need be made if no finding of
guilt, miscomduct or stigma is attached.,
Transfer may be on administrative grounds
and one of the grounds could very well

be the allegations themselves. If the
transfer is ordered in the exigency of
service without giving any finding on the
allegations, it would not be vitiated.

If a_ chargesheet is issued and statement
regarding Llmputation of misconduct is
given or a memo is issued on a cOﬁplaint
and the representation of. the employee

or statement with reference thereto is
recorded,or even where no charge sheet,
or statement regarding imputation of
misconduct or @ memo has been issued but
the concerned official's statement with
regard to the allegationé has been.

recorded, that would more than satisfy
the principles of natural justice. But
we must add that question of observing
the principles of natural justice in

a case of transfer does not arise where
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it is not besed upon a finding on the
allegatiOQS»of misconduct or the
llkenwoe agalqsL the employeec. But

if a flnd119 of misconduct is arrived
at without observing the principles of

natural justice and that is the
~"operative reason" for transfer, it is

liable to be quashed?.

The papers_may now be placed before the same

Bench which referred this case for final hearing

and disposal.

* (K.Madhaya R.eddy)
Chairmane.
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