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CENTRAL ADMINISTRATIVE TRIBUNAL
PR INC IPAL BENCH

0OA 750 of 1987 Date of dncisimn;}<ﬂ*““hgfhﬁﬁj
Shri U,K.Kesavan & others cess Applicants

yersus
Union of India and others ecoa Respondents

For the applicants - Shri M.,R .Bhardwaj,Advecate

For respondant No,1 - ~ Shri p.pP.khurana,Advocats,
For raspondent No.Z - Shri A.K.Sikri,Advocate,
B oS «SEKHONg

Applicants, who wers serving as Assistant
Director General in the Department of Telecommunications

at the time of filing the instant Application havs
instant
preferred the/Application sesking the following reliefs :-

(1) Tho impugnsd orders containsd in Memo No,4-7/81-

SEA, dated 12th June,1981 (Annexurs A-1) treating
the applicants to have been promoted to the
Sr, Time Scale of the Indian P&T Accounts and

- Finance Service(Group 'A') (for short *the Service!') ,
again on ad hoc basis uwith sffect frem 9th June,1981,
arbitrarily ignering their continuous period of
service on ad hoc basis, from October/November,1977

“and August,1979, bs quashad and set asids,

(ii) The impugned orders contained in the Netification
of Fsbruary,1987(Annsxure A-2) regularising thae
appointment of the first three applicants in the
Senior Time Scals of the Service aonly fram 27 January,
1987 and fixing their inter-se seniority in
ju xtaposition with that of the direct rescruits of

1981 examination who joined the Service in 1982
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be quashed and set asidse,

(iii) Respondent No,1 be directed to count the
sntire pericd of ad hoc service rendered by
the applicants in the Senior Tims Scale of the
Service from October/November,1977 and August,
1979 for purpeses of their sepiority in that
grads and for promotion to the next higher gradcs
with other consequential bsnefits,

(iu) Respondent No,1 bs further dirsctad to consider
the cases of the applicants for promotion to

the Junior Administrative Grade of ths Service
after they have besn assigned thae right seniority

in the Senior Time Scale with back wagss and

sther consequential banefits,

2, | The preciss grisvance agitated by the applicants
is the alleged unjust deprivation of the benefit of ths
servics rendered by them on ad hoc basis in the Senior
Time Scale of ths Service since 1977‘and 1979 for purposes
of their seniority and promotion to the next highsr Grades
of the Services and the consequsntial bsnefits, Prior

to filing ths Application, Shri p.K.Adiyodi - applicant
No,3 submittsd representation dated 11th March,1987
(Annaxure A=5), Vida Memo No, 4=5/87-SEA dated 6=5-87
(Annsxure A-6) issued by the Department of Communigcatian
(Telscom Board), the aforssaid rspresentation was not

accedad to for the reasen that the Recruitment Rules for
tiie Service do not permit the same,
3 Shorn of f superfluities, the facts garmans to

the adjudication of the applicants! grievances are:-

Service was initially constitutsd with effect

from 1-9-1972 comprising the following four Grades with

the strsngth indicatad against sach Grade:-
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Gradas Scale of " Authorised strength
ga as on parmgnent  lemporary
-.!-.'-Z-g-
(1) Junior Time RS .400=950 12 4
Scale
(2) senior Time Rs, 700-~1250 7 34
Scale
(3) 3Junior Adminis- Rs, 1300-1500 3 10
trative Grads
(4¢) Senior Adminis=  Rs,1800-2250 2 -
trativa Grade ' '
The Indian Posts and Telegraphs Accounts and Finance
Sarvice Class II (R-cruitmnnt)Rulas,1972( for brsvity
saks callsd the'Rules?') which cams into force w.s.f,
19,72 fagulate the mathod of recruitment to tha Sarvice
at its initial constitution and the maintenance stags,
4, ‘Rule 5 of the Rscruitment Rulas deals with the
initial constitution of the Service, Ruls 6(1) provides
for methed of recéruitmant to the Servics after its initial
constitutioneAs per the said Sub-rule, recruitment
after ths initial consitution of ths Service shall bs
made by any of the follouing mathodsynamely s= |
(2) by a compstitive sxamination hald in accordance
/ with ths provisions of part III of ths Rulss,
b | '
! ‘ (b) by promotion in accordanca with the provisions of

part IV of the Rulas;

(¢) by dsputation ot transfer in accordance with
the provisions of Part V of the Rulss,

As per Ruls 6(2)(a), fifty percent of the psrmanent
vacancies in thne Junisr Tims Scals of ths Service shall

ba filled by dirzct rscruitment in accordance with the
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"provisions of part IIl of ths Rules and the remaining
fifty percsnt permanent vacanciss wera to be substantive
appointment of temporary officers of Junior Time Scals

of the Ssrvics, who wers approved for substantive appoint-

ment to that grade in the ordsr of their seniority,

As per clauyse (b) of the aforesaid sub-ruls,

temporary vacanciss in ths Junior Tims Scals of the
Service were tolba fillsd by promotion in accordancs with
the’provisions of Part IV of the Rules,

Rule 17 of the Rscruitmsnt Rules containsd in
part IV thersof is in the follouing terms:-

"After tha initial constitutisn of the Servics, -

appointment to various grades shall be mads

as Follous:- -

(i) Junior Tims Scals: Appointmsnt by promotion

to the Junior Time Scale in tha 3Service
' shzll be mads by sslsction on merit from
amongst officars of the Posts & Telagraphs
@ _ .Accounts and Finanéa Service Class 1I,
with not less than ssven years® approved
sarvice in the grade on the rscommenda-
tions of a duly=constituted Departmental
Promotion Committse and in consultation
£5 . with the Commission.

(ii) Senior Time Scals: Appointment to the

Senior Time Scale in tha Service shall be
madea by promotion of officars in the
Junior Time Scale, with not less than
5 ysars'! service in the grade, in the

order of ssniority subjact to thas rejesction
of the unfit,

Provided that officers of tha Posts &
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(iv)
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Telsgraphs Accounts and Finance Sgrvics,

Class 11, including thoss promotad to

Junior Time Scale undsr clauss (i) may

"be allowsd to officiate in the Ssnior Time

Scale till such tims as officers of tha
Junior Tims Scals are availabls for

ragular promotion to Senior Tims Scals,

Junior Administrative Grade; Appointmant

to the Junior Administrative Brada in thas
Ssrvice shall be mads by sslsctisn on

merit from amongst officars of ths Senior
Time Scale in the Service with not lsss
than five ysars! approvad gsrvice in the
grade on thes rscommendation of a duly= |
constitutad Departmsntal Promation

Committas,

Ssnior Administrative Gradeg Appointment

to tha Ssnior Administrativs Grads in

the Ssrvics shall bs made by smlsction on
merit from amongst officars of ths Juniar
Administrative Grads of the Ssrvice,uwith
not less than five. ysars approvsd servics
in the Grada, on the rscommendation of a
duly~-gnnstituted Departmental Promotion

Committsae,

S5e ALl the applicants wers appointed te the Junior

Time Scale and Senior Time Scale simultanwsously on

Apuraly temporary and ad hac basis and subjzct to the
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. decision that may be taken in the Special Civil

~ Application No,3054 of 1976 filsd by non-gazatted

Postal Audit Association Nagpur in tha High Court of
Judicaturs at Bombay(Nagpur Bencih)., Applicants No.1 to 3
were so appointed vide orders datsd 13th Octobar,1977
(Annexure A=3) and applicant No.4 vide orders dated

16th August,1979(Annexurs A=4), The aforesaid ardoré

also 5tipulatsd that the appointment of the efficers

specifisd therein in the Junior Time Scale and Senior

Time Scals on ad hac basis will not bestow on them any claim
for ragular appointmsnt to thess grades, nor will the
servicas so renderad by tham in these grades count for

the purposs of sepiority in ths grade or for promotion

ta the next higher grade,

6e It is not in dispute that the mseting of ths

Departmental Promotion Committse was actually held in April/

May.,1981, '~ All the applicants wers recommended by the

: 1981,
DOPC held . in April/mif, Consequent to ths applicants!

selsction, P&T Board issusd orders dated 12th Juns,1981

(Annexurs A-1) appointing ths applicants simultansously

to the Junior and Senior Tims Scales of the Servica again
on an ad hoc basis with the fellowing rider:-

"the date of sffect of ordsrs for prometion

to tha Senior Time Scals in respsct of
of ficers who are already officiating in Senior
tims Scale on ad hotc basis shall also be

9.6,1981",
7.  The salisnt grounds on which the applicants
have impugnsd Anncxuri A=1 ar;:
(i) Denial of benafit of the pariod-cflserviéa

renderad by them from Gctober/ November 1977 and August,
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1979 in the Senior Time Scale of ths Sarvics, on ad hoc
basis, for purposes af thsir inter-sa ssniority in
that grade and for promotion to ths next higher grada

is grossly arbitrary, discriminatory and vielative of

- Articles 14 & 16 of the Constitution,

(ii) The initial appointment of the applicants
simultaneously to the Junior and ths Senior Time Scales
was made on an ad hoc basis pending selection of the

applicants by a duly constituted Dspartmental Promotion

‘Committes, For the abnermal administrative delay in

convening thi meeting of the DPE, the applicants should
not ba méda to suffer in the matt?r of their rsgular
appéintmant to ths Sanior Time Scale and conssguential
banefits for saniaerity in that grade and praometion to

the naxt higher gradss,

(iii) The rider extractadvhor.inabavo is vholly uncalled
for, It wipes out the servics of the applicants rendersd
in ths Senior Time Scale from October/November,1977 and
August,1979 and is the result of colourable sxercise of
ths power, Ths same is arbitrary, illegal and violative
of the principles of natural justics,

The orders of ?sbruary 1987(Annexurs A-2) regularis- -
ing the appointment of the first thres aﬁplicants to the
Senior Time Scale with effect from 27-1=-87 are allegaa
to be arbitrary, violative of the principles of natural
justicse and disériminatory.

(iv) Fixation of applicants' inter-se seniority in
the Senior Time Scals in juxtaposition with that of the -
direct rscruits to the Junior Timi Scale of the Ssrvice,

appointsd to the Ssrvice in 1982 on the result of ths
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compatitive examination held my? the Commission in 1980
complatslyAignoriﬁg more thaqﬂg\yaars of continuous service
rendered by the applicants in thse Senior Tima Scale
is highly arbitrary, discriminatory and is violative of

all cannons of justics,

(v) Dirsct recruits had not eveﬁ joinsd the Service
on the dates uwhen ths applicants had bean appaintad to
the Senier .Time Scals of tha Service, Dstsrmining of

the inter-se seniority of the applicants with diract
recruits of 1981 examination is irrational, anomalous,

arbitrary, disecrimipatory and wholly uncallsd for,

(vi) Rula 6(2)(a) of the Recruitment Rulss which

arbitrarily debars the bulk of the departmental promottea:
of ficers holding temporary posts, who discharge the same

duties and functions as dischargsd by the substantive

»mambars of the® Ssrvice from thse banafits of their

temporary service for the purposss of their seniority in

the Senicor Time Scale and.cnnsuquential prOmation'to the

" next higher grades gives unbridlad and arbitrary pousrs

to respondent No.1 to ignore the ssrvics rendersd by

the departmental promotes officsrs, is liabls to be

. struck down as vielativs of the fundamental rights

guarantead to such promotee officers by Articles 14

and 16 of the Constitution,
also

8. Union of India = resSpondsnt Na,1 as/ the private

respondents have resisted tho Application on merits

as wsll as on the ground of its being barred by limitation,
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8. Respondent No. 1's case on marits as

set out in the counter is that thes statement that
the applicants were understood to bhave bsen declared
- suitable for simultanzous appqihtment‘to the Juniar
Time Scale and Senior Time Scale of the Service by
the D.P.C. on regular basis is not correct., Ths
applicants were working as Assistant Accounts
Officers and wers promoted alonguwith certain othér
officers simultansously to both Junior Time Scals

ond Senior Time Scale to Group-A of th2 Service on

purely tamporary and adhoc basis till further
orders-sﬁbject to the following stipulations contained
in orders dated 13.10.1977 (Annexure A/3) pertaining
to applicants 1 to 3 and order dated 16.8.79

(Annexure A/4) pertaining to Applicant No. 4:-

"§ﬁe promotion to Junior Time Scale-is
on purely adhoc and temporary basis
until furthsar orders.*

n(b) The appaintment of tha officers
in the Sr. Time Scale of the Service
is on purely temﬁorary and adhac basis
and until further orders."

w(c) The aforesaid promotion and
appointment are subject to the decision
in special civil application No ,3334

of 1976 filad by Nen Gazetted Postal
nssociation, Nagpur in the High Court
at Bombay (Nagpur Besnch).®

w(d) The appointment in the Junior

Time Scale and Senior Time Scale on
adhoc basis will not bestow on the
appointees any claim for regular

appointment to these grades, nor will

QOID.1U/
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the Service so rendersd by them in thase
grades count for the purpose of saniorityQ;
in the grade or for promotion to the next s

higher grade,®
-

The respondent:has stated the baﬁkground to ths
case as under - |

" A gensral poiicy decision was taken by
the Govt, of India to relisve the Comptroller'and
"Auditor Gsneral of India from the reSponsibility

-

of compiling the Accounts of.various Departments
of the Govt, of India a;d to tréns?er the same
to the concernsd Deﬁartmants. .Initially an
Grdinance was issued by the vat.-oF'Indié, which

was. later on replaced by the Bepartmentalisation -

of the Union Accounts (Transfer .of Personnel)

Act, 1976 (No. 59 of 1976)., As a result of the

above policy and coming into Force of the Act,

the entire work of the postal Accounts uhich was

garlier under the office of the Accountant General
Posﬁs and Teiegraphs.has taken over by the Pasts
and Telegraphs Dapartment. The Accounts work of
the Telecom, Uing was taken over by the Department
From Audit much eariief viz, from 1968 in phases
upto 1976. | |

Prior to the taks over of the ﬁostal
Accountsnwork by the Departmant,-the promot ion
of Class -II of the PAT Accounts and Finance
Service was being made in accordance with ths

P&T Accounts and Fiance Service Class II Recruitment

?-figﬁg;[Rules).

Rules, 1968 (for short(

USRRTLY.
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However, the perscnnel who were transferred from

the Audit Departmsnt to the P&T Department at the
time of take over of Postal Accounts work, were to

be given certain special concessions and privileges

and so they were not mergsd with the mainstream

of the then existing P&T Accounts and Finance

Service Class II.. Tuo sets of statutory rules of

racruitﬁant-uere Framed viz, Indién Posts and
Telegraphs Accounts ahd Finance Servicse, Telscom,
Wing, Group '8! (Reciuitment) Rulss, 1980 and
Indian Posts and Telégfaphs'Accounts and Finance
Service,npostal Wing Group 'é' (Recruitment)
Rules, 1980. Although these rules were issued in
1980, they wers giQén fetrGSpsctiva effect from
14441976, The P&T Accounts and Finance Service,

Group 'A' was common to both the Services. Suitable
amendments had to be mads to rule;17 of the

Indian P&f Accounts Finance Service Class I
(Recruitment) Rules, 1972 to provide for the
promotion of Officers recruited in the Department
under the Indian P&T Accounts'and Finance Service

Postal Wing Group 'B* (Recruitment) Rules, 1980.

The vacancies in the Junior Time Scale of the
Indian P&T Accounts and Fipance Service Group 'A!
were to be shared betueén the ﬁFFicers of the

P&T Accounts and Finance Service, Postal uing,
Group 'B' and the P&T Accounts and Fipance Service,

Telecom. Wing Group '8' and this ratic had to be

Fillsd, Due to these problems uhich necessitated the

cendd2/
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which nacessitated—tie framing of_separate
recruitment rules for Group '8! ssrvices and
amendments of the existing'rules for Group fA!

of the P&T Accounts and Finance Service, no

meeting of the Departmental Promotion Committee
could be hesld after 1976 till April, 1981, However,
during this periocd some Accounts Officers vers

appointed on purely ad-hoc and temporary basis .
to ths posts of Chief Accounts Officers under the

proviso to Rule 17(ii) of the Indian P&T Accounts
and Finance Service Class-1 (Recruitmant) Rulss, 1972
which permitted the P&T Accounts and Finance

Service Class Il Officers to of ficiate in the
Senior Time Scale till such time as Officers of
the Junior Time Scale bscome available far regular
ppomotion. But this did not confer on them any
right for being céntinued_in that grade nor for
counting the service for seniority. This pasitien

was made clear in the appointment order itself

vide para 5 of the P&T Board's [lemo No, 4=8/77=3EA,

dated 13.,10.77 attached as Annexurs A.3 to this
Application. Such appointments are fortuitous

in nature necessitated by circumstances prevailing
and cannot be claimed to confer on such officers
any Tight for resgular promstion or seniority.

Their regular promotion to tha grade would have
to be considered by the D.P.C. in accordance with

the Recruitmert Rules, APter stating the background
the respondent has averred that applicants uere

vee 13/
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promoted to Junior Time Scale on regular basis
WeBofo 9.6.81 on the basis of the recommendations
of duly constituted D.P.C. vide orders dated
12.6.81 and their appointment in Sr. Time écale
continued on adhoc basis, Rule 6(2)(b) of the

Recruitment Rules permit temporary vacancies in

the Jr. Time Scale of the Sarvice to be fillad in

_by promotion in accordance with the provisions of

part IV of tha Rules,. 504 of permanent vacancies
andadl temporary vacancies are to be filled in

by promotlon of departmental offlcers. It is

further stated by the respondent that appointment

to Ehe Senior Time Scale in the Service could
be made by promotion of the officers in the
junior Time Scale with not less than 5 years
(reduced to 4 years vide noti€ication dated

10.3.86), of seTvice in the grade in the order

_ of seniority subject to the rejection of the unfit.

The D.P.C. which met on 27.1.87 considered the

case of Shri K, Chandrasskaran = Applicant Ne, 2

and other officers who had completed 4 yesars

ssrv103 in the Junior Time Scale for promotlon

to Senior Time Scale on regular b351s. Applicants
Nd. 1 to 3 were promoted on regular basis from
that date., Applicant No. 4 had not become
eligible for being considered for premotion

to Senior $ime Scale on reqular basis as his
senior direct recruit officer had not completed

the prescribed length of service of 4 years

R Y



2ﬂ
-] 4=

for promotion to the Senior Time Scale, Controverting
the contention about the fixation of inter se
seniority of the applicants alonguwith direct
recruit officers being against canons of natural
justice, arbitrary, discriminatory and illegal,
respondeht has averred that the orders regarding
fixation of inter-se seniority betu=zen the pramotse

officers and direct recruits were made strictly

in accordance with the orders contained in DDP’é
latter No. 7900/Dir,(E)/62, datéd 23.1b.82.
According to the rBSpDndeht the servicas rendered
by ths apnllcants in the Junior Time Scala or
Senior Time Scale on adhoc b331s cannot be

taken into account for the purpose of thalr saniority
in that grade as also"‘/og‘romotlon to the next higher
gradgf-and»that,the action of the rBSpondents

does not violates articles 14 and 16 of the
Constitution, The action of the rBSpondentQ in
appointing thé applicants to the Sénior.Time_Scéla
on adhoc basis contained in Memo. of even number
dated 12, 6 81 as also of pramotion of Applicants

No. 1 to 3 on regular basls with effect From 27 .1 87

—

"5 'Rules

——

is legal, in accordance with the;ﬁi;;fﬁ
and is not violative of principles of natural
justice, The applicénts were fully aware that

they would not be entitled to the benefit of
‘counting of service for any purpose at the time

of accepting the offer of promotion to Senior Time
S5cale and the determinpation of their inter-se
seniority with direct recruits is guite in order

. . T e
and in accordance uwith theﬁ\ga CTE ‘Rules.

__“___‘___,_,.___‘

ceneeals/
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9, ’ private respondents have apart Frdm
raising the preliminary objection about the 0.A.
being barred by time have also raised .objaction
regarding the non maintainability of the Application
Por the reason that the applicants have not availed
of the remedies as per the provisions of Section 20
of the Administrative Tribunals Act, 1985 (for short
the Act)., On merits, the aforesaid respondents say

‘that the decision of the Tribunal dated 6.3.87
(referred to in the representation Annexurs A/3)

in the seniority casa of the officers belonging to
Central Information Service (CIS) is not relevant

to tha case af the applicants. The circumstances
in the two cases are not similar, Applicants ware

not even 91191518 for regular promotion to the

Senior Time Scale as per the provisions of the
Recruitment Aules on the date on which they were
appointed to the 3enlor Time Scale on purely
temporary and adhoc basg&s. Stating that they had
been recruited directly to ' Group-A of the Service
threugh UPSEC on the basis of IAS etc,/Civil Services:
examination held from year to year as specified

at pages 97 and 98 of the Paper book, respondents
have stated that applicants have impleadad only

direct recruits mentioned at Sr., Nos. 2, 3, B, 13, 18,

21, 26, 32 and 40 referred to the aforesaid pages'
and that it is only appropriate and fair that other

direct recruits are also impleaded as respondants

cessslbf
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and given due opportunity to defend their cass,

The other pleas raisad by these respondents ars
that promotionumbggng:'100% on Selection basis at
the time of promotion of the applicants to the
Juﬁior Time Scale, 9/8hri A.N. Dureja, K.5. Kanan,
and 0.P. Malhotra who were junior to the applidants
had superseded them.: As per Rulse 6(1) of the
Recruitment Rules, after the intial constitution
of the Service, further recruitment to the Service,
at its maintenance stage, is made by any of
the following methodssi=

a) By direct recruitment through:

pompeti.ive examination to be held in
according with the provisians of

part III of the Recruitment Rulss

by the UPSC (Rules 8 to 16),

b) In accordance with the provisions of
part IV of the Recruitmant Rules
(Ruls 17).

¢) By deputation or transfer in accordance

with the provisians of Part V of
the Recruitment Rules {(Rule 18).

according teo .Sub=-rdls {2).0F Ruls 6 of the

siii R0 RulBs s 50% of the permanent vacancies
in the Jupior Time Scale are to be filled by
direct recruitment and the FTemaining 50% are to
be filled by substantive appointment of temporary

of ficaers of Junior Time Scake who are approved

for substantive appointmeﬁt to that grade in the
order of+ their seniority., According to sub=-rule 2Z(
of Rule &, the temporary vacanciss in the Junior
Time Scals are to be Filled by promotion in

accordance with th Ls i | ‘
£ e po 3 3 Par
p=ovisions of Part IV of the

cer 17/
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Rules., Vide Rule 21(2), the seniority of ths
members of the Service in each grade shall be
detarmined in accordance with the general orders
ragulating seniority of Goyt. employees issued

by the Govt, from time to time. Referring to

0M No. 9/11/55-RPS, dated 22,12.,1959 (copy Annzxure RA )
including tha general principles laid down thersin,
subsequent clarifications and tha background to the
constitution of the Service as also to the amandmant
of the rules vide notification dated 13.9.80, it

has been averred that ths applicants uere approvad
for resqular appointment to the Junior Time Scale

of Ghoup: A Service by the appointing authority only

on 9.6.31 pursuant to the recommandations of the

DPC  which met in April/May, 1981. They had been
appointed simultansously to the Junior Time Scale

and Senior TimiJScale on pursly temporary and adhoc
basis in 1977/7é)§ggd no right to continue in the
junior Time 3cale without bsing approved by the
D.p.C. Such appointments could ndt be termed to

have besen made merely pending holding of the

meeting of the D.P.C. They could be terminated

any time on availability of the approved candidates

for aspointment on regular bagsis in accordance

with the provisions of Recruitment Rules. The
applicants could be considered by the 0.P.C.

only after they fulfilled the eligibility condition
prescribed in Rule 17(ii) of the Recruitment Rules,
applicants! appointments vide Annzxures Af3 and A/S

were fortuitous and did not confer on them any

0.!...18/
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right for being confinued in Junior/Senior Time

Scale pasts, nor for counting the service in

’

those gradas on adhoc basis for the purpose of

" fixation of seniority or for promotion to the

next higher grade., It is further statsd by

the respondents that ths action of the departmant

is not in any way violative of the principles

of natural justice, discriminatory arbitrary,
illegal or unjustified, the same is strictly in
accordance with the Recruitment Rules and anditions
of service governing P&T Accounts and finance

Service Officers and is not infractive of articles

14 and 16 of the Constitubion.

10. : We have hesard fairly lengthy arguments
addressed by the learned counsel for the parties

and have alsp given our sarnest consideratian
to the pleadingss documents on record and the

aquthorities cited at the Bar.

11 It would appear to be appropriate
to deal at the very outset_ with the preliminary
objections raised by tha respondants, 3o far
as the preliminary objection based on the

provisions of Section 20(1) of the Act is concerned,

- tha same is difficult to be sustained, This is

so, 'as for one thing, the Application has alrzady
bsen admitted on 25.5.87, Ffor another, applicants

did not hava any statutony remedy in respect

of redressal of their grisvances agitated in the

8000019/
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instant 0.As This preliminary objectioh is, therefore,
hereby repelled,

12, As rsgards ths.plsa of limitation,
the challengz to the order dated 12.6981(Annexufe 871 )

which order the applicants sesk to get quashed

and set asié%; is ex=facie and hopelessly barred

by limitation., The cause of action for assailing
Annexure A/1 arose as far back as June, 81 1i.e.
even prior to the periocd of 3 yesars preceding

the establishment of the Tribunal. In such a

case as this, Fhe Tribunal even lacks jurisdiction
- and competenc;;ig condone the delay. The plea

of limitation in raspect aof relisf claimed vide
Clausz (i) of para 27 of 0.A. is, tharafors, hareby
upheld. The challénge to the order of February, 87

(Annexure Af2) is, howsver, within limitation
in that the instant Application has bzen filed

well within the period of limitation prescribed

by Section 2% of the Act. The Application in so

far as it seeks to assail Annexure A/2 is, thus,

hald to be not barred by limitation. In regard

to the plea for implsading other dirsct recruits

set up by Respondents No. 2 to 10, ;t may be

stated that even accarding to the respondants!?

own nlea the othsr direct recruifs could be termad
.only,

to be proper ﬁarties/ In any case Raspondents No, 2

to 10 are direct racruits and can in a way be said

to represent direct recruits, The othar direct

CQOOOQZD/
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thus
recruits would not /aopaar to be necessary parties
ing - for.

justifying non suit/ of the applicants 7.. their

failure to implead the remaining dirsct recruits,

13. Adverting to merits, it would %a
an

NI

appropriate as also expedient to refer to/ extract,

where-avar nscessary, the provisions of the .| ==

Rules, The expresslon "gpproved service" has been

defined by clause (b) of Rule 2 in relation to any
grads -of the Service to mean the period or periods
of Serv1ce in that grade rendered after selection

for a long termed appointment in that grade and

includes any period or periods raferred.to in the

aforesaid clause, Part II of the Rules provides

For method of recruitment ofter the initial
constitution of the Service. As pet Rule 6(1)

recruitment to fhe 5grvice after ths initial
constitution is to be made by any of the follouwing

methods -

a) By competitive axamination held in
accordance with the provisions of
paprt 111 of ths Rules.

b) By promotion in accordance with the
provisions af part IV of the Rules,

.

c ) By deputation or transfer in accordance

with the provisions of part V of the Rules,

As envisagad by Rule 6(2), the recruitment Lo ths
Junior Time Scale of the 5ervice is to be mads,

50% of the permanent vacancies are to be filled

cees 21/
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by direct recruitment and the remaining 50%
permanent vacancles are to be filled by substantive
appointment of temporary officers of Junior Time

Scale of the Service who are approved for
substantive appointment to that grade in the

order of their senimrity. As per Clausse (b)

of Rule 6(2), temporary vacancies iﬁ the Junior
Time Scale are -to be filled by promotion

in accordance with the provisions of part iV

of theRules. Rule 17(i) lays doun the method
of appointment by promotion tu-thé Junior Time
Scale and Senior Time Scale respectively. The

clauses. (i) and (ii) of Rule 17 read thus:-

n17- After the initial constitution of
the Servicae, appointment to variaous
grades shall be made as follows:i-

(i) Junior Time Scale: Appointmant
by promotion to the Junior Time

Scale in the Service shall be made

by the selection oan merit from amongst
officers of thz posts & Telegraphs
Accounts and Fipance Service Class-I1I,
with not lsss than sevan years'
approved service in the grade on the
recommandations of a duly constituted
Departmental promotion Committee and
in consultation with:ths Commission.

(ii) Senior Time Scale:
Appointment to the Senior Time Scale
in the Service shall be made by
promotion of officers in the 3Junior
Time Scale with not less than 5 years
in the grads, in the order of seniority
subjzct to the rejection of the unfit,

provided that officers of the
Posts & Telegraphs Accounts and

Fipance Service Class II, including

. ..22/
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those promoted to Jumior Time Scale

under clause (i) may be allowed to
officiate in the Senior Time Scals
£ill such time as officers of the

Junior Time Scale are available for

regular promotion to Senior Time Scale.®

The provision for determination of the seniority
is contained in Rule 21(2) of the Rules., The same
reads thus:-

mRule 21(2) - The seniority of the
members of the Service in each grade
shall be determined in accordance uwith
the genzral orders regulating seniority
of Govt. employses issued by the Govt.
from time to time." '

14, In support of the claim for counting
the service rendared by the applicants in the

Junior Time Scale and thse Senior Time Scale with
effect from the dats, the applicants were appointed

to the Junior Time Scale and Senior Time Scale
simultaneously vide orders Annexures A/3 and A/4,
the lzarned counsei for tne applicantscontended

that applicants are entitled to the benefit of the

, in the orders
service rendered by them, The rider/to the effect

that service rendered by the applicants in the

aforesaid gradss will not count for the purpaose’

of seniority in the grade is infractive of
apticles 14 and 16(1) of the Constitution and

..t the decision of the respondents for not
. -said ) )
accepting the applicantsvfclaiq)contalnad in

23/
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Annaxure A/6 1s not in conformity with the
decisiorsrendered by the Supreme Lourt as also

the Tribunal in different cases. Another point
made by the learned counsel was that the delay

in holding the D.P.C. can not prejudice the
appliCants’ claim as the aforesaid delay is

entirdly due to the indiFFérence and the remissness
on the part of the authoritiss concerned. The
learned counsel for the respondents countered

by submitting that the appliCaﬁts' aopointments
vide Annexuras A/3 and A/4 uwere not made in
accordance with the Recruitment Rules. The

posts in question are selsction posts in which
there is an element of supsrsession. _Applicants

had alsoc bsen superseded, Thaserappcinﬁmants wera

" made in the background detailed at page 83 and 84

of the counter (which was elaborated by the
learned counsel For the raspondents). The

appointments were pursly on adhoc and stop=gap

arrangement and were valid, The authorities

 relied upon by the learned counsel for the

'apﬁlicants are distinguishable and do not

assist the applicants, The lsarned counsel
for the official respondents added that the
case of officers of C£IS, relied upon by the
applicants in their representation, is also

clearly distinguishable, It would bear repetition

- to stata that'brombtiuhfoF the'appliCants to

»the Junior Time Scale and Senior Tims Scale vide

..0..24/
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Annaxures A/3 and A/4 were made purely on adhoc
basis with the clear stipﬁlation that the sams

will not bestow on them any‘claim for regular
appointment to thase posts nor will the service

so rendered by them would count for the purpose

of seniority in the grade;?;r promotion to the

next higher grade. Sincevit is not in dispute that

the 0PC was held only during April/May, 1981,

npromotion of the applicants to the Junior Time

Scale as also to the Seniof Time Scale vide
Annaxures A/3 and A/4 can not be:deemed to be

an appointment in accordance with the provisions
of Rule 17(i) and (ii) of the Recruitment Rules;
sincs the post iA the Junior Time Scale as also

in Senlor Time Scale OF the Serulce are selectlcn
posts and the same are to be Fllled up an the
basis of the rescommendations of the OPC, That
aparg)having regard to the background and
circumstances of tha‘résa“g as detailed at

pages 83 and B4 of tha counter filed by Respondent
No, 1, the aforesaid appointments would seem to be

féptuitous. We may add that it is by now well
settled 'and. as ruled by the Constitution Bench OF the
Apex Court

/ in the land mark Judgmant rendered in the

Direct Recruit Class II Zngineering OFFlcers'

_ 1
Associastion and othesrs V, State of Maharashtra & othe:

it is only the appointmant according to rules
which has to be considered for the purpose of

counting seniority and that if the ipitial appointment

1. JT 1990(2) 5.C. 264
® e s 025/
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which is only adhoc and not accerding to rules

and made as a stop-gap arrangemént, the
officiation in such poét can not be taken into
account for purposes of reckoning seniority;, It
can also not be ga;n said that the proposition
that subseguent appointment made in accordance
with rules and on regular‘bgsis can not pelats - -
back to the date of appointmenﬁ on adhoc basis
and as a stop gap arrangement so as to confer
benafit of counting the service prior to the
cegular appointment for purposes of seniority
also admits of little doubt. Since the matter
stands clinched by the aforesaid decision rendered
by the Constitution gBench. of the Apex Court,

it is scarcely necessary to refer to different
authorities relied upon by the lsarned counsel
for the appliéants. It may all the same be
stated that Narsnder Chadha and othérs Us. Unian

2 ,
of India and others is clearly distinguishable

for the reasaong, firstly that ths quota and rota
had broken down and the adhoc appointments were
continued for 15 to 20 years. UWe may add that

it is not the applicants! cass that the quata

and Tota had broken doun in the instant casse.
3
The .case of D.R. Nim, IPS Vs, Union of India

was a case wherein the stop=-gap arrangemems

had lasted for 8 years and the aforesaid case
sas decided in the light of the statutory rules
viz. Indian Police Service (Regulation of

Seniority) Rules, 1954. The decision of the

29 ﬂ‘;ToRf. 1986 S.Ca 4-9
3. 1967 SIR 221,

LI 0026/
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principal Bench rendered on September 5, 1990

in 0A 1783/88 titlsd "Harpal Singh Vs, Union of
india & others" yent on its peculiar facts which
are distinguishable from those of the present case,
The decision of the Tribunal dated 6.,3.87 renaerad

in T=1250/85 in the casse titled "S$,C. Kacktwana

and others Vs, Union of India and others also

does not assist applicants as the facts in tha®
case ueTe far dis-similar as compared to those

of the instant case, In view of the foregoing,
and the fact that the validity/vires aof the rules
has not bsen challenged, we entertain little doubt
on the point that the aforesaid cleaim of the
applicants which is so to say the main claim,
is not.sustainable. The relief claimed by the
applicants for counting ths entire period of

adhoc service rendered by them in the Senior

Time Scale from October/November, 1977 and

qugust, 1979 faor purpose of their seniority in the

instant case as alsao for promotion ta the next

higher grade does pot merit acceptance. The
same would hold good about the relief seeking

_ on the said basis
consideration of applicants' case/for promotion
to the Junior Administrative Grade of the Servics,
The aforesaid relief could be accepted only if
the applicants' claim for assigning seniority
as prayed wees to be accepted.

15, In view of all what has besen said

and discussed here-ine-above, the Application Faiis.

..0'.27/
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Consequently, the Application is hereby rejected,

No costs,

~ ] ‘ /
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