
m

«

••'K

/•'/

i /
CENTRAL AOFIINISTRATIUE TRIBUNAL

PRINCIPAL BENCH

QA 750 of 1987

Shri U,K.K«savan & others

versus

Union of India and others

For the applicants
For respondent No,1
For raspondent No,2

B.3,SEKH0I\!:

Data of d• c is ion; ^ - -C ij

Appldcants

Respondents

Shri M,R .Bharduaj ,Advocate
Shri P .P .Khurana,Advocate.
Shri A.K.Sikri,Advocate.

Applicants, uho were serving as Assistant

Director General in the Department of Talecorarnunications

at tho time of filing the instant Application have
instant

preferred the/ Application seeking the following reliefs

(i) Tho impugnad orders containad in flemo NOe4-7/81-

SEA, dated 12th 3une,l 981 (Annsxure A-1 ) treating
the applicants to have been promoted to the

Sr. Time Scale of the Indian P&T Accounts and

Finance Sarwice(Group 'A*) (for short «th8 Service') ,

again on ad hoc basis with effect from 9th 3une,19B1,

arbitrarily ignoring their continuous period of

, service on ad hoc basis, from October/November,1977

and August,1979, be quashad and set aside,

(ii) The impugned orders contained in the Notification

of Fabruary,1g87(Annexure A-2) regularising tha
appointment of tha first thrse applicants in the

Senior Tims Scale of the Service only from 27 January,

1987 and fixing their inter-se seniority in

juxtaposition with that of tha direct rscruits of

1981 examination uho joinsd ths Service in 1982
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ba quashed and sst aslds«

(iii) Rftspondent [\|o,1 be diraetad to count th®
sntir# period of ad hoc sarv/ica rendend by
the applicants in ths Senior Time Scale of the
Serwice from October/Novambsr,1977 and (August,

1979 for purposes of thair seniority in that
grade and for promotion to the next high«r grades
uith other consequential benefits,

(iv) Respondent No,1 be further directad to consider
ths cases of the applicants for promotion to

the Junior Administrative Grade of the Service

after they have besn assigned tho right seniority

in ths Senior Time Scale uith back uagas and

othsr consequential benefits,

2, The precise grisuanc® agitated by the applicants

is tha alleged unjust deprivation of th® benefit of the

saruice rendered by thorn on ad hoc basis in the Senior

Tima Seals of thfi Service sine® 1977 and 1979 for purposes

of their seniority and promotion to the next higher Grades

of the Service and the consequential benefits. Prior

to filing the Application, Shri P.K.Adiyodi - applicant

No,3 submitted representation dated 11th March,1987

(Annaxure A-5), Vide nemo No, 4-5/87-SEA dated 5-5-87

(Annexura A-6) issued by tha Department of Communieation

(Telec om Board), the aforesaid representation was not

acceded to for the reason that the Recruitment Rules for

the Service do not permit the same,

3, Shorn off superfluities, the facts germane to

the adjudication of the applicants* grievance ares-

Service uas initially constituted uith effect

from 1-9-1972 comprising the following four Grades :uith

tha strangth indicatad against each Gradei-
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Gradt Seal# of Authorisad strength
pay as on Piymansntl TemporaryLitia.

(1 ) Junior Time Rs,4Q0-950 12 4
Seals

(2) Senior Time Rs, 700-1 250 7 34
Scale

(3) Junior Adminia- Rs, 1300-1SOO 3 10
tratiua Grade

(4) Senior Adminis- Ra,1800-2250 2
trativa Grade

The Indian Posts and Telegraphs Accounts and Finance

Service Class II (Recruitment)Rulas,1972( for brevity

saka Galled ths^Rulas*) uhich earn# into forco bi*e«f«

1,9,72 rsgulata the mathod of rscruitiTient to tha Service

at its initial constitution and the maintananca stags,

4, Rule 5 of tho R?«cruitment Rulas deals with the

initial constitution of the Ssrvice, Ruls 6(1) provides

for raothod of rscruitmant to the Ssrvics aftar its initial

constitution.A§ per tha said Sub-rule, recruitment

after ths initial consitution of ths Sarvice shall ba

mada by any of tha following methodsjnamelys-

(a) by a compatitiva examination held in accordance
uith the provisions of part III of tha Rulss.

(b) by promotion in accordance with tha provisions of
part lU of tho Rulas;

(c) by dsputation or transfer in accordanca uith
tha provisions of part V of tha Rules,

AS par Rula 5(2)(a), fifty pareant of tha pormanant
vacancies in the Junior Time Seal" of tha Service shall

ba filled by dirsct rscruitmant in accordance with tha
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provisions of Part III of tho Rulss and the remaining

fifty parcant pormanant vacancies uara to bo substantiva

appointment of temporary officers of Junior Time Scala

of tho Serwica, who ware approwad for substantive appoint-

mont to that grade in tha order of their seniority.

As par clause (b) of the aforesaid sub-rule,

temporary vaeancias in tha Junior Tims Scale of the

Ssruica uare to ba filled by protnotian in accbrdanca with

tho provisions of Part ly of the Rules.

Rule 17 of the Recruitment Rules cantainsd in

part lU tharaof is in tha follouing tarms;-

«• After tha initial constitution of tha Service,

appointment to various grades shall be made

as folious:-

(i) Junior Time Scale; Appointment by promotion

to the Junior Time Scala in tha Service

shall made by sslsction on merit from

amongst officers of ths Posts & Tslagraphs

Accounts and Finance Service Class II,

with not lass than s9v@n years* approved

service in the grade on the rscommenda-

tions of a duly-constituted Departmental

Promotion Committee and in consultation

with the Commission,

(ii) Se ni or Time Seal a i Appointment to the

Senior Tims Scale in tha Service shall ba

made by promotion of officars in tha

Junior Tims Scala, with not lass than

5 years* sarvica in tha grade, in tha

order of seniority subjact to tha rejection
of the unfit.

Provided that officers of tha Posts &
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Telagraphs Accounts and Finance Ssrvics,

Class II, including thosa promoted to

Junior Time Scale under slauss (i) may

be alloued to afficiate in the Senior Tima

Scale till such time as officers of tha

Junior Tima Seals ar@ ayailabla for

regular proniotion to Senior Tims Seal*.

(iii) Junior Administrativa Grade Appointmant

to the Junior Administrative Srads in tha
Sarvics shall be mads by salsction on

merit from amongst africars of tho Senior

Tima Scale in the Service uith not less

than five years' approved service in tho

grade on the rscommendation of a duly®

constituted Departmental Promotion

Committse,

(iy) Ssnior Administrative GEada; Appointment

to tha Sanior Administrativs Grads in

th® Service shall be mad© by selaction on

merit from amongst officsrs of thi Junior

Administrative Grade of the Service,uith

not lass than fiva , years approved service

in tha Grad®, on the recommandation of a

duly-constitutsd Departmantal Promotion

Committsa.

5« Ail the applicants usre appointed to tha Junior

Time Scale and Senior Time Scale simultaneously on

purely temporary and ad hoc basis and subjact to the
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decision that may ba taken in the Special Civil

Application No,3054 of 1976 filad by non-gazetted

Postal Audit Association i\lagpur in tha High Court of

judicatura at Bombay(Nagpur Bench), Applicants No«1 to 3

uere so appointed wide orders dated 13th Qctob3r,1977

(Annexure A-3) and applicant No«4 vide orders dated

16th August,1979(Annexure A-4), Th® aforesaid orders

also stipulated that the appointmant of the officers

specified therein in the Junior Time Scale and Senior

Time Scale on ad hoc basis uill not bestow on them any claim

for regular appointmant to these grades, nor uill the

service so rendered by them in these grades count for

the purpose of seniority in the grade or for promotion

to the next higher grade,

6, It is not in dispute that the meeting of the

Dapartmantal Promotion Committee was actually held in April/

toy ^,1981, All the applicants uere recommended by the
1901,

•PC held in April/Consequent to the applicants*

selection, P&T Board issued orders dated 12th June,1981

(Annexure A-1 ) appointing the applieants simultaneously

to the Junior and Ssnior Tims Scales of the Service again

on an ad hoc basis with the follouing riders-

"the date of effect of orders for promotion

to thd Senior Time Scale in respect of

officers who are already officiating in Senior

time Scale on ad hoc basis shall also be

9,6,1981",

7, The salient grounds on which the applicants

have impugned Annexure A-1 are:

(i) Denial of benefit of the period of service

rendered by thsm from October/November 1977 and August,
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1979 in the Sonior Tim# Seals of the Ssrvica, on ad hoc

basis, for purpQsss of thiir intar-sa seniority in

that grada and for promotion to tha noxt higher grade

is grossly arbitrary, discriminatory and violative of

Articles 14 4 16 of tha Constitution,

(ii) The initial appointment of the applicants

simultanaously to the Junior and the Senior Time Scales

uas mada on an ad hoc basis pending selection of tha

applicants by a duly constituted Departmental Promotion

Committee, For the abnormal administrative delay in

convening the meeting of tha OPC, the applicants should

not ba mada to suffer in the matter of thsir regular
i

appointment to the Senior Time Scale and consequential

benefits for seniority in that grada and promotion to

the naxt higher grades,

(iii) Tha rider extracted herainabove is uholly uncalled

for. It uipes out the service of tha applicants rendered

in the Senior Time Scale from October/Moverabor,1977 and

August,1979 and is the result of colourabls exercise of

the pouer* Tha same is arbitrary, illegal and vialative

of the principles of natural justice.

The orders of February 1937(Annaxure A-2) ragularis.

^ ing the appointment of the first three applicants to the
Senior Time Scale with effect from 27'-'1<-87 are ailegad

to be arbitrary, violative of the principles of natural

justice and discriminatory,

(iv/) Fixation of applicants* intar>se seniority in

tha Senior Time Scale in juxtaposition with that of the

direct recruits to the Junior Tim* Scale of the Service,

appointed to the Service in 1982 on the result of tha
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C0mp8titiwii Bxaminafcipn hald the Commission in 1980

complately ignoring mor® than ^ y»ars of Gontinuous sgrvics

r8nd«r«d by tha applicants in the Senior Tiroa Seal®

is highly arbitrary, discriminatory and is violativ* of

all Gannons of justic®^

(y) Dirsct recruits had not even joinsd tha Service

on the datss uihen the applicants had b«sn appointed to

th® Senior TirosB Seal® of th3 S«ryic«, ••tarmining Qf

th« interns* seniority of tha applicants uith direct

racruits of 1981 examination is irrational, anomalous,

arbitrary, discriminatory and wholly uncalled for,

(vi) Rula 6(2)(a) of the Recruitmsnt Rules which

arbitrarily debars the bulk of the departmental promottaai

officers holding temporary posts, who discharge the same

duties and functions as discharged by the substantive

merabars of th® SarwiG# from tha bansfits of their

temporary sarvice for the purposes of their seniority in

the Senior Tims Scale and consequential promotion to the

next higher grades giues unbridled and arbitrary pousrs

to reispandant No®1 to ignore tha ssruice rendered by

the departmental promotaa officers^ is liable to be

struck down as uiolativ® of tha fundamental rights

guaranteed to such promotes officers by Articles 14

and 16 of the Constitution*
also

8, Union, of India respondent Mg,l as^ tha private

rospondents hav« resisted th® Application on merits
as well as on the ground of its being barrsd by limitation.
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8, Respondant No, 1's case on msrits as

set out in the counter is that ths statement that

the applicants uars understood to have been declared

suitabls for simultaneous appointment to the Junior

Time Scala and Senior Time Scale of the Service by

the QeP.C, on regular basis is not correct. The

applicants uere uorking as Assistant Accounts

Officers and usra promoted alonguith certain other

officers simultaneously to both Junior Tima Scale

g^nd Senior Time Scale to Group-A of the Service on

^ purely temporary and adhoc basis till further

orders subject to the follouing stipulations contained

in orders dated 13.10J 977 (Annexure A/3) pertaining
to applicants 1 to 3 and order dated 16.3.79

(Annexure a/4) pertaining to Applicant i\Io» 42-
(a) _. , , .

"The promotion to Junior Time Scale-is
on purely adhoc and temporary basis
until further orders,"

"(b) The appointmant of the officers
• in the Sr. Time Scale of the Service

is on purely temporary and adhoc basis
and until further orders."

"(c) The aforesaid promotion and
appointment are subject to the decision
in special civil application Wo.3354
of 1975 filed by Non Gazetted Postal
Associationj Nagpur in the High Court

at Bombay (Nagpur Bench)®"

»(d) The appointment in the Junior
Time Scale and Senior Time Scale on

adhoc basis uiil not bestou on the

appointees any claim far regular

appointment to these grades, nor uill

10/

/ ^
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tha Seryica so rendered by them in thasa

grades count for the purpose of seniority"^
in the grade or for promotion to the next ^
higher grade,"

• I

The respondent';has stated the background to the

case as under:-,

A general policy decision uas taken by

the Govt, of India to relieve the Comptroller and

Auditor General of India from tha responsibility
✓

of compiling tha Accounts of various Departments

of tha Govt, of India and to transfer tha same

to tha concerned Departments. Initially an

O.rdimncB uas issued by the Govt. of India, uhich

uas later on replaced by tha Departmentalisation .

of the Union Accounts (Transfer of Personnel)

Act, 19-76 (l\jo, 59 of 1976), As a result of the

above policy and coming into force of the Act,

the entire uo.rk of the postal Accounts uhich uas

earlier under tha office of the Accountant General

Posts and Telegraphs uas taken over by the Posts

and Telegraphs Department. The Accounts uork of

the Telacom, Uing uas taken over by the Department

from Audit much earlier viz, from 1968 in phases

upto 1970,

Prior to the take over of the Postal

Acpountsnuork by the Department, the promotion

of Class -II of the' P&T Accounts and Finance

Service uas being made in accordance uith tha

P&T Accounts and Fiance Service Class II Recruitment

Rules, 1963 (for shortf" 1968^: Rules),
o '

11/
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HouevBrj the personnel who,ware transferred from

the Audit Department to the PiT Dapartmsnt at the

time of take over of Postal Accounts uork, were to

be giv/en certain special concessions and priuileges

and so thay were not merged with the mainstream

of the then existing P&T Accounts and Finance

Service Class II.. Tuio sets of statutory rules of

recruitmant uers fratnad viz, Indian Posts and

Telegraphs Accounts and Finance Service., Telecom.

Uing, Group 'B' (Recruitment) Rules, 1980 and

Indian Posts and Telegraphs Accounts and Finance

Service, Postal Uing Group 'B' (Recruitment)

Rules j 19BQ. Although thase rules uiere issued In

1980y they were given retrospectivs effect from

1 ,4.1976, The P&T Accounts and Finance Service,

Group 'A' was common to both the Services. Suitable

amB.ndments had to, be mads to rule 1 7 of the

Indian P&T Accounts Finance Service Class I

(Recruitment) Rules, 1972- to provide for the

promotion of Officers recruited in the Department

under the Indian P&T Accounts and Finance Service

Postal Uing Group 'B' (Recruitmant) Rules, 1980,

The vacancies in the 3unior Time Scale of the

Indian P&T Accounts and Finance Service Group 'A'

were to be shared between the officers of the

P&T Accounts and Finance Service, Postal Uing,

Group 'B' and the P&T Accounts and Finance Service,

Telecom, Uing Group 'B' and this ratio had to be

filled. Due to these problems uhich necessitated the

,12/
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ukj.'ch framing of separate
\

recruitment rules for Group 'B' services and

amendments of the existing rules for Group M'

of the P&T Accounts and Finance Saruicej no

meeting of the Departmantal Promotion Committse

could be held after 1976 till April, 1981, Houauerj

during this period soma Accounts Officers uera

appointed on purely ad~hoc and temporary basis .

to the posts of Chief Accounts Officers under the

proviso to Rule 17(ii) of the Indian P&T Accounts

and Finance Service Class-I (Recruitment) Rules, 1972

uhich permitted the P&T Accounts and Finance

Service Class II OFficers to officiate in the

Senior Tima Scale tili such time as Officers of

ths Dunior Tima Scale become available for regular

promotion. But this did not confer on them any

right for bsing continued in that grade nor for

counting the service for seniority. This position

uas made clear in the appointment order itself

vide para 5 of the P&T Board's Pfemo Mo. 4~8/77-3EAj

dated 13J0.77 attached as Annexure A.3 to this

Application. Such appointments are fortuitous

in nature nscessitatsd by circumstances prevailing
4

jjp and cannot be claimed to confer on such officers
any right for regular promotion or seniority.

Their regular promotion to the grade would have

to be considered by the D.P.C. in accordance uith
the Recruitrapnfc Rules, stating the background

the respondent has averred that applicants uare

....13/
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promotad to Junior Tims Seals on regular basis

u.Q.f, 9.6,81 on the basis of the recommendations

of duly constituted D.P.C. vide orders dated

12.6e81 and their appointment in Sr. Time Scale

continued on adhoc basis. Rule 6(2)(b) of the

Recruitment Rules permit temporary vacancies in

the 3r. Time Scale of the Service to be filled in

by promotion in accordance with the provisions of

Part lU of the Rules. SOjig of permanent vacancies

and aiJ. temporary vacancies are to be filled in

by promotion of departmental officers. It is

further stated by the respondent that appointment

to the Senior Time Scale in the Service could

be mada by promotion of the officers in the

Junior Time Scale uith not less than 5 years

(reduced to 4 years vide notifiication dated

10,3,as), of service in the grade in the order

of seniority subject to the rejection of the unfit.

The 0,P,C. uhich met on 27,1 ,87 considered the

case of Shri K. Chandrasekaran - Applicant No, 2

and other officers uho had completed 4 years -

service in the Junior Time Scale for promotion

,/l to Senior Time Scale on regular basis. Applicants
j\jo. 1 to 3 uiere promoted on regular basis from

that data. Applicant Mo, 4 had not become

eligible for being considered for promotion

to Senior Sime Scale on regular basis as his

senior direct recruit officer had not completed

the prescribed length of service of 4 years

.14/
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for promotion to the Senior Time Scale, Controwsrting

the contention about the fixation of inter se

seniority of the applicants alonguith direct

recruit officers being against canons of natural

justice, arbitrary, discriminatory and illegal,

respondent has av/arred that the orders regarding

fixation of inter-se seniority betuaan the promotee

officers and direct recruits uere made strictly

in accordance uith the orders contained in OOP's

letter No. 7900/Dir . (E)/62, dated 23.1 0.82.

According to the respondent, the services rendered

by the applicants in the Junior Time Scale or
Senior Time Scale on adhoc basis cannot be

taken into account for the purpose of their seniority

in that grade as also^promotion to the next higher
grade.' and that the action of the respondents

does not violates Articles 14 and 1 5 of the

Constitution. The action of the respondents in

appointing the applicants to the Senior Time Scale

on adhoc basis contained in Ptemo. of even number

dated 12.6.81 as also of promotion of Applicants

Mo. 1 to 3 on regular basis uith affect from 27,1 eB7

is legal, in accordance uith the Rules
and is not violative of principles of natural

justice. The applicants uere fully auare that

they uould not ba entitled to the benefit of

counting of service for any purpose at the time
of accepting the offer of promotion to Senior Time
Scale and the determination of their inter-se

seniority uith direct recruits is quite in order

and in accordance uith theRules.

.15/
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g, priuats respondents have apart From

raising the preliminary objection about the O.A.

being barred by time hav/s also raised .objaction

regarding the non maintainability of che Application

for the reason that the applicants have not availed

of the remedies as per the provisions of Section 20

of the Administrative Tribunals Act, 19B5 (for short

the Act). On merits, the aforesaid respondents say

that the decision of the Tribunal dated 6,3.37

(referred to in the representation Annexure a/B)
in the seniority case of the officers belonging to

Central Information Service (CIS) is not relevant

to the case of the applicants. The circumstances

in the tuo cases are not similar. Applicants ware

not even eligible for regular promotion to the

Senior Time Scale as per the provisions of the

Recruitment Rules on the data on which they uere

appointed to the Senior.Time Scale on purely

temporary and adhoc basis. Staging that they had

been recruited directly to ' Group-A of the Service

through UPSC on the basis of IAS etc,/Civil Services

sxamination held from year to year as specified

at pages 97 and 98 of the Paper book, respondents

have stated that applicants have impieadsd only

direct recruits mentioned at Sr. Nos. 2, 3, 8, 13, 18,

21 , 26, 32 and 40 referred to the aforesaid pages

and that it is only appropriate and fair that other

direct recruits are also implaaded as respondents

16/
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and givan dus opportunity to defend their case.

The other plaas raised by these respondents are

that promotion -bging"100% on Selection basis at

the time of promotion of the applicants to the

Junior lima Seals, S/Shri A.N. Qureja, K.3. Kanan,

and O.Pe Malhotra uho uere junior to the applicants

had superseded them, •. As per Ruls 5(1 ) of the

Recruitment Pxules, after the intial constitution

of the Service, further recruitment to tha Serv/ice,

at its maintenance stage^ is made by any of

the follouing methods;-

a) By dirsct recruitment through'

competitiue examination to be held in
according with the provisions of
Part III of the Recruitment Rules
by ths UPSC (Rules 3 to IS),

b) In accordance uith the provisions of
Part 1\I of the Recruitment Rules

(Rula 17).

0 c) By deputation or transfer in accordance
uith the provisions of Part \J of
tha Recruitment Rules (Rule 18).

According to .Sub-rGle (2) of Rule 6 of the

Kyis© , S0% of the permanent vacancies

in tha 3unior Time Scale are to be filled by

^ direct recruitment and the Cgmaining 50% are to

be filled by substantive appointment of temporary

officars of Junior Time Scale uho are approved

for substantive appointment to that grade in the

order -of' their seniority. According to sub-rule 2(b)

of Ruls 5, the temporary vacancies in the Junior

Time Scale are to be filled by promotion in

accordance uith the provisions of part 1\J of the
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Rules, Uida Rule 21(2), the seniority or" ths

members of the Servics in each grade shall be

dstermined in accordance uith the general orders

regulating seniority of Gov/t, employees issued

by the 2ovt, from time to time. Referring to
0P1 No. 9/11/55-RpS, dated 22.1 2.1 959 (copy Annexure R/| )
including tha general principles laid down therein,

subsequent clarifications and tha background to the
constitution of the Beruica as also to the amandmsnt

of the rules vide notification dated 13.9.30, it

# has baen averred that tha applicants uere approv/ad
for regular appointment to the Junior Time Scale
of Gtoup- A-Ssrvice by the appointing authority only

on 9.6.31 pursuant to the recommendations of the

•PC uhich mat in April/Flay, 1981. They had baen

appointed simultaneously to the Junior Time Seals

and Senior Time Scale on purely temporary and adhoc
. • . ho

9 basis in 1977/79j had no right to con'cinue in i^ne
Junior Time Scale uithout being approved by the
D.P.C. Such appointments could not be termed to
have been made merely pending holding of --he

meeting of the D.P.C, They could be terminated
any time on availability of the approved candidates

J for appointment regular basis in accordance
' uith the provisions of Recruitment Rules. The

applicants could be considered by the O.P.C..

only after they fulfilled the eligibility condition
prescribed in Rule 17(11) of the Recruitment Rules.
Applicants' appointments vide Annaxures A/3 and A/5

uere fortuitous and did not confer on them any

18/
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right for being contjinued in 3uniar/3anior Tims

Scale posts, nor for counting the seruice in
/

those grades on adhoc basis for the purpose of

fixation of seniority or for promotion to the

next higher grade. It is further stated by

the respondents that the action of the department

is not in any uay uiolativ/e of the principles

of natural justicej discriminatory arbitrary,

illegal or unjustified. Tha same is strictly in

' accordance uith tha Recruitment Rules and conditions

^ of service governing P&T Accounts and Finance

Service Officers and is not infractivS; of Articles

14 and 15 of the Constitution.

ye have heard fairly lengthy arguments

addressed by the learned counsel for the parties

and have also given our earnest consideration

to tha pleadings, documents on record and the
autiiarities cited at the Bar,

^ It would appear to be appropriate

to deal at the very outset.uith the preliminary

objections raised by tha respondents. So far

as the preliminary objection based on the

provisions of Section 20(1 ) of the Act is concerned,

the same is difficult to be sustained. This is

so, as for one thing, the Application has alrsady
been admitted on 25.5,87. For another, applicants

did not have any statutory remedy in respect

of redressal of their grievances agitated in the

,19/
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instant 0«A» This prsliminary objection is, tharafors,

hereby repelled,

12, As regards the plea of limitation,

the challenge to the order dated 12,6 «31 (Annexure P '̂/^ )

uhich order the applicants seek to get quashed
a-

and set asid-e," is ex-facia and hopelessly barred

by limitation. The cause of action for assailing

Annexure A/1 arose as far back as June, 81 i,e,

even prior to the period of 3 years preceding

the establishment of the Tribunal, In such a

case as this, the Tribunal even lacks jurisdiction
even

and competence/to condone the delay, he plea

of limitation in respect of relief claimed uide

Clause (i) of para 27 of O.A. is, tharafora, hereby

upheld. The challenge to the order of.February, 87

(Annexure A/2) is, however, uithin limitation

in that the instant Application has bsen filed

uell uithin the period of limitation prescribed

by Section 21 of the Act. The Application in so

far as it seeks to assail Annexure A/2 is, thus,

held to be not barred by limitation. In regard

to the plea for impleading other direct recruits

set up by Respondents No. 2 to 10, it may be

stated that even according to the respondents'

oun plea the other direct recruits could be termed
-only,

to be proper parties^ In any case Respondents No, 2

to 10 are direct recruits and can in a uay ba said

to represent direct recruits. The other direct

• e o»• ®20/
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thus

recruits uouid not/appaar to ba nscsssary parties
ing

justifying non suit/ of the applicants f. their

failure to implead the remaining direct recruits,

12 Adv/erting to merits, it uould be.
3 nu

appropriate as also expedient to refer to/ extract,

uhere-ever necessary, the provisions of the ,

Rules. The expression "approved service" has been

defined by clause (b) of Rule 2 in relation to any

grade of the Service to mean the period or periods
of Service in that grade rendered after selection
for a long termed appointment in that grade and
includes any period or periods referred.to in the
aforesaid clause. Part II of the Rules provides
for method of recruitment after the initial

constitution of the Service. As per Rule 6(1.) ,

recruitment to the Service after the initial

constitution is to be made by any of the follouing
methods

a) By competitive examination held in
accordance uith the provisions of
Part III of the Rules.

b) By promotion in accordance uith the
provisions of Part IV/ of the Rules.

c ) By deputation or transfer in accordance
with tha pto>/lslcn3 of part Vof th8 Rules.

AS envisaged by Rule 6(2), tha racruibment to the
Junior Time Seals of the Serv/lce is to be made,

i- v/'apancies are to be filled50^ of the permanent vacanc

21 /
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by direct recruitmsnt and ths remaining 50^
psrmanant vacancies ape to be filled by substantive
appointment of temporary officers of Junior Time

Scale of the Service uho are approved for

substantive appointment to that grade in the

order of their seniority. As per Clause (b)

of Rule 6(2), temporary vacancies in the Junior
Time Scale are to ba filled by promotion

in accordance uith the provisions of Part lU

of theRules. Rule 17(i) lays doun the method

of appointment by promotion to the Junior Time
Scale and Senior Time Scale respectively. The

clauses:.(ii) and (ii) of Rule 17 read thus;-

"T 7„ After the initial constitution of
the Service, appointment to various
grades shall bs made as follous,-

(i) Junior Time Scales Appointment
by promotion to the Junior Time
Scale in the Service shall be made

by the selection on merit from amongst
officers of the posts & Telegraphs
Accounts and Finance Service Class-IIj

with not less than seven years'
approved service in the grade on the
recommendations of a duly constituted
Departmental Promotion Committee and
in consultation u'ithjthe Commission.

(ii) Senior Time Scale;
Appointment to the Senior Time Scale
in the Service shall be made by
promotion of officers in the Junior
Time Scale uith not less than 5 years
in the grade, in the order of seniority
subjact to the rejection of the unfit.

Provided that officers of the

Posts & Telegraphs Accounts and

Finance Service Class II, including

...22/
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those promotsd to3Uinior Time Scale

under clause (i) may be alloued to
officiate in the Senior Time Seals

till such time as officers of the
junior Time Scale are available for

regular promotion to Senior Tims Seals,"

The provision for determination of the seniority

is contained in Rule 21(2) of the Rules. The same

reads thuss-

"Rule 21(2) - The seniority of the
members of the Service in each grade
shall ba determined in accordance uith
the general orders regulating seniority
of Govt. employees issued by the Govt,
fsora time to tima.'»

In support of the claim for counting

the service rendered by the applicants in the

Dunior Time Scale and the Senior Time Scale with

effect from the date, the applicants were appointed

to the Junior Time Scale and Senior Time Scale

simultaneously vide orders Annexures A/3 and a/4,

the learned counsel for the applicants contended
that applicants are entitled to 'h|̂ benefit^oF^tha
service rendered by them. The rider/to the effect

that service rendered by the applicants in the
aforesaid grades uiU not count for the purpose

of seniority in the grade is infractive of

Articles 14 and 16(1) of the Constitution and

, . ,c the decision of the respondents for not
•said

aoospting the applicants'/oiaimj contained in
......23/
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Annaxure A/6 is not in conformity ujith the

decision? rendered by the -Supreme Court as also

the Tribunal in different cases. Another point

made by the learned counsel uas that the delay

in holding the DcP.C, can not prejudice the

applicants' claim as the aforesaid delay is

entirely due to the indifference and the remissness

on the part of the authorities concerned. The

learned counsel for the raspondents countered

by submitting that the applicants' aopointments

v/ide Annexurss A/3 and A/4 uere not made in

accordance uith the Recruitment Rules. The

posts in question are selection posts in uhich

there is an element of supersession. .Applicants

had also been superseded. These :appQintms:nt3 uera

made in the background detailed at page 83 and 84

of the counter (which uas elaborated by the

learned counsel for the raspondents). The

appointments uere purely on adhoc and stop-gap

^ arrangement and uere valid. The authorities
relied upon by the learned counsel for the

applicants are distinguishable and do not

assist the applicants. The learned counsel

for the official respondents added that the

case of officers of CIS, relied- upon by the

applicants in their representation, is also

clearly distinguishable. It would.bear repetition

to' state that promotion of the applicants to

the Junior Time Scale and Senior Time Scale vide

24/
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Annaxures A/3 and a/4 were made purely on adhoc

basis uith tha clear stipuiation that the same

uill not bsstou on them any claim for regular

appointment to these posts nor uill the service

so rendered by them would count For the purpose
or

of seniority in tha grade/for promotion to the

next higher grade. Since it is not in dispute that

the DPC uas held only during April/^ay, 1981,

promotion of tha applicants to the Junior Time

Scale as also to the Senior Time Scale vide

Annaxures a/3 and A/4 can not beideemsd to be

an appointment in accordance uith tha provisions
•r Rule 17(i) and (ii) of tha Recruitment Rules;

since the post in the Junior Time Scale as also

in Senior Time Scale of the Service are selection

posts and the same are to be filled up on the

basis of the racommendations of the DPC, That

apart^ having regard to the background and
circumstances of the ^casa. as detailed at

pages 83 and 84 of tha counter filed by Respondent
No, 1, the aforesaid appointments uould seam to be

fortuitous. Ue may add that it is by now usll

iy settled 'and, as ruled by the Constitution Bench , of the
Apex Court

/ in the land mark judgment rendered in the

Direct Recruit Class II Enqinaering Officers'
^ ' 1

Association and others U. State of Maharashtra & othea

it is only the appointmant according to rules

uhich has to be considered for the purpose of

counting seniority and that if the initial appointment

1 , JT 1 990(2) S.C. 264
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uhich is only adhoc and not according to rules

and made as a stop-gap arrangement, the

officiation in such post can not be taken into

account for purposes of reckoning seniority. It

can also not be gain said that the proposition

that subsequent appointment made in accordance

uith rules and on regular, basis can not rsiata

back to the date of appointment on adhoc basis
and as a stop gap arrangement so as to confer

benefit of counting, the service prior to the

regular appointment for purposes of seniority
also admits of little doubt. Since the matter
stands clinched by the aforesaid decision rendered
by the Constitution Bench, of the Apex Court,
it is scarcely necessary to refer to different
authorities relied upon by the learned counsel

for the applicants. It may all the same be
stated that Narendar Chadha and otjier^Us.

of India and otheL is clearly distinguishable
for the reason^^firstly,' that the quota and rota
had broken down and the adhoc appointments uere
continued for 15 to 20 years. bJa may add that

it is not the applicants' case that the quota
and rota had broken doun in the instant case.

3

The case of D.R . Mim, IPS, Us. iinion^o^^

uas a case wherein the stop-gap arrangemenife

had lasted for B years and the aforesaid case

uas decided in the light of the statutory rules
viz. Indian Police Service (Regulation of

Seniority) Rules, 1954. The decision of the

2, A'iT.R . 1985 3 .C. 49

3. 19 67 3 Ul' 221,
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principal Bench rendered on September 5, 1990

in OA 1783/88 titled "Harpal Singh Us. Union of

India & others" uent on its peculiar facts uhich

are distinguishable from those of the present case.

The dscision of the Tribunal dated 6.3.87 rendered

in T-1250/85 in the case titled "S.C. Kacktuana

and others V/s. Union of India and others also

does not assist applicants as the facts in that

case uere far dis-similar as compared to those

of the instant case. In view of the foregoing,

and the fact that the validity/vires of the rules

has not been challenged, ue entertain little doubt

on the point that the aforesaid claim of the

applicants uhich is so to say - the. main claim,

is not sustainable. The relief claimed by the

applicants for counting the entire period of

adhoc service rendered by them in the Senior

Time Scale from Getober/No\/ember , 1977 and

August, 1979 for purpose of their seniority in the

instant case as also for promotion to the next

higher grade does not merit acceptance. The

same uould hold good about the relief seeking
on the said basis

consideration of applicants' case/for promotion

to the Junior Administrative Grade of the Service.

The aforesaid relief could be accepted only if

the applicants' claim for assigning seniority

as prayed uere to be accepted.

•^5^ In vieu of all uhat has bean said

and ^discussed here-in-above, the Application fails,

,,...27/
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Consaquently, the Application is hereby rsjectsd,

No costs.

( P.C. JAIN )
AOI^IINISTRATIUE I^IE TIBER

( B.s/sEl^Wl
VICE CHAIRmw
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