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Aggrisved by en adverse remark recorded by the
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reviewing ofricer (respondent Nc.3) in his A.C... for *the year

1984, the applicaent, who is z2n officer of the Indizn Customs
Iy P ¥
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and Central Zxci
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vice, has filed this application unde

Lot
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the administrative Tribunals Act, 1985 praying

=

Section 19 o
for exgunction of the same.

2. During the period 1982 and 1384, the applicsnt was

¥

posted as Deputy Collector of Customs and Central Ixcise,
Amritsar. For the year 1984, i.e., 1.1.1984 to 31.12.:984, the
reviewing ofiicer recorded the following remarks: -

Teowert 'he crucizl moment, he tznds to lose
his nerve: otherwise a good officer.?

While communicating the above -emarks wnich were recorded by
the reviswing officer ageinst column 11 in Part-IV « semarks

of the KReviewlng Officer - he wss 2lso informed vide confidentisl

s -~ \

“.C. letter dated 24.10,1985 (Annexure A -4) thst his "work hes

Otherwise beeq reportad well.® Column L1 ibid.resds «s below:

“ll. Do you agree with the heporti ing Cfficer
in regard to his remarks on the resume
of ths work done by the officer as

contzlned in Pert I1 of the u“pOIt?
r

If aot, indicate b
£
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and the extent of your disagreeﬁent."
The spplicant made a representation to the Chairman, Central
‘Board of Excisa ard Custqﬁs on 13,11.1985 (Annexure A-5).
The same was rejected vide letter dated 18.3.19385 (Aanexure .
A=6) . He filed an appeal to the President of Imdia on .
2.4.1986 against the Board's decision on his representation,

The same was rejected vide letter dated 5.8.1935 (Annexure

A=8) . . ' B

3. fhe applicant's case is that the reviewing officer did
not give any reasons for his disagreement with the assessment

- of the reporting officer although the columnjéé extracted !
above specifically required him to do so'and tbat nc material
has been given by the reviewing officer on the basis of which
he might have made the aforesaid adverse remarks Id'these
circumstances, the applicant wes also handicapped in making

a proper representation. He claims it to be a case of noa-
application of mind by the reviewing officer.. The orders on
his representétioh and his appeal to fﬁe President of India
are stated to be ﬁon—speaking. He also contends that the
adverse remark 1is contradiétory to the remarks "otherwise a
good officer", as if an officer who is otherwiss a good.officer
and whose Qork has been reported wel{,how'can'be tend to lose
“his nerve. He, therefore, alleges the adverse remark to be
erroneous, subjective and impressioﬁistic. He has also stated
that the reviewing officer has had no occasion to see his
performance and that he naver visited his charge at Amritssr.
It is also contended that no proper and reasonable opportunity
had'been given to the spplicant to render a proper explanation
~ for consideration in the absence of'disclosupe of material
upon which the reviewing ofiicer passed his adveérse remark a~d
differed with the reporting officer.

t

4. The case of the respondents is that there was an
incicdent when the gpplicant had deserted his post by leaving

the headquarters without permission ia the wake of an

Q‘(Cn'\‘
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gnonymous or pseudonymous threat signed as "Bhindrawsle.”
The applicent was a2t that time asked to give complete detalls
as tc what made him to leave the headguarters without
permission and that the note given by him was considered and

a serious view was taken. The remarks are thus stated to he
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‘that as the reviewing officer had

not disagreed with the reporting off icer the reasons were not

o

givea. It is also stated that confidential reports lec
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the impression of reporting and reviewing officers, a

pts
[51]

min

.

the matter concerning the adverse remarks is purely a
trative and not‘justiciablé and thus beyond the jurisdiction
of the Tribunal. It is also stated that “"there is no practice
of passing any speaking orders", and that a perusal of the
memorial to the Fresident shows that the applicant was fully

aware ‘of the reasons for the aforesaid -adverse remarks.
According to the respondents, it 1s not necessary that one must
visit the place of posting of an officer or directly see 21l

his performance for having knowledge of his work and conduct,

3. The applicant rebutted the contentions of the responde-
nts by filing & rejoinder. At the time of final hearing none
appeared for the gpplicant. Wz have perused the material on

record and alsc heard the learned counsel for the respondents.

O, We are unable to uphold the ples of the respondents

that the matter under consideratiocn is not within the .
jurisdiction of the Tribunal. It is well settled that aven
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subject to judicial
review if they violate any law or rules or executive
instructions or are violative of the principles of astursl

justice. If an gction of the executive is found to be

©

arbitrary, it has to be held

"

s violaetive of Article 14 of

the Constitution.
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. In the
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face of facts

o

o

{

ore us, 1t cannot be disputed
that the remarks recorded by the reviewing ctfiicer do aot
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remarks. n Li &n lncident, as stated by the respordesnts, ha
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taken place as ed, the communication to the applicant did

Ite

not indicate, directly or indirectly, that the adverse remark
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was based on thal incldeat. In such a situstion, the applicant

]

-

st have felt handicapped in making his reprasentation to the

o~ ~

Chairman, Central Board of Zxcise and Customs. Further, it

1

is admitted by the respondents that an explanaticn had beon

1 tc the aforeszid incident

3.

called from the applicent ina regear

®
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and his explenaticon was considered. If the spplicant was found
guilty of 2y dereliction of duty with reference to the:

aforesaid iacideat, he should have been procesded eogainst

In accordance with the rules so that he would have had a
ieasonéble opportunity of defending himself. But nc action was
taken.A Morecver, thg Govarmment instructiocns o1 the subject
clearly state that an isolated or a single #ncident should not
be the basils of assessment of the work éﬂd conduct of a1 offices

Here admittedly the reviewing officer who had neither wvisitad

the charge of the applicant mor dirsctly seen his work has
recorded an adverse observation, probably on the basis of the
sforesaid incident. It has been held by the C.A.T. in a number
of judgments that the orders passed on representations against
adverse remarks should be speaking orders.‘ For sxample, in the
case of E.G. Nambudri Vs. Union of India & Another : ATE 1987
(2) CAT 360 the Tribunal observed as below :

"6, While it may be accepted that character
roll entries are not the saeme thing as
departmental enquiries and do not entail
immedigte punishment, but sdverse entries
in the AIRs of an officer can have adverse
effect on his promotion and even in some
Cases his continuation in service. A person
can be retired under certain circumstances
on the basls of his ACHs. It 1is, thersfore,
necesssry that ACRs though of an adminis-
trative nature, have to be written carefully
and any representation sgsinst adverse.
entries must be consicdered carefully and
no_ impression should be given that the
authority concerned did not apply its
mind to such a representation. If no
Teasons are given and a bald order is
passed rejecting the representation, it
could be constituted that the concerned
authority had not spplied its mind.n
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In Madan Mohan Khatua Vs. State of Orissa and Cthers : 1978 (1)
SL® 829 (Crissa) it was héld that representaticns sgainst
adverse entries should not be disposed of by bald order and
that the appropriate authority should dispose it 6f in such a
manner which indicates that the grisvance made in the

representation is taken into consideration.

8. In the cas¢ before us the order rejecting the re@resen-
tation made to the Chairman, Central Board of Excise and
Customs &nd the crder rejecting the appeal/memoriasl to the
Presicdent of India dg‘not‘disclose the reasons for rejecting

the same.

9. In the light of the foregoing discussion, we are of
the view that the following adverse remarks recorded by the
reviewing off icer(respondent No.3) in the AR of the applicant
for the year 1984 cannot be sustained and are accordingly
directed to be expunged : —

"esoit the crucial moment, he tends to lose

his nerve;...t

The application is allowed. Howevér, on the facts and in the

. . \
circumstances of the case we leave the parties to bear their

own costs.
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