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Vide this application under Section 19 of

the Central Administrative Tribunals Act, 1985 (hereinafter

" called as the Act ), the petitioner, who was working as an

Associate Professor of Microbiology in the Maulana Azad
Medical College, New Delhi, seeks to Challénge the order
dated April 6, 1887 of the President transferring her to
the All India Institute oé‘Hygiene and PubliC»Health,

talecutta in the same capacihty with immediate effect in

© public interest, She has also challenged the order oated

‘April 8, 1987 passed by Shri D.S. Aggarwal, Dean of Maulana

Azad Medical College, New Delhi - Respondent No.2, relieving

her ::0f the duties Prom the college on the very afternocon
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of 8th April, 1987 with the direction that she should
report’ to the Director, All India Instituté of Hygiene and
Public Health, Calcutta in the same papaaity in pursuance
of order dated 6th of April, 1987 of the Government of

India adverted . to‘ajove.

2.~ ' The Fapfs giving rise to the preéent applicatién
succinctly are that the aétitioher was promoted - as Assistant
Profeésor of Microbiology.vide order passed in December
1984 with retrospective effect fram 1-1-1983 and posted

T : as such in Maulana Azad Medical College, New Delhi. According
| to her she Hhad ao problem of any kind and\uas peacefully
performing her.. duties uptil the end of 1986+ Houwever,

in the first week of December, 1986, she had. some difference
of opinion uith‘the Dean ( Respondent No.2 ) on account

of which :he Felf annoyed uith her and started issuing

to her memorandum after memopandum‘making arl kinds‘qf
‘allegations and subjecting her to Confinuous mental agony-
and harassment. The first Commﬁnibatibn of the said nature
was issued to her by Respondent NoZon 4-12-1986 ( Copy |
Annesu re A—T.); ancther on 23-12-1986 ( Copy Annexure A-3 )
and still another dated 23-2-1987 ( Copy Annexurg A-8 ).
She'submittea her explanations in due course denying

the Correctness of allegations and insuations contained

in the memorandums, the last of her explanation being

dated 8-4-1987 ( Copy Annex re A-15 ). However, according
to the ;verments made in the pgtition,on the same qate |

she learnt from some of her éolleagues that she had. been

relieved from the said post in persuance of order oF

her transfer with immediate effect, although neither any
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order of transfer nor .theorder relieving her was

ever gserved on her., Oncoming to know of it, she

- applied for leave uw.e.f, 9th of April, 1987. She

also made a representation to the Secretary, Ministry
of Health andFamily Welfare ( Copy Annexure]A—{7 )

on 10th of April, 1987 and sent one copy to thes Dean

of the College for onward transmission to the Secretary.

0f course, one copy of the representation was sent

~direct to the Secretary. Houever, the latter never

gave any reply and even the Deén of the College did

not forward the same to the Secretary and filed it

with the remarks " Considered and filed ". The Dean
also refused gg° sanction = her leave sayihg that

she having been already rglieved from hep present

post, shé should aﬁply for lave through thg Director,
All India Institute of Hygieme and Public Health,
Calcutta where she should report for duty in compliance
with the transfer order. She wrote another letter

dated 29th 05 April, 1987 to the Respondent No.2
sta@ing that no copy of the order dated 6th April,

1987 had been enclosed with his letter dated 20th April,
1987 as Falsely'alleged therein. She further contended
that all actions taken by him ueré malafide and she
Cannoﬁ be deemed to have been relieved fOfm her existing
assigﬁment. Eventually, she filed this application

for QUashing her transfer orders on 14-5-1987.

-
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3 The respondents contest:  this application contending

that transfer Df'the ﬁetitioner has beean méde purely i

in public interest and exigencies of service. Théy

deny that the impugned order has been passed malafide

or for extraneous Considerations. They contende .

that the impugned order of transfer 1s not punitive

in nature andl%91ng a rDutlne transfer should not be

have

interfered with by the Courte. They/pointed out that

the petitioner belongs to the All India'Service'and

as such, she is iiable ttbe trané?erred anywhefe in

‘India in public intereét where the teaching institﬁttons

of the Central Health Services are located. She has

no right whatsocever to ask for being stationed at a
having

particular place, Respondent No.2 hasﬂ denleqéany

difference of opinion with the applicant or that he

ever felt annoyed- with the petitioner. He explained

that all the memorandums dated 4-12-1986, 23-12-1986

and 23-2-1987 were issued to her on the basis of reports

received From'ﬁer Head of théDepartmeﬁt that she was

not performing her duties properly, éf?ectively énd

devotedly, Further, the Memos dated 18-1-1987 and

22-1-1987 were issued to her as feéinders for tendering

her explanation early. Likewise,. the Head of Department

of Microbology issued her Memo dated 11-3-1987 keeping

in Qieu the fact: that the teéching work and test of

samples receivea\From the Hospital was being hampered.

They deny that any Memo was issued with a vieuw to insult

Oor cause any injury to the reputatlon of the pEtltlDﬂer
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rather they were issued in order to maintain decorum

and discipline in the department. The respondents have
further dénied that order dated 6-4-1987 or for that
matter order dated 8-4-1987, reiieving the petitioner

with immediate effect was not served on here. On the
Cantrary, according to them, both the orders uere duly
tendered to her by the office Peon aon the Bth of April,
1987 itselF:but she returned the same after perusing

them. The peon again went to effect service on her but
she was not available in the afternoon. She was not
available even on 9th of April, 1987 from uhich date

she stoppea attending the college and as suﬁh the orders
of transfer and of relief. were sent to her by registered
A.D. post on 9th of April, 1887 but thé same were returned
with the Postmen's remarks that on- several visits i.e.

11-4-1987, 13-4-1987, 14-4-1987 and 15-4-1987, the addressee

was not available despite information having been given

gn her address. The respondents explaned that the

handing over charge follows relieving orders and,therefore,
the order relieving the applicant was issued on 8-4-18987
and she was relieved in the afternoon of B8th of April, 1987
itself., So the petitionsr was required to reiinquish

the charge of the post formally thereafter.

4a Before embarking upon anh. examination and

discussion of the evidence on record which is in
an-

the form of/ &ffidavit. and counter affidavit: etc.

we . m.ay. state the legal position on the subject

of transfer as crystalized from the decisions ofthe ~
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Supreme Court and various High Courts.

i) Transfer is aluays understood and construed
as an incident of service and transffer of
a Government servant who is appointed to a
particular cadre of transferable post from
one place to another is an ordinary incidert:-
of service and,therefore, does not result

- of service

in any alteration of any of the condition
to his disadvantage. In other words, a
Gogernment servant is liable to~transfer
to/:similar post in the same cadre, It
being a nérmal feature and incident : of
Government service,...i no Government servant
can Claim to remain in a particular place
Drig particular post unless,voﬁ course,

his appointment itself is to a specified

non-transferable post, In E.P.Royappa Vs,

State oﬁfamil Nadu A.I.Re 1974 SC 555, a
Constitution Bench of the Supreme Cﬁurt
had an occasion to deal with the subject
of transfer of a Government servant. The
Hon'ble Mr. Justice ﬁ;N.Bhaguati,J, as
His Lordship t.h e.n. . was. speaking for
the ‘majority observed that:-
"Articlss 14 and 16 ;trike at

arbitrariness in State action and ensure

fairness and equality of treatment., They
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Wk

/ that is hit by Articles -

- 14 and 16 Mala fide
' exercise of power and

ii)

require that State acticn must be

based on valid relevant principles

applicable alike to all similarly

situatedand it must not be guided by

" apy extraneous or irrelevant considerations

because that would be denial of equality,
Where the_operétivelreason for State
action, as-.distinguished from motive
inducing from the antechamber of the
mind, ;s naot legitimate anﬁ relevént

but is extraneous and outside the area

of permissible considerations, it would
Wi

amount to malafide exercise of power and /

arbitrariness are different lethal radiations

. @manating from the same vice; in fact the

latter Gomprehendé the former., Both are /
inhibited by ArtSe 14 and 16eeeeceseces

What was the operative reason for such transfer;
was it the exigeﬁcies of public administration

ot extra administrative considerations having

no relevance to the guestion of transfer?”

Reference in this context b2 alsomade

to the recent geciéfon of the Supreme Court

' in B, Varadha Rao, Us..Stae of Karnataka and

others AIR 1986 SC 1955, 1In this case, Their

Lordships inter-alia observed -

-

"One cannot but deprecate that frequent,
unscheduled and unreasonable transfers can

uproot a family, cause irreparable harm
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iii)

to a Government servant and drive him
to desperation. It disrupts the aducation

of his children and leads to numeraus other

complications and problems and results in

hardships and demoralisation. It therefore
follows that the policy of transfer should
be reasonable and fair and should apply

to everybody egqually. But, at the same
time, it cannot be forgotten that so far as
superior Or more responsible posts are
concerned, continued postimg at one station
or in one department of the Government is

not conducive to good administration. It

_ Creates vested interest and therefore ws

find that even from the British times the
general policy has been to restrict the period
of posting for a definite period."

->In--P.Pushpakaran Vs, The Chairman, Coir

Board, Cochin and anafther 1979(1) SLR 309

Sk Hon'ble Mr. Justice VeKhaild, J. as His
Lordship then was, had an occasion tg consider
the transfer of an activist of the trade

union viz Coir Board Staff Association, fraom
Cochin to Bombay on the pretext of a leave
vacancy available there for 45 dayse. His

Lordship observed that =

"The right to transfer an employse

is a pouwerful weapon in the hands of the

—
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iv)

employer. Sometimes it is mare dangeroﬁs
than other punishments. Recent history
bears testimony to this. It may,at times
bear the mask af innoCuousnesé. What is

ostensible in a transfer order may not be

“ the real object, Behind the mask of innocence

may hide sweet revenge, a desire to get tid
aof an inconvenient employee or'to keep ‘at bay
an activist or a stormy petral. Uhen the
Court is alerted the Court has necessarily

to tear the veil of deceptive innocuousness
and see what exactly motivated the transfer.,
This Court can and should in cases where it
is satisfied that the real objéct of transfer
is not uhat.is appareﬁt, examine what exactly

was behind the transfer,"

Almost to the same effact are the

observations of a Divisiaon Bench of Madras

High Court in C.Ramanathan \Vs. Acting Zgnal

Manager, Food uorporation of India, Madras and

Hon'ble

others 1980(1) S.L.R. 309 wherein/Mr. T,

Ramaprasada Rao,CJ observed that

"Courts are chary to interfere with an
order of transfer made for administrative reasons,
An innoéuous order of transfer, which not only
on the face of it appears to be one made in order
to further the administrative intersst of an
organisation, but which aven on a desper scrﬁtiny

does not pose ay irreqular or malafide exsrcise
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of power by the concerned authority, is
generally upheld by Civil Courts, as Courts
cannot substitute thedir oun‘opinion and
interfere with.ordinary orders of transfer
of empldyeés of established organisations.
But, if in a'given case, an order of transfer
appears to be a delibeéate attempt to by pass
all disciplinary manhinegy and offend the
uellfknbun principle of addi alteram partem
iF gx—FaCie it is clear that the order of
transfer was not made for administrative
reasons, but“uas made to achieve a Collate;d_
purpose,:.then it is open to the Court to
crack the shell of innocuousness which wraps
the order of transfer and by piercing such-a
a veil,find out the r @l purpose behind thé
arder of transfer. No doubt, a normal order
of transfer can, under no circumstances,be
misunderstood as a punitive measure. But,
if the circumstances surroundings such an order
leads to a reasonable inference by-a well-
instructed miﬁd, that such an order was made in
the Cﬁlqurable exercise ff power and intended
to achieve a.sinister pﬁrposé and based on
irrelevant considerations, then the arm df
bhe oourt can be extended so as to decipher
the intendment of the order and set it aside

on the ground that it is one made with a design
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and motive of Circumventing disciplinary

action and, particularly when a Civil servant

is involved to avoid the stringent ‘but mandatory
procedure prescribed in Article 311(2) of the

Sonstitution of India

v) Similar view was expressed by Court

Noe1 of this Bench in-Shri KeKeJindal Vs, -

GCeneral Manager, Northern Railway A.T.R. 1986 (1)

CAT 304. In that cése, transfer order was
‘held to be punitive for the reason that even
though the order of transfer was innocous,
transfer was made not merely on complants

but oncertain conclusions arrived at by the
respondents with regard to the‘conduct of the

applicant behind his back,

5, In view of the above legal position, we have to
see whether the impugned order of transfer has been made
purely in public interest and exigencies of service or’

it
whether/is malafide, or for extraneous considerations or
in order to by.-pass or - icircumyent the ordinary machinery
of disciplinary proceedings and constituteca colourable

of power
exerc1se“iuith a view to punish the petitioner,

G In . letter dated 43512-1986, written by Respondent
No.2 to the applicant ( Annexure A-1), she was required to

explain the reasons to him in.writing within two days with
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respect to the following matter :-

"It has been brought to mylnotice
that you are not signing the attendance.
register inspite of the fact that
all faculty members are supposédto

sign tlye attendance register dailys

In her reply dated 6-12-1987, she retorted -

"As diracted by you to explain, I am .
unable to understand why such an exp=-=
‘iﬁ lanatfoh is demanded of me, when.I

B have been regularly 'signing the attendance
register. I would reguest you to kindly -
verify the marking of attendance for the

days mentioned by the Head of the Deptts

I,await yogur kind werification.”

Te The contention of the Petitioner is that
Respdndent Noe.2 d & dd;niotti‘giveuény! reply to her |
communication and not even a single date was conveyed

ar mentioned to %he>Petition9ron which she had not

. . »
signed the attendence reglster.

o 8¢ In the second memorandum dated 23-12-1986
( aAnnexure A-3 ) issued to her, the following allegations

. were made against her :-

i) That B.D.S. Class schediled for
21st October, 1986 was pdstponed
to 28th Of Octoler, 1986 but the
Petitioner did not take the class
on the said date despite the Fact °
that Dr. K.Parkash had informed
er about the change of the date,
?o all the students had to leave.
She was required to inform Her
Ssuperiors well in advance. if she

did not wish to take the class sg
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ife

iii)

iv)

that some alternative arrangement
could have been made. Such irresponsible
behaviour was not expsgcted Froqzsenior

faculty memter. ( Emphasis ours ).'

i

That béimg an “ssociate Professor in
Microbiology Department, she was supposed
to be Incharge of Anaercbic Lab. There
were four Jars in the department which
were under her charge. However, she

gave only one Jar to Dr. Amit Bhargava -

a 1st Year Post-graduate student who

'needed two aof the above Jars for his

thesis on Campylocacer despite his
repeated requests., Even the intervention
of the Fead of the Department did not
prove fruitful and as a senior faculty
member, it was her earnest duty to guide
the students and to help them to become

N

promising citizens.

That she was extremely impolite, rude
and arrogant while dealing with her
senior and junior colleagues instead of

being courteous and respectfuly

That she failed to discharge responsibility

to lookafter the attendance and the day-
to-day duties and postings of Class-III

and Class-IV employees. Even though, the
services of a Technical Assistant had

been placed at hér disposal by the Head

of the Department. 0On account of failure

on her part to check the attendence regiscer
etc, utter confusion used to prevail upon

tHe diagnostic benches. When aney such matter

'was. + brought to her notice by the Senior
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Officers, she used to bé guite

rude instead of sortimg out the
problem, The result was that theA
people from the Microbiology Deptt,
refrained from going to her for any
problem of the department because

of her rude and arrogant behaviour,

On random checking, it was found one
day that the urine seat had no technician
with the result that a technician from
fagees seat had to be deputed by the
Head of the Department. UWhen this
matter was,K brought to her notice by
the Head of the Department, she was
infuriated and raised her voice and
spdke bothe Head of the Department of
Microbiology in a very sarcastic and

rude manner.

That one Br. Balbinder Singh,’ a 3rd |
Year Post Graduate student of Micrébiology
Deptt. was to work under the Petitioner

as Supervisor for his thesis during one
year of his Post-graduate Course., The
said Dr. Balbinder Singh complained that
besides day-to-day psychological tortuee
he was asked to do some manipulation of
the data and raise the percentage of

isolation. This is highly unethical and

reflects on the total unreliability of

the work produced and reported by the
Microbiology Deptt. '

Sgme more allegations were made and she was

Called upon”to submit Her explanation for the above acts

of ommission and cammission including her indifferent

behaviour towards her genior as well as junior colleagues,
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9, Though she was required to submit her
explanation within three days, she asked for some

more time on thp ground that the college was closing
for winter break and eventually, she submitteé her
explanation on 21st of January, 1987 ( Copy Annexure
A=7). In the méanuhile, she received a couple of
reminders from the Dean i.e. Respondent Noe.2, She
contended that all the allegations made against.her
were false, baseless'and were totally denied. %he
asserted that her conduct and behaviour as a Senior
Class~I Gazetted OFFficer was always good. She rather
blamed the Head of the Department for nat preparing
a schedule for holding classcs in ;;ﬁsultation with
the teacher concerned and contended that an un-dated
copy of the schedule was left on her table which indicated
lecture
a retrospectivgé date. So she asserted that the Head
of theblepartment did not discharge the responsibility
for providing the schedule in.timé. As for her being
Incharge of Anaerobic Lab.,., she retorted that "Am I to
believe that neither HOD nor yourself as previous HOD
Know for sure the history of this lab? In case I was
assumed incharge of this lab, all its facilities and
working procedures should be controlled by he. If not,
has any higher authbrity ever prescribed the rulss and

regulations as to hou a laboratory. incharge should

discharge his/her duties?"

As regards incident of Jars required by Dr,
A.Bhargava, she blamed sguarely ¥x the Head of the Deptt.
Dr. Varghese uhcse student he was XXX and contended that

with years of effort: , she hadcreated and built the
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said.Facility of diagnosing anaerabic infections in
the Department and the Jars formed an essential equipment
for carrying out anaerobic work. However, the act of
Dr. Bhargava in taking Jars from the Laboratory without
her knowledge was a grosé irregulariﬁy on his part, She
complained that there hd been instances: when Jars had
been taken out under dnsbractions 6} the Head of the
_ Deﬁartment. She further asserted that in the said
Cgse,Dr. Verghese did not discuss with her the extent
to which her student - Dr. Bhargava, would be using
the Jars nor did she make any attempt to.establish if
the requirement of her student could aF?ect adversely
the needs of patients, which obviocusly uwere of paramount
importance. The Petitionaer also asserted that the
Head of the Department had faild to discharge her ouwn
clearly spelling out the

responsibility in/delegation of power and resorted to
blaming the Petitioner for reasons best known to her,

i against the _
She strongly protested/making of false and baseless
allegations and casting @spersion. on the integrity
and professiocnal ethics of a Senior DFFicerlof the rank
of Assopiate Professor with such a long professional
stanging asshe was. She called in guestion the motive
of the Head QF theDepartment in making baseless allegations
without assertaining-the-facts. She asserted that the
Memos were meant for personal’ harassment rather than impr-

pving * the working. conditions in the department and it

was in bad taste. -

10, “Vide Memo dated 25th Feb., 1987 ( Coepy Annexure
A-8), the Dean invited her attention to the fact that
the Antibiotic 8esngitivity plates had to be shownto

the students on 27-1-1987 byDr. K.Parkash at the time of
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tutorials practicals and Dr. Prakash sent Mr. S.Ke
Agnarwal, Technical Assistant, Incharge of the Class

to the Petitioner to Bring three antibiotic senstivity
plates which were to be discarded after the results yere
read. However, thePetitioner refused'to give plates and
retorte;?kr‘:Aggarual that Dr. Prakash should send the
requisition for plates in writing. Thereaftsr, Dr.
Prakash sent Dr. Amit Bhargava to the routine laboratory
gith the chit for the Petitioner but the Petitioner

was nowhere to be seen and-the Technical Incharge of
Antibiotic Sensitivity Test Mr., Mange Ram informed that
the plates had bsen discarded. According to the allegation
contained in the said Mema, tﬁe Petitioner knew that the
plates were required for the B8DS Class but she did not
ensureg that the plates were sent to the class or atleast
‘preserved for the B8DS students. So he accused her of
not x@@5@<giving the aﬁtibiotio platés to Mr. Agaruval
deliberately, although as an Associate Professor, it

was her duty to ensure that departmental activities

during the teaching classes go on smoothly.

11 In her reply to the said Mémo dated 8-4-87

' she stated
( copy Annexure A-15) /that the said complaint was nothing
but repetition of earlier complaint contained in Memo dated
23rd December, 1986, 8he asserted that being previous
Head of the Depar tment, the,i.e. Dean, must be aware that
she had put in 20 years as a teacher and,therefore, she

must be conversant with all the teaching methods. She

reiterated that wnder the present circumstances, clear
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instructions be proviced to her with respect to her

teaching and other responsibilities and authority and

in the absence of such guidance, it would be fukile

F@r her to reply again and again to 53581988 and false
allegations., She raised an accusing ?ingure even on

the Jean saying that the sequence of issuing memorandums
on one pretext or thé other either by her i.e. Head of
the Department or by him i.e. Desan, caﬁvinced her that

she wvas being subjected to harassment perhaps with his

tacit approval,

12, 0n 11th of March, 1987,Dr. A.Verghese, Drofessor.

and Head of the Department of Microbiology addressed a
letter to the Petitioner ( copy Annexure A-10 ) directing
her to handover all the materials pertaining to the
aﬁtibiotic sensitivity testiné vize. sensitivity recording
registers, standard bacterial strains, pure antibiotic
powdErs, a&tibiétic solutions, antibiotic discs, punching
machine, filter paper etc, stc. 1ying in her possession

to her i.e. Dr, Mrs. A.Varghese immediately. The contention
of the Petitioner is that even prior to the serving.of the
said Memo, the Head of the Department had circulated a
notice dated 11-3-1987 in the department to the effect that
the antibiotic seasitivity seat had been de—centralized and
just before circulating the said notice, she had taken away
the recording registers without informing her, although  she
was at that time Incharge of the said seat. So she sent

P

a protest notice on the same date ( Copy Annexure £#-11)

followed by another note. dated 12-3-1987 ( Bopy Annexure A=12),

in which she lodged a strong protest against the action
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of the Head of the Department in withdrauing théy

antibiotic sensitivity seat from her as it prevented

her from discharging her responsibilities. She sent

another reply dated 14-3-1987 ( Copy 4nnexure A-13)

which is almost to the same effect. She also complained

of this unwarranted action on the part éf the Head

of the Department to the Dean vide latter dated 4-4-87.

( Copy Annexure A-14 )« She emphasised that thes prime

duty of trained and experienced medical mibrobiologist

posted in a medical college attached to a hospital is

to éid in diagonsis and treatment of tﬁe sick patients

but by such ad hoc and peremptory action, éhe Head

Qf the Jepartment was not only preventing the benefit

of the expertise available in the department, gi?ned

through years of devoted hard work from reachingzgétient

but also discouraging sericus and devoted research

whose stability and continuity are basic pre-requisites.

. She posed a question if the Head of the Department, as,
coyld be

senior amorg equals, L . permitted to obstruct her

rightful pdrsuit of dischargihg her basis duty towards

pnatients?,.

13, As élready stated, this'exchaﬂge of correspondence
Detween the Dean and the Petitioner on the one hand and

the Head of theDepartment and the Petiticner on the other,
culminated in the order of transfer of the Petitioner

dated 6th April, 1987 issued by the Ministry of Health

and Family Welfare, Govt. of India and her relief order

dated Bth April, 1987 issued by the Dean himself,
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’

14, The foregoing chronology of events brings to’
the sorface the real bone of contention betueen the

Petitioner and the Head of the Department, Obviously,

" she was not happy with the working of the Petitioner

as Incharge of antibiotic sensitivity . sfat and anaerobic

laboratory stc. etc. Consequently, she brought all

these facts to the knowledge of Dean who in turn passed

on the same Xaxguxs to the Petitioner for @liciting

clarificatian/ explanation with regard to the various
acts of ommission and commission élleged by the Head
of the Department. However, Mhile denying the allegations
as baselcss and False, the petltloﬁer adopted | a -

bLlllngﬂL posbure and hit back the Head of theDepartment

by accusing.her of malafldes. She even guestioned her

motive as.being purely to harass her. Not only that,
she laid the entiré blame for mal-functioning of the
Microbiclogy Department on the shoulders of the Head

of the Department and absence of Cleaf cut line of
demarcation as regards her duties énq responsibilifies.
She even accused the Dean 0f . ;u; ConﬁivingL with the

Head of the Department although he knew her working

well being himself previous Head of the Department.,

15. It is not for this Tribunmal to go into the
merits of the allegatisns and counter-allegations in this
applicatioﬁ becausé probe if any ;nto tﬁe same, was tag

be made by ;he concerned department Dﬁ the Dean who is

admittedly the Head ofthe institutign. However,the

guestion is ¥KX¥ whether under these circumstances, the
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transfer of the petitioner td a far off place like
Calcutta, although in the equivalent post, can be

said to be vitiated by the vice of halafidesbr

colourable exercise of poWer or being punitive in

natures On bestowing our careful thought and consideration
to the facts and circumstances of the case, we are

of the considered view that transfer of the Pestitioner

: . smooth and .
was made with a desire to ensure/ efficient working o

the Department of Microbiology rather than by any

ill~will or malice or extraneous considerationsffof
instance,out of desire to punish her or out of vindictiveness
as is sought to be made out by the Petitioner, Confronted
with the situation that the two senior medical Officers,
one Head of the Department and the other her next junior
Associate Professor in tha same department who fortunately
or unfortunately belong to thefalr sex, were at
logger-heads and that the day-to-day working of the department
ﬁas suifering immensely, the concerned authorities
apparently thought it expedient in fhe exigencies of
service to transfer one of them from Maulana Azad Medical
College, New Delhi. Perhaps discretion was considered
a

to bgipetter part of valour and no useful purpose would have been
served ih holding a regular inquiry into the allegations
made against the pétiiioner as that was likely to take a
long time while a situastion had arisen which demanded
swift action to put the department back on rails and

' . and the patients
to safeguardthe interests of the students,/who were
bound to suffer in the unrelenting contfoversY between -

the two giants in the lMicrobiology Department, It is
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significant to note that Respondent No.2 was formerly
Head of the Department of-microbiolégy and the Petitione
had'ah occasion to serve under him., However, we have
looked in vain to find out any insinutation of malafides
against him either during the said period or

during the course of memos issued by him and the
replies given by the Fetitioner excepting, of course,
towards ﬁhe-end when she accused-him of giving

tacit support to ﬁhe Head of the Department. So,

it was neitHer necessary nor perhéps expedient on
the part of the concerned authorities to hold

a regular inquiry into the matter as that might

have done more harm than good to the institution
itself. Exigencies of service, therefore, required
prompt action and as such we are satisfied that the
operative reason for the transfer of the petitioner
was purely public interest rather than a colourable
exercise of power stemming from 11l-will or malice.
Yle also notice that Respondent No.2 was fair enough
to draw attention of the Petitioner to the
allegations made against her by the Head of. the
Department and to explain the same. That was
perfectly if consonance with the principle of

natural justice‘and fair play. It is not a case
where any conclusion was formed by the respondents
behind the back of the petitioner as was the

situation in K.K. Jindal's case (supra).

contd, ...



16. \ e may, however, express our
displeasure over the manner the Dean disposSed
of the representation of the Petitioner
which was addressed to the Secretary(ﬁealth),
Government of India and was sent through
proper channel. The Dean could not withhold
the same, much less record "considered and
filed" on it. Likewise, he should have
passed appropriate orders on her leave
application as she had not joined duty

at Calcutta till then. The least he should
have done was to act as a post office and
pass it on to the competent authority. Such

stiff necked attitude is hardly desirable.

17. . Before parting with this case
however we may also mention that the
petitionérlhas not displayed total upright-
ness after the passing of the impugned
order. She says that she 1l earnt

~

from her other colleagu

®

contd.eieoee



A

Gase No.OA 682/87:

that she had since been transferred and therefore

she proceeded on leave w,e.f. 9~4-1987. This averment

fails to carry conviction in the face of affidavits

filed by the Service Peon, Shri D.S.Aggarwal, Respondent No.,2
and Shri Ravi Dutt, Under Secretary, in the Ministry of Health
and Family Yelfare. There is absolutely no reason

to believe &ven for a moment that the order of

transfer was not issued on 6th of April, 1987 as it

purports to have been issued. It is a different thing

that a copy marked for the petitioner was not sent /

by the Ministry directly to her but was collected by

a Clerk sent by the Dean on 8th of April, 1987 for

this purpose. A lot of capital is soughf to be made out

by the learned Gounsel for the Petitioher from the fact that
order of her relief: was issued even befofa she had
relinguished the charge, This contenfion is absolutely
fellacious. for fhe simple reason that relinquishment

of charge always follows and does not precede the

order of relief of the incumbent from a particular posts
Evidently, unless rélieved, an incumbent cannot relinquish
the charge of the post. That apart, the affidavit

of respondent No.2 éhows that the impugned orders were

sent to the petitioner by rsgistered AD'post on 9th of
April, 1987 but the samé were received back with the

report of the Postman that despite several visits on his
part vi;Zl-4—l987, 13-4-1987., 14=4-1987 and 15-4-~1987; and
despite information having been given, the addressee was

not available. It is thus obvious that the Petitioner
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made herself scarace dnd out of the reach of the Postman
whenever the latter visited her residence. It is nobody's
case that the address of the petitioner as given on the
registered envelop was not corrzct., A photostat copy

of the ssid envelop alongwith report of the Postman

has also been placed on record., S0 wWe are of the view
that even though she was well within her right to ask for

leave before joining at Calcutta and make a representation

through the department where she was already workingy

it was un~becoming of her status and pos;tion to evadel

the service of the registered letter in this manner,
especially when she had come to know of her transfer orders.
So we ars inclined to‘believe fhe version of the -
responéents rather than that of the petitioner in this

respect..

17.! " To sum up therefore, we find no merit

in this application,’ UHowever, we direct the respondents
to grant leéve to the petitioner as admiséible under

the rules for the entire period from 9=4=1987 till she
reports for duty at Calcutta which éhe should join within

10 days from to-day.
5 N]l«]b r
(Birbal Nath)
AM

1= 10-1987



