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CENTRAL ADMINISTRATIVE TRIBUNAL '<?l/ A
) PRINCIPAL BENCH
DELHI,
0.4 .No ,672/19867 . Date of decision: Jyly 9, 1990.
Shri Rajendra Kumar Kashiv see | Applicant .,
Vs
Union of India & Others . ceos Respondents,

. CoRaml:
Hon'ble Mp, Justice Amitav Banerji, Chairman,
. Hon'ble Fir, M.M, Mathur, Fember (4).

For the applicant “ee e Shri A.K.3ikri apd
Shri B.,2.3rivastava,
Counsel,

For the respohdents voa Shri P.P.Khurana,

Counsel,

(Sudgment of the Baench delivered by Hont'ble

Mr. Justice 4mitav Bansrji, Chairman).
N

The applicant, Shri Rajendre Kumar Kaéhiv, was
working as an Auditor, Local ﬂgdit Office (Air Force)
g, Kanpuf (LAG (AF), Kanpur). He took twn days lsave,
He proceedsd on lea&e én 1.9.1961 tolDelhi'uhere he fell
ill and was compelled to remain on ﬁedical Leave w,e,f,
3.9.1981, He did not report for duty at L.A.0. (AF),
Kanpﬁr until 12.5,1956. He was denied an opportunity to join
his post, Thereafter he made a representation dated
28.5,1966 to Controller General Defence Accounts, respondens
No,3, Subsegusntly, on 6.6,1986, he receivad a letter dated

_ he

30.5.1986 informing him that /had bean declarsd absent
without leave with effect from 1,9.1981 and that proceedings
had.been taken against him under Rule 14 of the C.CLS{CCA)

Rules,1965 ard ha had bsen rsmoved from ssrvice as a
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conseguence thereof. The applicant thersafter prayed for
the disposal of the representation made by him to respondent
No 3. Later hé preferred an éppeal to the Financiai Adviser,
Ministry of Defence (Financej respondant No.2. Ffurther,he
made a supplementary  appeal to fespondent NO 2 o©n 7,11.1986
which had also nbt been disposed Qheq he approaéhed the
T;ibunal and filed the present DJLA. on 11.5.1987, He hés
challanged his remoQal from service and has prayed that the
order of remcval be guashed, He be ailoued to join his
duty immediately and to treat the applicant in service
withéut any break from 4.,9.1981 and give him all the bonsequen—
tial benefits including full back salary s

The respondenté have taken the stand that the
applicant is not antigled'to any relief at all, He had
. proceeded on leéva out of station for tuwo days to Delhi-
and thereafter was not heardAoF for a period of five years.
Hs continuously remained absent . The applicaﬁt had nét
informed hi; office at Kanpur as to-uhere he was and what
uas.h;s problem, No applicéticn for further leéue or
medicél éerti?icaté etc. ués ever received by ﬁhe respondents,

1

Departmental inquiry was held and the proceedings had to be
ex parte  because thére uas-no response from the applicent.
‘Numbér of letters were sent to-ﬁis address but to no avail,
1t was open to the Department to proceed ex parte in the
Departmgntal inguiry and tﬁe prccaedings there wvere in
accordance with lauw,

The appliéant has stated that he proceedéd on leavs

on 1.5.,1981 to Delhi from Kanpur and was compelled te remain
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this purpose,
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applicant had suffered C
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evere 'Sciatica

him to bed for a long time and the Dogtor uho had treaced
him given his certificate. His case further is that
he sent a fMedical Certificates issued by the same Doctor fer
axtension of leave under certificate of posting on\éﬂ°2.19*2.
'is casc further is that before he could fully recover
‘rom the aforesaid ailment, he suffercd from chronic
conjuctvitis and was referred to an Eye Spgcialist, tie
had comsulted Or. Arun Kumar Jain, Sye Specialist on 1,3.1583
who advised him that it waz a cese ofifpapellata R,E.!
with chronic ‘open eye angle glaucoma'., He was advised
complete rest For long time. The applicant stated that he
sent anpthar application to the L.ALLC. (RF)y Kanpur on
4,3.1863 under certificate of postlﬁg for extension of his
. i

leave, Ultimately, Or. A.K.,Jaip certified him to be Tit
cn 5,5,1986,

In the reply, it has been stated that it has not

allezgsdly

besn specified as to from which address the applicant/ sent
varicus communicaticns for lsave, 1t was also stated that
the allegaticns about the applicant being 111 werc not
correct and were, therefore not admitted., It was asssrted
that no apﬁliéation for extensicn ¢f leave was received in
the,gﬁd {AF), Kanpur, It was reiterated that no application
or Medical Certificate in support cof the same was recegived
by his office, The respondents denisd that the zpplicant

pecical Certif
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pain which ccnfined
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has bsen requlatly informing them about his ailmen
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sending his appliéations along with Medicial Certi
411 this was stated to belfalseg 1t was pointed cut that
the procedure iQ such cases as cutlined in the Departmentala
Office Mannual, Part I has not been Followéd inasmuch as

rno intimation in regard to grant of leave was ever sent.

o

The applicant had applied for tuwo days Casual Leave from

5.9.4981 to 3.91981 without making a mention of the fact

that ke wes leaving the staticn. It was necessary in such

cases to obtain prior permission to leave the station and

to record his lsave address, He had, therefore, not.
disclessd uhefa he was Qoing and the address of that place.
fven the Medical/Fitness certi?icate:issued by Dr.arun Kumar

Jain was a photostat copy. Even though the original had

(a2

not bsen filed and the lfledical Certificate/Fitness

cate d forms ., The absence

o

Certif
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were not in prescrib

from duty at one strstch was for more than three years :
The questian for consideration in this regard is

that if the applicant was leaving the station, it uas

incumbent on him to take permission and mention leave

address of the place he was visiting so that if nesd be,

he could be contacted, In the present case, the applicant
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praceeded to Deslhi without obtaining permission to leave
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on. At Delhi, it is stated that he fell ill,
No application for extension of his leave on ths ground of
illness uas ever received at the L.ALL(AF), Kanpur. In

the normal course, one would have sent the leave applircation

by Registered post. If that had been dome and the letter
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was correctly addressed, a presumption undsr Section 27

D

pf~the General Clauses Act wculd have arisen, The
presumption would have been that a Registered lotter
corrvaectly addresséd would have rsached the addresseé.

4 1
However, a letter sent under certificate of posting does
not raise such a presumption., Thefa is no presumption that
a letter sant by ordinary post or even under- certificate of
posting reachss the addressese after a certain pe?iod of time,
1f the applicant was so severely ill as he has allaged,
he must have consultad some Dpctor, Being a Gevernment
servant it is presumed that he would have known the
procedure for making an application for axtension of leave
supported by a Medical Certificate., The respondents say
that nothing uas- received at their end, Uhat is significant
is that it is not known what was written in these letters
which the applicant alleges have been sent on 3,9,1981 and
20,8.,1982, The applicant has not filed copies of such
letters., Thereafter for a period of almest threse years,
admittadly, no application for extension of lsave or his
being medically unfit was ever sent to the LAD{AF), Kanpur,

This is unhelisvabl

w

that a government servant kept away from

)

his office for thre

&)

years uwithout any endorsement of
application to the office explaining that he was 1ill, If
he cﬁuld not write himself, he would have taken help fror
someone and sent a letter along with fledical Certificate.,
But there is no such proof that any such letter wuwas

sent or recaived at Kanpur, What is significant is that



none of those letters alleged to have bden sent by the

J .

applicant were even sent under Registered AD. The abovs

: that
facts indicatefthe conduct of the applicant was callous
and wholly irreponsibls, He hasnot been able to explain
why he kept guiet and dgd not go to Kanpur even once during
this pericod nor communicated his nature of illness and
“ipability to write due to his illness etc,

The second part of the case is about the disciplinary
proceedings initiated by the respondents, %he order of
removal from service passed against the applicant vide‘
order dated 12.,3.1984 (Annexiire =XII{B} tc the 0.A.)

concludes the first paragraph by the following wecrds:

UThe undersigned is, thersfore, satisfied
that it is not reasonably practicable to

hold an ingquiry in this case, "
1t was asserted by the respondents that departmental inquiry
was held against the applicant which was ex parte as the
applicant could not be served with the nctice of the shou
cause or the ChargesheetAdespite repeated effarts by the
reséondents. Reference Qas mede to Rule 14 of the CCS{CCA)
Rules,1965 which sets out procedure for holding inguiries
and imposing of penalties, Tn_Gouernment af Iﬁdia's
Ipstructions under the szid Chapter, paragraph (6) slaborates
the procedure for holding ex parte inguiry, which reads

as follous:

"{6) Procedure for holding ex parte enquiry.=-
Whenever an official continues to remain absent
from duty or oberstays leave without permission
and his mecvements are not known, or he falls to
reply to official communications, the disciplinacy
autherity mey initiate action under Rule 14 of

the C.0.5,{(CCAJRules,1965, IN all such cases,
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the competent authority should, by a Registered
A.,D, letter addressed to the official at his
" last knoun address, issue a charge-sheet in the
form prescribed for the purpose and cail upon
the official to submit a writteén statement of
deféncg within a reasonable period to bs
specifisd by that autherity, If the letter
is received undelivered or if the letter
having been delivered, the offigial does not
submit a wiitten statement of defence on o
before the specified date or at a subseguent
-stage does not appear in person bsfore the
inqdiry officer, ér otheruise, fails or refuses
to comply with the provisions oF;CCS(CUA) Rules,
the inquiring authority méy hold an ex parte
inquiry, The notices of all hearings’should be
served on the accused or communicated to him
unless the first notice says that the inquiry
uili continue from day-today., In ex pérte
procsedings, the entire gamut of ths enguiry has
to be gone through,. The notices to witnesses
should be sent, the documsntary evidences should
be produced and marked, the Presenting Officer
should examine the prosecution witnesses and the
inguiring authority may put such guestions to the
witnesses as it thinks to be fit, The enquiring
”authorify should record the reasocns why he is
oroceeding ex parte and what steps-he had taken
to ask the accused official to take part in the

3 [
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In order dated 12,3.1984 removing the applicant

from service, the Controller Gensral of Defence Accounts

\

narrates the segquence of facts leading to the inguiry.

~after the appeal had been filed against the order of

removal, the Appellate Authority viZ, the Fimancial
pdviser (Defence Seryices), raspondent No .2 has narrated

in detail as to uwhy the procesdings were ex parte. Evan

" in the Appellate order, he has stated in detail as to what

an
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same ., Lxcept for his
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steps had bean taken by the Inquiry Officer to effect
servica on the. applicant and to what result, The reasons

were mentioned for procseding ex parte., These rsasons als:

appear to b2 sound,

o}
[
[31]
@
(0N
jun
m3
(0]
i3l

lLearned counsel for the applicant T
caontantions, Firstly, that even in the ex parte proceading

the entire procedure of an inguiry has to bz gone

e

threough exceopt that the delinquent governmeht sarvant

is net there. lLearned counsel urged that the uwitnesses
and documentary evidence have to be procuced., The
Presenting Officer has to present his case and ultinmately
the Inguiry Officer may seek clarification of the svidence
from the.uitngsses examined, The 1nqui?y‘OFFicer hés

to complate his report and submit it to the Cisciplinary
authority, OSut before all this is done, the Inquiry

Officer has tao satisfy himself that all necessary and

"l

poseible efforts have been taken to serve the delinguent
government ssrvant so that he qu appear in the proceeding
Learnaed counsel contended that mere sending of feglstered
letters and notices to the applicant at his permanent
homez address is not enocugh., In the present case, the
Fostman has raturnsd the lettems by saying that the
applicant has not been residing here and that he was not
found, Learned counsel statwed that it was iﬁperative-
should :
that the respondents XXX have found out the apolicantls
address and sent the Registered lettsrs there, The

guestions is: hHow does the respondents come to kncuw of

the address of the applicant 1If he has not civen the
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disclosed his address at any stage.

recorded in his Service Book,
applicant contended that whil
Leave, he had mantioned the b
communications should have be

has nat asserted at all anyuhe

or even otherwise to the Depa

he had not disclosed his wher
five years, How is it possib

c .5, . .
This 1s anh impossible situatic

creation by the applicant himself,

whereabouts, nis address far
more or less like a situation
How do you

serve a person by

is dumh, deaf and blind? He

3

‘ Assuming that the appl
Scistica pain and thereafter
still necessary for him-eas a
his office about his illness
resuire t

comrunication, The very fact
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his office
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September, 1881, he had not
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Caonsequently, it uas

2 sseking tuo days wasuzl
glhl address and all

en sent there, The applicant

re that he had menticnzd his
dress 1nm any of the lettsrs

rtment . As a matter of fact,
eabouts at all during these
le to ssrve such a perscn?
n. Ihis situation is a

1e does not disclo
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a period of five years. It
where one asks a question:
a Registered letter uhen he

can't speak, hear. and see,

icant was afflicted with
with an esye troubls, it was

government servant to irnform

.

and about his inability to
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Thg[argument of tha learned counsel is that

-

since the applicant had left his leave address at the
LAO(AF), Kanpur, the respondents could have used it.

We are not impressed that this would prevent the applicant

-

for commupicating with his office during his stay at

~

o

Delhi or at a place where he was staying. In the normal
course, when a person suddenly falls ill and sesks extensic

of leave, he sends immediate letters and telegrams

9
informing his office g¥® the sosition follouwed by

an application for extension of leave, K I1f the lsavs

has to be extendad further, applicationlia rada well
befors the earii@r period hg;axpirga. The address should
be ménfionad so that the office could communicate with him
and inform him whether the leave has bssn granted or not,
Kanppur is not very far away from Delhi, The jcurney
involvas 7 to 8 hours by train and one could have reached
Kgnpur githbut much difficulty, It is well known that
Sciatica pain does not continue indefinitely or for

months together. Even a glaucoma patienﬁ can move about,

/

We are, therefore, of the view that silence on the part

o
!

of the applicant for a period of five years,of which for

a period of gver thrae years, there uwas no allegation of

any letter or application or teleagram having been sver

sent by the applicant. These facts and circumstances

certainly impress us that the applicant could not be

~
L)
&3]

located or approached and the department had made enoucgh
| :

efferts to serve him, If he could not be served,in these

circumstances, the Inquiry Officer could certainly proceed

it
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ex partes
then

Learnad counsel for the applicantj/urged that
if the apﬁlicant was not found, it was the duty of the
respohdents to havs given an advsrtisemsnt in the nesus
papers or got the notice pasted in his house at Etah in
the presence of the two witnesses, 1In our opinion,
these consideratioﬂs do not weigh a2t all ., The reascn
is that the applicant has stated that he was not staying

in £tah and, consequently, the endorsement of the

Postman unless rebutied could be belisved to be ceorrect

/

_sipce . the letter/notice was sert per Registered post.

The apnlicant has not denied that the Etah address uas
inccrrect address, Conseguently, the tespondents have
made several attempts to serve the applicant but had
failed. As ragardé the question of service by giving
an.aduertisement in the neuSpaﬁers,,it may be mentioned
that unless it was knouwn uhere the applicant was
residing, there was no point in publishinglthe advertise-
ment in a paper at Kanpur or Delhi even., These arguments
cnuld be resorted to where the Depértment or office

was aware of the addrsss of the delinguent govsrnment
servant and they did not take necessary action to send
the notice accordingly.

Learned counsel for the applicant cited before

'us several decisions. In the case of T .D.SATHYAKUMAR

]

Vs, . THE DIRECTDR,‘GCVERNWENT OF INDIA, MINISTRY OF

DEFENCE, RESEARCH & DEVELCPMENTRQRGANISATIDN, AERONAUTICAL

DEVELDP MENT ESTASLISHMENT & ORS  ( 1989(2) 5L {CAT) 669)
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a Division Bench of the Tribunal held that non-service
of charge sheet was the only reason for dispensing with

inquiry, This was held to be urong,

Learned counsel then cited the case of LAKSHML

NARAIN PANI & L.N, PANI Vs, UNION OF INDIA AND GTHERS

(ATR 1988 (2)CAT 67) uhere too the Divisiocn Bench of
the Tribunal at Calcutta held that the dispensing of the
inquiry could not be done where the applicant was not

saervad,

In the case of SHYAMALENDU 8.KANJILAL AND ANGTHER

Vs, UMICN OF INDIA ANO OTHERS (1980 (12) ATC 209}

the DOivision Bench of the Tribunal at Calcutta held

that departmental inguiry could not be dispensed with

unlass it was held that the inguiry was reascnably not

practicable and that such information of the Oisciplinary
authority should be based on positive material and not

on conjectures,

In the case of RLAAGHAVUAN Vs, DIVISIONAL RATLUAY

MANAGER, SOURTHERN RAILWAY , TRIVANDRUM AND CTHERS

( 1989 (410)ATC 195), the Division Bench at Ermakulam
held that the mere absence of employse whose whereabouts
are not known dcoes not iead to conclusion that it is not
reasonably practicable to held an inguiry, Ths Division
S8ench held that in such cases, inguiry should procesd
ex‘parta.

None of the above cases 1is helpful or applicabls

ta the present case, In the present case, the inguiry
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has not been dispensed with, The inguiry proceeded

ex ﬁarte and that is permissible, The Inquiry COfficer
gave his findings, the Disciplinaryauthority accepted

the findings and auarded thevpunishmént. The applicantts
appeal to the rsspondent No.2 was considered and

decided by a speaking order.

The Disciplinary authority passed an order deted
12.3.1984. Although the last sentence of first paragraph
of thelabove order is not properly worded and indicates
as if no inguiry was held but the fact is, and we have
ascertained from the original record that an ex parte
inguiry was held,., Consequently, thers is some serror in
the above sentence when it says that it is not reasonably
practicable to hcld an inquiry in this case. Presumably,
what he ﬁeant to say was that it was not possible to
hold an inquiry with the participation of ﬁﬁe applicant .
Be that as it may be, Factually the position is that an
ex parte inguiry uwas held and thers was an appeal against
that order and that too was decided with a speaking
order and the points raised in the appeal uere dealt
with by the appellate Authority.

~

We are further satisfied that due procedure was

folloued and that this is not .a case whsre we should

1

exercise our discreticnary jurisdicticn to pass an order

setting aside the order of removal ., The applicant himsslf

‘_h

s responsible for the present situation, We find no

3

erits in this case, The fApplication is zccordingly

dismissed without any order as to costs,

et B e o
(Mm.m, Mathur) ff/7) L _—
Mermher (a)
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