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1. Whether reporters of local papers may be allowed
to see the judgement ?

\2. To be referred to the reporters or not ?\“Kigs

JUDGEMENT

(Delivered by Sh;; I.P, Gupta, Member (a)

In this application filed under Section 19 of the
Administrative Tribunals Act, 1385, the applicant
has requesyed for qﬁaéhing the ordar datad S5th

| Rggust 1386 retiring him prematurely under Rule

§6{j) of FRs, ths applicant having attained the age
of 50 years on 31st July, 1984, ( _ _
2. Tﬁe applicant was substantively appointed.bb the
grade of\Upper Bivision Clerk in the Ministry of
Communicétiggs by order dated 16.12,1980 (Annexure 92).
By ordar dated 2nd March, 1983 he was appointed to ths
AssiStant%Grade on a long=term basis effective from
17.12.1981 (Annexure P.3). He was allowsd to cross

ﬁ&/ _ efficiency bar w.e.f. 1.10.1982.by ordasr dated 13.3.1384.
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Jinapplicable.
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Learned Counssl for the applicant contandad

The applicant was a Group 'C' employes
(UDC) and not Group 'A' or Group '8°
Govermment ssesrvant, Since his substantive
appointment was against the post of UDC
and he was orly officiating on a long=ter

asis in the grads. of Assistant, FR 56(3)?1) L°/
ads as follous 2= .

Notulthstandlng anything contained

in this rule, the approprlaﬁe~__;~«_s“'"\;h-f
authority shall, if it is of the )
opinion that it is in ths public

interest so to do, have the absclute

right te retire any Government. servant

by giving him notice of not less than

three months in writing or three months®

pay and allowances in lieu of such notics;

(i) If he is, in Group 'A' or Group '8!
service or post in a substantive,
quasx-parmanant or temporary capacity,
or in a Group 'C' post or service in
a substantive capacity, but officiating
in aGroup 'A' or Group '8' post or
gervice and had sntered Government
service befcre attaining the age of
35 years, after he has attained the
age of 50 years:

(ii} in any other case after he has attained
the age of fifty-five years;

Provided that nathing in this clause shall
apply to 2 Government gervant referred to:

* Class IV amployees in clause {e), who entsred Govarnment szrvice

(ii)

on or before the 23rd July, 1966;

Provided further that a Government servant
who is in a Group 'C!' post or service in a
substantive capacity, but is holding a Group:
YA' or Group '8' post or service in an
officiating capacity shall, in case it is
decided to retire him frem the Group 'Af

or Group '8B' post or service in the publlc
interest, be allowed on his reguest in writin
to continue in service in the Group 'C* post
or service which he holds in a gubstantive
capacity.

Therefore, he was not cevered under FR 56(j) (i}
and he could not be retired before the age of

55 yaars J_n any case.

The applicant was allowed to cross afficiency
bar and promctsed on long-=tarm basis as Assistarnt
by ordergwhich were issued bstween March 1983
and March 1984 and, thersfore, it can be presumed
that nothing adverss against him existed, moresc
when no adverse remarks were communicated to him.
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The mention about imposition of pshalty of ‘censor
by order dated February 1972 and uwith~holoing of an
incremsnt for six months without cukmzulative sffect
in March 1980 would be washed out by subsequent
action taken by the respondents themselvas in
appointing the applicant to the substantive grads

. of UDC in December 1980, promoting him as Assistant
from 17.12.1981 by eorder dated 2nd March 1983
and allowing him to cross efficiency bar from
1.10,1982 by order dated 13th March, 1984,

(1ii) The order of compulsory retirement is malafide
since the foundation of this order was an
incident of the alleged quarrel betwsen him and
an Agsistant of Administration Section for which
a departmental inquiry was ordered which continued
till the end of December 1985 and since the inquiry
bore no results, it was/pursued but ift.seemsithat it
culminated into his pramature retirement, which
if awarded am a penalty warranted the following of
proper procedure undar the CCS(CCA) Rules.

(iv) The second proviso to FR 56(j) already sxtractad
earlier in this ord er provides that a Government
servanl who is in a Group 'C' post in a substantive -
capacity but is holding a Group 'A' and Group '8°

-post in an officiating capacity shall in case it
is decidsd to retire him from Group *A4' or Group *B°
~post in ths public interest be allowsd on his requost
in writing to continue in service in the Group 'C!
post which he holds in a-subtstantive capacity. The
respondent never intimated to him about their in-
tention or decision to retire him prematursly and
gava him no opportunity to make any request in
writing for continuance in service in Group 'C?
post which he was holding in a substantive capacity.

4. The applicant'quotad cases tO0 support his visw that
adverse“entries, if any, awardsd to an employse lose their
significanca on or after permission to craés efficiency bar

or promotion to a higher post., In this connectign, he referred
to the case of Duarka Prasad versus the Stats of H{P.[ﬁTR 1390
(1) EAT79147 and Ram Singh Pandeuland,Stata of H.P. and Others.
L[ ATR 1989 (2) HP 80 642;7. He also cited the case of Union

of Indiz and others v/s Shaik A;i‘ztATR 1989 (2) SC 685_/ where
the retirement order by way of_punisﬁmant without inquiry was
set aside and uhare the findingAuaé that the immediate and

proximate rsason for passing the impunged or der was undoubtedly

- an unfortunate incidsnt,

Se _fhe Counssl also contended that the applicant hag rsached
the age of 50 on 31st July 1984 and since he was allowed to
continue beyond tha aga of 50, his caséﬁfdr prematurs retiremen

could not be reviswed, since ths sward of democlss should not

be hanging over an officer all the time:.
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6o The Lesarned Counsel'fa:‘thé reépendent'poiﬁtsd out
that it was wrong to say that the applicant had a clean

recorde He was avarded two penalties about which mention

has been made earlier in this order. He was allowed to

cross efficiency bar in 1984 from due date 1,10.1982 but

his case for crossing £.8. was rejected twice sarlier. As
fegards'his confirmation in UDC, this was done on the basis

of assessment of his CRs e9422§bapg to the per;ud he worked

'aa_UDQ upte the year 1979. Ths order af compulsory retlre-

ment was passed after proper'revieu by a High Power Commi~=
ttee and his representatidn was also considered by theA
Rapresentetion Cémmittee uhich found no substance in his
representation. The appropriate autharit} has the pouer

te retire a Government saruant at any time after he haé
attainad the age of 50 years and there was nothing wrong in
retiring ' the applxcant when he was about 52 years of age.
The Learned Counsel also referred to the case of Balkunth

Nath Das /e Chief Msdical Officer & others ['ATR 1992 (1)

SC 50&;7uher@ the clear legal principles im regard to pre-

mature retirement were enunciated. It was mentioned theredl
that an order of compulsory retirement wase ﬁob a punishment
It implied no stigma nor aﬁy suggestion of misbehaviour.
'The order is passed on the subjective satisfaction of the
Govt. Principles of natural jusfice have no plece in the
context of an order of compulsery retirement, The entire.

racord oF service has te be taken into account, of course,

attaching more importance to racords of later ysars and an

- or der of campulaory retirement is not l;able to be quashed

‘meiély on the showing that while passing it uﬁccmmunicated
adverse remarks were also tékan into account. |

7 .Analyéing thé>Facts and arguemsants in thié case,

we find that the applicant is clearly covered by FR 56(3)
(1), Even though he was only working as a Group 'B' emple)
ee on a long-term basis, FR 56(j)(i) speaks of employses

who are working in Group '8' posts on temporary capacity.

The sting of punishment of censor and withholding of
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increment passed in February 1972 and March 1980 lost its
significancé‘after his praﬁotinn:ae Assistant on long-tefm
officiating basis later. Nsvertheless, the entire record of
service has to be secen and in this case the Review Committes
after due censideration of his total record, pasged the order
of premature retirement, His repfasentation was also rejected
by the Appropriate‘ﬂuthorify. Ne malafide in the order could
be groﬁed. Bzcauss evsn_if the épplieant had a quarrel with
the Assistant in the Administration Department it was not the

Assistant who was the Final Authority to pass the order of

-premature retirement, It will be carrying malafide too far

if we assume that the said Assistant influencsd the enmtire High
Pouvered Committee meant for review and the Representatiaub
Committes. Houaver.’ue find considerable weight in the conr\
tention of the Learned Coﬁnsel for the applicant that since
the applicant was a Group 'C' employee in a substantive capa-
city and was holding a Group '8' post only in én'dffiﬁiating
capacity, he should have been givgn an option to continue

in sérvice in Group 'C' post. In this viesw of the matter we |
set aside the order of compulsary fetiremant dated 5th August,
1986 and direct that the applicant should be deemed to have
continued against his éubstaqtive'Graup e post with all
6onsequential bénafits. The applicant should be reinstated
in his Group"C'"bast unless the applicant EOes net want to
be se reinstatéﬁ., His willingness should be asqertained from
him by giving him an éppertqnity; In case he is not willing
the order of premature retirement could be considered for

issue only prQSpEctively.

I.P. Gupta L/ff'qif, Rampal Singh
Member (A) 28{7/ Vice=Chairman (3J)




