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' ‘ T IN THE CENTRAL ADMINISTRATIVE TRIBUNA_L‘

- NEW DELHI
N 0.A. No. 643/87 198
T.A. No,

DATE OF DECISION 18- 12.1989

Shri T,K., Udaya Bhanu

Applicant (s)

Shri 8.8. Rawal Advocate for the Applicant (s)

Union of Iﬂdia'avagrr%"c]ig Others

Respondent (s) -

Shri M,L. Verma
Advocate for the Respondent ()

CORAM :

The Hon’ble Mr.  Pe Ko Kartha, Vice-Chairman (Judl,) .
The Hon’ble Mr. I. K. Résgotra; Administrative Member.

Whether Reporters of local papers may be allowed to sce the Judgement ? Cj,e,,
To be referred to the Reporter or not ?

Whether their Lordships wish to see the fair copy of the Judgement ? O

To be circulated to all Benches of the Tribunal ? )0
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JUDGEMENT

(of the Bench delivered by Hon'ble Shri P.K.Kartha,U.C.)

The applicant, who is working as Stenographer
Grade II in the Office of the respondents, filed this
- application-under Section 19 of the Administrative
Tribunals Act, 1985 sesking the following relisfsi-
(i) to strike down Rule 6(1) of the .DGS
(Secretarial) Sarvice Rules, 19753
(ii) to direct the respondents to consider’
him for seniorify and-COnFirmation’af
his appropriate place and time by following
sealaed cover procedure for the year 1975,
when the D.P.C. met at the initial consti-

tution stage;
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(iii) to reckon his saniority w.e.f., 1.3.1968,
the date of his joining as a dirsct recruit,
and to confirm him from the dus date and,
in any case, before his juniors in service
"uwere confirmed;
(iv) to direct thé respondants to consider him
for further promotion as Senior P,A.;
) : (v) to direct the respondents to finalise the
seniority list of Stenographérs Grad% II in
- the D.G+S. bafore a D.P.C., is constituted
to consider promotions for the post of
Senior Personal Assistants; and
(vi) to direct the respondents to ﬁay him the
dif ference in pay and allouancas that would

accrue to him after restorlng hls seniority ,

at approprlate place and time

& __w‘\:...-n:-««a(’.‘\rﬂ—t\,,, Q&‘
/_that any 24 .On 24, 6 1987, the Trlbunal(pg@g@ﬁ 3@ @Td@g dl’l‘QCtlngL

selection or promotion made subsequent to the filing of.

tha application will ‘b2 subject to the result of the
‘application and cannot aFFact\ths rights of the applicant

as ultimately declared by ths Tribunal,

3. The careser of ths applicant in the'offica of the
respondents is a somswhat chequerad one, HsAuas originally
recruited in service of North-Eastern Frontier Agen0y(NEFA),‘
now forming part of Aminachal Pradesh,; in 1962, He came
over to the Directorate General of Security (DGS), Cabinet
Sscretariat, on deputation as Stenographer Grade III and
was posted at Bomdila w.e.f. 1.4.1964, He was repatriated
to‘NEfA in 1967 on his appointment as Personal Assistant
(Stenographer Grade I1I), to tﬁé Security Commissioner,
NEFA, On 1 3.1968, he was dlrnctly recrulted as Stenographsn
Grade I1 in the Office of the DlUlslonal Drganlser, Special ’
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serviCe Bureau.(S.S.B) in D.G, S., Cabinet Secretariét and

joined duty on that date at Tezpur, UWhile on duty thers,

he met with an accident on 6,5.1972, He was suspended,
the &— :

pending the decision of / criminal court, The crimimal

court acquitted him of all the charges on 25.11.1976.

Thereafter, the psriod of his suspension was treated as

on duﬁy for all purposes. |

4, After the feuocation:of suspension, the applicant

resumsd duty on 23,11,1977 as Stenographer Grade I, He

ié presently working in the office of the Dirsctor, A,R.C,.,

Cabinet Secrastariat at New Delhi, i

5, The Dirsctorate General of Security (secretarial)

Service Rules, 1975 (1975 Aules for short) were made on

4,11,1975, when the applicant was undergoing suspension.

The respondents constituted a Scresning Committee which

met on 1%,12,1975 and 5,1,1976 to adjudge the suitability

of Stenographers Grade II for permanent absorption in the

service oF'Dirsﬁtorate General (Security). The said
Committee_did not asssss the suitability of the applicant,
Tuo reasons have been given for not assessing\his suitability,
viz., that his A.C.Rs For the yesars 1972-73, 1973-74, and
1974=75 were not avallable, and that the Committes discovsred
that he was under suspension for nearly three ysars and may
be repatriated.to his parent~Cadfe. His case was again
considered by the Scresning Committes on 29,12.1980, The
Committee had recommended that the applicant was not

suitable for permanent absorption in the Cadfe, apart

from the fact ﬁhat thereluas.no permanent post availabls

to accommodate him. " In other words, sven if a permanent

post uas available at the initial constitution of the
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. Cadre of Stenographers Grade II, the Committes did not

recommend him for appointmént aga}nst such a post,

Bo The first provisional seniority list of Stenographers
Grade II was circulated on 29.%1.4976. It was revissed and
cibculatéd on 28,1,1978 and 18,7,1979, réspectiuely. JIn
these lists, ths @aMEﬁOF”thB applicant was not included
bacauss of the recommsndations of the Screening Committes,
mentionad above,

7. On the receipt of repraesentations from the appliCant;
the Screening Committee was constituted by the respondents
who did not recohmend his name on 29.12,1980 for permanent
absorption,

8. - Tha case of the applicant may be summsd up as

followsé=

(i) As he was under suspension during the period
when the D.P.C. met in 1975 and 1976 to
adjudge the suitability of officers for
permansant absorpfion_inAthe Service, it
should have FolluQed‘sealed cover' procedure,
This was net done, :

(1i) The respondents did not allow him to go on
deﬁutation as-Senior'Personal Assistant on
promotion to the Office of the Inspector
Gensral ofipolice, Arunachal Pradesh-in
1981, The'respondents did not forfward his

"ACRs in time to Arunachal Pfadesh-and in
that process, he missad the chancs of berma—
nent absorption in the 0f fice of Inspector
Gensral of Police and he was also not finally
absorbed by ths resspondents,
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{iii) His request dated 22,5,1982 for voluntary
retirement on completion of 20 years of
service addressed to the Dirsctor,

S.S.8. (Respondent No,3) vas not accepted
on the ground that he was not holding the
post iﬁ a substantive capacity and hence
he uas'not covered under the voluntary -
_ratirement scheme, Instead, the respon-
dents asked him to submit resignaﬁion if
he Qanted to leave the job., This is
‘alleged to be arbitrary.

(iv) Hs has challsnged the vires of Rule 6(1)
of the 1975.Rules which prescribess for
a Screaning Committze fo consid=r the
suitability of officers for absorption

‘in thse Servics,

9, The cass of the respondents may be summed up as
followss-
(1) The Screening Committee did not find the

applicaﬁt suitable for perhanent absorption.
That apart, there weére also .no psrmanant
posts availabls to accommodate him,

(1) The application is barred by limitation

and the principle of res judicata.

10, e have carsfully gone through the records of the
case and have hesard the lzarned cdunsel for both the
parties. WYe may, at the outset, consider thes preliminary
objections raisad by the learn d counsel for the respondents
as to the maintainability of the present application, With

regard to the question of limitation, it may be stated that
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the applicant has cﬁallenged the vaiidity of the seniority™
list of Stenographers Grade II as on 1.9,1986 which was |
circulated 1312 hemorandum dated 7.10,1986, The applicant
made a representation on 23.12,1986 which was considered

by the respohdents in their memorande dated 29,1.1987. in

his representgticn; the applicant also referred to his

non-confirmation, ReFefring to this, the respondents .

informed him that his case will bz considersd as and when
a permansnt post covering his name will becomeAaVailabie.
The present application was filed in the .Tribunal en 4th
May , 198?. In the facts and circumstances of the case,

' not

we are of the opinion that tha.application is/barred by

limitation,

11, . We also do not sse any substance in the plea of the

raspondants that the application is not maintainable on

the principle of res judicata. It is true éhat the applicant
had filed a writ petition in the Kerala High Court in 1983
(0P-9048/83) praying for directing the resspondents to declare
him permanen% in the post of Steﬁbgrapher Grade II, or .

directing them to allow him to retire veluntarily -and

e

“avail himself of all the retirsmant benafits. At the

request of his counsszl, the petition was dismissed as
withdrawn. This clearly indicates that the Ksrala High

Court did not dispose of the petition on merits, Consequaently,

the bar of ras judicata will not apply to the instant case, .
12,  The admitted factual position is that the applicant

was directly recruited as a Stenographer Grade II in the
Of fice of the respondents in 1968, In view of this, the
question of his repatriation to his parent cadre would noﬁ

have arisen. At the time of the initial constitution of

S
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the Service, he was under suspension, pending investigation
into a criminal case against him. He was eventually
acquitted by ths criminal court, In law, he was entitled
to be considered for appointment at the initial constitution
of the Service along with other eligible of ficers, notwith-
standing his suspsnsion or péndency.oF criminal ;roceedings
against him, The correct procedure should have been to
consider his suitability for such apoointment and keep

the assessment made by the Secrsening Coﬁmittee'in a

sealed cover to be opened after the caonclusion of the
criminal proceedings. This was not done in the instant
case. The respondents have taken contradictory étands

in the counter-affidavit filad by them, . At one placs,

they admit that he was dirsctly rscruited as Stenographer
Grade II in the Office of .the Divisicnal Organiser (SSB)

on 1.3.1968, At another ﬁlace, they state‘that he might

be repatriated to his parent cadre. Again, at one place
they state that his ACRs for the ysars 1972-73, 1973-74,
and 1974-75 were not avallable to asssss his suitability
for appointment to the initiél constitution of Service

and at the same time, it has been stated that the

Committee discovered that he had been placed under
-suspension for néérly‘three years, The Screening Committes
ought to have considered the case of ths applicant for
absorption as a Stenographer Grads II when it met in

1975 and 1976 and asseséed his suitability on the basis

of the ACRs for the years 1972-73, 1973-74, and 1974-~75,

as in the case of othsr officers and should have kept

the results of theif assessment in a ssaled couér to be

opened af ter the conclusion of the criminal proceedings.
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After his acquittal, the applicant should have bean
appointed to the Ssrvice w,e.f. ths due date,
13, The plea of the respondents that ths applicant

could not be absorbed in thse Services as Stenographer

Grade II for want of a permansnt post; is also ndt_very

coqvincing. The applicant had been declarsd quasi-
permansent w.e.f, 1,3.}971 by the respondents vide

their order dated 30.6.1980. Determining the confirmation
of an officer oen the existéncs qf é permanent paost is,

in our opihion, arbitrary. The Supreme Court has observed
that “Thé aréhaic rule of confirmation, still in force,
gives a scope to thé executive'authorities fo act’
arbitrarily or mala fids, giving rise to unnscessary
litigatipﬁs. It is high time that the Government and
other authoritiss sﬁould th;hk over the matter and relieve
the Government servants of becoming victims of arbitrary
actions," (Vide Shiv Kumar Sharma Ve, Haryané State
Electricity Board, Chandigérh, A. IR, 1988, S.C. 1673;

sae élsé S.B. Patuardhan Vs, State of Maharashtra, A.I.R.
1977 S.C. 2051}, .The respondents ought to have passed
5ra;rs of confirmation of the applicant after he had
successfully compieted the period of probation instead

of declaring him quasi-permanent, ‘Thé plaa of the
raspondents that he was daclared-quasi-pérménant by an
authority which was not éompatent to do so, is, in the
facts and circumstaﬁces of tha base, devoid 6? any
substance, _ |

14, In the light of the above, ue consider that it is
not necessary to strike down Rule 6(1) of the D.G.S.
(Secretarial) Service Rules, 1975. In the interest of
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justice and fairplay, we order and direct as Follous:;

(i) The applicant must be deemed to hav e been.
confirmed with effect from 1,3,1971 uhen
he was declared quasi-ﬁermanent,irrespeotive
of whethsr a permanent vacancy in the
Stenographer Grade Ii was avallable or not,
The respondents shall aléo deem him to be
absorbed in the Service on its initial
constitution from ths due date, aé'the
constitution of a Review D.P.C.' at this

.séage is not likely to'séfve any useful
purpose, Ihe respondents are directed to
ponsidar‘him for further promotion on the
basis oF‘the revised séniority.

{ii) Subject to the directions in (i) abova, the

~ applicant would be entitled to all conse-
quential bensfits, including arrears of pay
~and allowances that would be admissibls to

. him, '

(iii) The respondants shall comply with the abovs
’diractions within a psriod of six months
fram the date of communication of a copy of
this order. |

(iv) The parties will bear their oun costs.
. G
Lyl . AGE
(I. K. R'as;%raj : (Ps K, Kartha ;

Administrati ?S7T§T§”7 _ Vice-Chairman{Judl,)



