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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL ^
NEW DELHI

OA. No. 643/87 198
T.A. No.

Shri T, K, Udaya Bhanu

Shri 8,8. Raual

Union of India^an^ Other

Shri M. L. l/arma

s

DATE OF DECISION ''8.12.1989

Applicant (s)

Advocate for the Applicant (s)

Respondent (s)

Advocate for the Respondent (s)

CORAM :

The Hon'ble Mr. P» K. Kartha, Vic e-Chair man (-Oudl, ).

The Hon'ble Mr. K, Rasgotra, Administrative l^erabsr.

1. Whether Reporters of local papers may be allowed to see the Judgement ?
2. To be referred to the Reporter or not ? ^ ^
3. Whether their Lordships wish to see the fair copy of the Judgement ?
4. To be circulated to all Benches of the Tribunal ?

JUDGEMENT

(of the Bench delivered by Hon'ble Shri P, K, Kartha,\/. C, )
\

The applicant, uho is working as Stenographer

Grade II in the Office of the respondents, filed this

application^under Section 1 9 of the Administrative

Tribunals Act, 1985 seeking the following relief sS-

(i) to strike doun Rule 6(l) of the OGS

(Secretarial) Service Rules, 1975;

(ii) to direct the respondents to consider

him for seniority and • confirmation at

his appropriate place and time by. follouing

sealed cover procedure for the year 1 975,

uhen the O.P.C, met at the initial consti

tution stage;
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(iii) to rackon his saniority ui.e.f, 1.3.1968,

the date of his joining as a direct recruit,

and to confirm him from the due date and,

in any case, before his juniors in service

• uere confirmed;

(iu) to direct the respondents to consider him

for further promotion as Senior P. A.;

(v) to direct the respondents to finalise the

seniority list of Stenographers Grade II in
1

the D.G.S, before a O.P.C. is constituted

to consider promotions for the post of

Senior Personal Assistants; and

(\yi) to direct the respondents to pay him the

difference in pay and allowances that would

accrue to him after restoring his seniority „

at appropriate place and tims.

/.that any 2. On 24.6. 1,987, the Tribunal^^ajgd a« e£d#s_di^recting/^

selection or promotion made subsequent to the filing of

the application uill be subject to the result of the

application and cannot affect tha rights of tha applicant

as ultimately declared by tha Tribunal,

3. The career of tha applicant in tha office of the

respondents is a someuhat chequered one. Ha uas originally

recruited in servica of North-Eastarn Frontier Agancy(IMEPA) ,

nou forming part of Aiu nachal Pradashj in 1962. He came

over to the Directorate General of Security (DGS), Cabinet

Secretariat, on deputation as Stenographer Grade III and

uas posted at Bomdila u.e.f. 1,4.1964. Ha uas repatriated

to NEFA in 1967 on his appointment as Personal Assistant •*
^ f.

(stenographer Grade II), to the Security Commissioner,

NEFA, On 1.3.1968, he uas directly recruited as Stanograph8r|j
%

Grade II in the Office of the Divisional Organiser, Special

...3. .,

•:k-.

.\

/



- 3 -

Service Bureau . (S. S.B) in D. G, S. , Cabinet Secretariat and

joined duty on that data at Tazpur. Uhile on duty there,

he mat uith an accident on 6,5.1972, He uas suspended,
t he ^'

pending the decision of £ criminal court. The criminal

court acquitted him of all the charges on 25. 11. 1975,

\ Thereafter, the period of his suspension uas treated as

on duty for all purposes.

4. After the revoca|;ion of suspension, the applicant
/

resumed duty on 23,11,1977 as Stenographer Grade II, He

is presently working in the office of the Director, ' A, R, C, ,

Cabinet Secretariat at Neu Delhi,

5, The Directorate General of Security (Secretarial)

Service Rules, 1975 (l975 Rules for short) were made on

4,11,1975, when the applicant uas undergoing suspension.

The respondents constituted a Screening Committee uhich

met on 11,12.1975 and.5,1,1976 to adjudge the suitability

of Stenographers Grade II for permanent absorption in the

service of Directorate General (Security), The said

Committee did not assess the suitability of the applicant,
N

Tuo reasons have been given for not assessing his suitability,

viz., that his A,C,Rs for the years 1972-73, 1973-74, and

1974-75 uere not available, and that the Committee discovered

that he uas under suspension for nearly three years and may

be repatriated to his parent cadre. His case uas again

considered by the Screening Committee on 29. 12, 1980, The

Committee had recommended that the applicant uas not

suitable for permanent absorption in the Cadre, apart

from the fact that there uas no permanent post available

to accommodate him. In other uords, even if a permanent

post uas available at the initial constitution of the

,•,,4..,
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Cadre of Stenographers Grade II, the Committea did not

recommend him for appointment against such a post,

6, The first provisional seniority list of Stenographers

Grade II uas circulated on 29, 11. 1976, It uas reuisad and

circulated on 28, 1, 1978 and 18.7. 1979, respectively. .In

these lists, the name .of '^the applicant uas not included

because of the recommendations of the Screening Committee,

mentioned above,

7, On the receipt of representations from the applicant,

the Screening Committee was constituted by the respondents

who did not recommend his name on 29,12,1980 for permanent

absorption,

8, The Case of the applicant may be summed up as

f ollousl-

(i) As he Uas under suspension during the period

when the D,P,C, met in 1975 and 1976 to

adjudge the suitability of officers for

permanent absorption in the Service, it

should have f olloued' sealed cover' procedure,

T.his uas not done,

(ii) The respondents did not allou him to go on

deputation as Senior Personal Assistant on

promotion to the Office of the Inspector

General of Police, Arunachal Pradesh in

1981, The respondents did not fofuard his

ACRs in time to Arunachal Pradesh and in

that process, he missed the chance of perma

nent absorption in the Office of Inspector

General of Police and he uas also not finally

absorbed by the respondents.

. .. • 5..
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(iii) His request dated 22,5,1982 for voluntary

retirement on completion of 20 years of

service addressed to the Director,

S, S.B, (Respondent No, 3) was not accepted

CM! the ground that he uas not holding the

post in a substantive capacity and hence

he uas not covered under the voluntary

ratiremant schema. Instead., the respon

dents asked him to submit resignation if

he wanted to leave the job. This is

alleged to be arbitrary,

(iv) He has challenged the vires of Rule 6(l)

of the 1 975 Rules which prescribes for

a Screening Committee to consider the

suitability of officers for absorption

in the Service,

9, The case of the respondents may be summed up as

f olloujsS-

(i) The Screening Comniittes did not find the

applicant suitable for permanent absorption.

That apart, there were also no permanent

posts available to accommodate him,

(ii) The application is barred by limitation

and the principle of res iudicata.

10, We have carefully gone through the records of the

case and have heard the learned counsel for both the

parties. We may, at. the outset» consider the preliminary

objections raisad by the learn d counsel for the respondents

as to the maintainability of the present application, With

regard' to the question of limitation, it may be stated that

CVw—
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tha applicant has challenged tha validity of the saniority^

list of Stenqgraphar8 Grade II as on 1,9,1986 uhich was

circulated vide tnemorandum dated 7, 10,1986, Tha applicant

made a representation on 23, 12,1986 uhich uas considered

by the respondents in their memorandum datad 29,1,1987, In

his representation, the applicant also referred to his

non-confirmation. Referring to this, the respondents

informed him that his case uill. bs considered as and when

a permanent post covering his name uill become available.

The present application uas filed in the Tribunal on 4th

Play, 1987, In tha facts and circumstances of the case,
not

ua are of the opinion that tha application is^barred by

limitation,

11, . Ue also do not sss any substance in the plea of the

respondents that the application is not maintainable on

the principle of res i udicata. It is true that the applicant

had filed a writ petition in tha Kerala High Court in 1983

(0P-9048/B3) praying for directing the respondents to declare

him permanent in the post of Stenographer Grade II, or

directing them to allou him to retire voluntarily and

avail himself of all the retirement benefits. At the

request of his counsel, the petition uas dismissed as

uithdraun. This cl.aarly indicates that the Karala High

Court did not dispose of tha petition on merits. Consequently,

the bar of ras iudicata uill not apply to the instant case,

12, The admitted factual position is that tha applicant

uas directly recruited as a Stenographer Grade II in tha

Office of the respondents in 1 968, In vieu of this, the

question of his repatriation to his parent cadre uould not

have arisen. At tha time of the initial constitution of
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the Service, he uas under suspension, pending investigation

into a criminal case against him. He uas eventually

acquitted by the criminal court. In lau, he uas entitled

to be considered for appointment at the initial constitution

of the Service along with other eligible officers, notwith

standing his suspension or pendency of criminal proceedings

against him. The correct procedure should have been to

consider his suitability for such apaointment and keep

the assessment made by the Screening Committee in a

sealed cover to be opened after the conclusion of the

criminal proceedings. This uas not done in the instant

Case. The respondents have taken contradictory stands

in the counter-affidavit filed by them. At one place,

they admit that he uas directly recruited as Stenographer

Grade 11 in the Office of. the Qiyisibnal Organiser (SSB)

on 1.3.1968. At another place, they state that he might

be repatriated to his parent cadre. Again, at one place

they state that his ACRs for the years 1972-73, 1973-74,

and 1974-75 were not available to assess his suitability

for appointment to the initial constitution of Service

and at the saf^e time, it has been stated that the

Committee discovered that he had been placed under

suspension for nearly three years. The Screening Committee

ought to have considered the case of the applicant for

absorption as a Stenographer Grade II when it met in

1975 and 1 976 and assessed his suitability on the basis

of the ACRs for the years 1972-73, 1973-74, and 1974-75,

as in the case of other officers and should hav/e kept

the results of their assessment in a sealed cover to be

opened after the conclusion of the criminal proceedings.
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After his acquittal, the applicant should hav/e been

appointed to the Sarv/ica u.e.f. ths due date.

13. The plea of the respondents that the applicant

could not be absorbed in the Serv/ice as Stenographer

Grade II for uant of a perraansnt posti is also not vary

convincing. Ths applicant had been declared quasi-

permanent u.B.f, 1c 3« 1971 by the respondents vide

their order dated 30,5. 1980, Determining the confirmation

of an officer on the existence of a permanent post is,

in our opinion, arbitrary. The Supreme Court has observed

J that "The archaic rule of confirmation, still in force,
gives a scops to the executive authorities to act

arbitrarily or jpala fide, giving rise to unnecessary

litigations. It is high time that the Government and

other authorities should think over the matter and relieve
!

the Government servants of becoming victims of arbitrary

actions," (\/ide Shiv Kumar Sharma Vs. Haryana State

Electricity Board, Chandigarh, A. I.R, 1 988, S.C. 1673;

see also S. 8. Patuardhan Vs. Stats of l^aharashtra, A. I.R.

1977 S,C, 2051), The respondents ought to have passed

^ orders of confirmation of ths applicant after he had

successfully completed the period of probation instead

of declaring him quasi-permanent, Jhe plea of the

respondents that he uas daclared quasi-permanent by an

authority uhich uas not competent to do so, is, in the

facts and circumstances of the case, devoid of any

substance,

14, In the light of the above, ue consider that it is

hot necasaary to strike down Rule 6(l) of the D,G,S,

(Secretarial) Service Rules, 1975. In the interest of
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justice and fairplay, we order and direct a"^ follousJ-

(i) The applicant must be deemed to have been

confirmed with affect from 1,3,1971 when

he Was declared quasi-permanent,irraspectiue

of whether a permanent vacancy in the

Stenographer Grade II was available or not.

The respondents shall also deem him to be

absorbed in the Service on, its initial

Constitution from the due date, as the

constitution of a Review O.P.C." at this •
/

stage is not likely to serve any useful

purpose. The respondents are directed to

consider him for further promotion on the

basis of the revised seniority,

(ii) Subject to the directions in (i) above, the

applicant would be entitled to all conse

quential benefits, including arrears of pay

, and allowances that would be admissible to

him, '

(iii) The respondents shall comply with the above

directions within a period of six months

from the date of communication of a copy of

this order.

(iv) The parties will bear their own costs,

(P.-K, Kait/hU '̂̂ ''
Wice-Chairman (Dudl,)

(I, K, Ra sg
Admini strati


