PRIM:IEAL BEN:H,

: 417?:“::.’. PR IN ma c:wrmx. Ammxsmmvs TRIBUNAL
R rewmaw:.

Hegn.Nos. m 1376[87 i '
wlth o' 1101 87, O 1513/87. oA 37, A 619/87, m 1030/87.

M:LSS Usha Kumeri- Anand
. Vs. N :
Unlon of Ind:La o

Shri Mahesh Kunar Slngh & Others
- ’ Vs.
';-Union of Indla

-v Shr1 Sandeep Kumar Sharma & Another
i vs.
Unlon of. Indla

Sh11 Yogesh Kumar & Others
Vs, - '
‘ 'Unlon o'F Indla

Shr1 audhakar Slngh Another
: . VS‘. :
“Union of India .
;:Smta Poonam Khanna
: Vse
Unlon of India, ;=

-.Sh11 Dav;nder Kumar
: Vs,
Union of India ]

Kumari Sarog & Another =
. Vs, '

- Union of India r

- Shri Sushii.Kumaf Srivasta?a»&»Others
o Vs, '

Union of India \
Shri Tripurari Jha . .
' Vs, '

Union of Indiz

Miss Indu Bali & Others
Vs, : ’

Union of India

Vidya Rani & Another
Vs

Union of Indies

P

P e g e D oaee g e

- wivddApplicant

o3 oseRespondent s

see oApPlicantS

e o's oRE SPORdents

‘ee s'eApplicants

'3...Respondents
_‘.:.5d;.g“\pplicants .

;wézﬂéspondents_' o

“eseopplicants -

‘ale’e! .’Re5pondents i

Cee s .-"’-ppllca

.;E.Respondents

» .;.fbAPPlicant

s ssiRespondent s

%3.£Applicants-

‘s » e sReSPONdents

% oseApplicants

. .;fuaespondents .

evie Applicant

o's's sy RESpPONdents

oo'e oAppliC ants

?.waRESpqndents

'se e oAppliCa nt

« s sRESpONdents

-coﬁt.'Page 2/=

e v

R

Shees &

TEETNTYy

Casseosrn




Ly er

: f Raja Ram Gupta

VS, .

: ”"’Umon of Indla

' Shr:. Na '.'al K.le*ore

Vs .

. Union of Indla

Shri Vlnod Kumar . Sharma
Vs, .

- Union of India

_'Shn Abhai-’ Kumaz, S;mha & O'thers o ~;

B -A |
L
.
|
i
i
{ -
o I
i . .
(8
..Appl:.cant _ <
b o ’1":
4 .Respondents
H

. .Appllcant

- {_.‘e-. Rieépd'ndents

o jfi:.ip-lj.cant '

i

'éspondehts

R

»1pplicants

vsi - S
.T.Union Of India. . s ?o .Responden‘ts . } K
Shri Gajender .Shaima . ‘~.-,»Appl;_can"t .
Union Of Indie i PR f;*;Rgspondents ' \,
Shri. Suresh KUmar - ' ;:;_*-.é\ﬁplicax_if )
VS. . ’
;Unlon of Indla o . : o e espondents b
- Sty Tajender Kaur ‘ : .,..Applican.. Ta .
. VS. AT k - . g -
Union _.of India ' e T ‘.'R{aspondents
-} For the Applicants in all the’ R |
i above mentioned cases = ..Shri B’.S. Ma:mee,
= S . Y ' Counsel :
- For the, Respondents in all IR Tl
~ the above rnentloned cases 3 ..Shr:. Jagg:.t Singh, o
o Counsel ; g
' aegn-;No A 1747/88 - N ’ !
.Shri Natér Pal K ;",Ai@plicant ¢
A L Vse, : = ’ ‘ -
]
;Unlon of . Indla & Oth ..Respondents = N 5“
. ‘For thg’ vAppll,cant -‘;ﬁf\ ‘WeShri V,P, Sharma -
SN Cqunsel
For the RespOﬁdents o ~oNone "
‘ReanyNo .éﬁ. 1325/87. o
Shri D, Thangavelu & O hers «sApplicants |
) Vs, : ’
' Um.on ‘of India™ - + Respondents g
For the ¢ ppllcan s - «+Shri B,S, r.:air-{ee_, '
) _ Counsel :
For the Respohdenfé ' «osSHXi 0.1 Moolx"i’
. elvg -4 » S
: O\/_ : Counsel :
B Ceol e ;
: . IS
|
5



e

-
3
| |
Regn.Nos:0A 185 5/87, oA 1341/87, @\ 1011/87, OA 1478/87, E
..... e l4l.|./87 O\ 1615/87 and O 1740/87. g
Shri Dhixe}'idzja Garga- C el ‘eéApplicant - ' 3
.Union of -India e et % ;Respondents i
Shri aavmdra Singh- & Others. - +..% “osApplicants
Union of Indla " ¢ . JiRespondents
- .Shn Sh;wa;)l lisra.& O'thers : .‘f'.‘.Applicants )
o Vs, : ) . IR -
- Union of India = = = e ..Re$pondents
" ' Shri Apil Vyas | ot oo L _ .,Appl;cant
" Vs, ' '
: Union of Ind:La o 7"“.“Respbndents
.shr:. Vn.pm Behan & Others i _ “iApplicants
4 Vs, e ’
. Union of India &. Others R TR ..';fR.e‘spondents
P - Smt, k Hadhu' Kukreja R R ‘vehpplicant 5
: Vse - . ] o
Unlon of Indlc : R w'sRespondents
-Sbn Raﬂesh Sharma & Others S co :';f;!;\pblicant L
. » _. vs.- } i e T |
Ur{ion of Indla' - “kiiRespondents

For the Appl:.can+s in’ the above St i
mentloned séven.cases - S ..Shr:. B.S% A.‘lainee,

-Counsel

‘For the ReSpondents in the abOVe
mentzoned seven cases : i TeMI S Shash:. K.i;ran,

Counsel

CORAM
THE HON'BLE MR. P.K. KAW["I‘\ VICE F'—MR.‘-NJ(J)

THE HON'BLE MR, D K. CHAKBAVO‘TI\ ALz INISTPATIV: MEMBER

1, - Wwhether Reporters of local papers may be allowed to :

see the Judgment? 13%3
2. Tc be referred to the Reporters or not?yu

\The judgment of the Bench delivered by Hon'ble
1iTe Pk~ Kartha, Vice Chairman(J)

The'abpl';.cants in these applications filed under
Section 1¢ of the Admin;lstrative_ Tribunals Act, 1985 have
worked'a.s riobile Booking Clgrkg in the Railways for various
periods prior to 17.1l. l9°6 They have challenged

their n:.sencageweN from. ser\HCL and have Q:)ught

"¥ Rcspondents in G I375/87 contend that The applicants were
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o re:.nstatemont and regular...sa tion and other 1e11efs. As

,[the issues e*rs:mg in these appllcatrons are s::n:.lar, :Lt

C is convenlent to dlSpOSe :hhem of by a couion judgment.
2, , ht the outset, 8 brlef refemnce may be . n'ade to

the judgments cellvered by the Calcutta Bench of | thrs

rlbunal 1n aan‘:.r Kumar Mukhergee &. Others Vs. general

annager. Eastern Rallway & Other= on 2.:.3 86, ATR 1986(2)

‘ ,._CAT 'l and by the Prlncrpal Bench .m h iss Neera Mehta & Others .

: ‘Vs. Unron of Indn.a & Others on 13 08 1989, - T.R.. 1.989(1)

'.f't'fCﬁTSSO._ rn the aforesald decrsrons, “the Trlbunal had Ik

N consrdered s:.mllar 1ssues. o

1

3. o In :am:.r Yunar Mukher;]ee's case, the appllcants
were engaged as volunteers to assrut the rallway ticket

. .checklng 5+aff f:rr a short perlod and then 'the:LI‘ empibyment

was e,...ended frcm tlme to 't:.me. No appoincmen.. let ers were b
: 1ssued bu‘. muster-roa.l was mamta:med for record:.ng their

-attendcnce and they were pa:.d at a frxed rate of Rs.8/- per ‘
: A3Y e Though they were called volum.eerc 1n the releVont

».ordera,ﬁf ‘the Ral Lway Board they were also locally known

-85, Spécial"[’.c,s and T.T.E. Halpers. rhey worked

: cont:.nuously for a per:.od of more tban a year anp their

services were sougb* to be dlSpensec -v1th. The Calcutta
<. the O~ -

Bench,of the Tribunal hel«:l tha-t[_.xmpugned order dated

JRTRR

16th December, 1985 of the Dl\/lsronal Rallway I..anager,

..-\N—_’\--_,,M—___.—-—u-w.—v-— ;

S e S ML T W o e P

Asansol, be set a=1de/quashed and the appl:x.can‘l:c be trezted

as temporary employees. OJnce Lhey are trezted 3s
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”temporary employees, their serv;ce condltlons w1ll be

;fgoverned by the relevant rules of the Rallways. The

followlng exuract from para 12 of +he juogment is

_relevanti-

" After carefully con51der1ng the arguments
of ezther side, we conclude that-the applicants
‘are Rallway employees, ‘What they received as
payment is nothing but wages, "They were paid
at a fixed rate of k. 8/=-.per day regularly for
- more- than ‘a year. .and it-is far-fetched to call

“such payment honorarium or out of.pocket allowance,

" The manner in. which they functioned and the way .

they were paid make it obvious that they were not
volunteers, They are casual employees and by

working continuousl

are entitled to be

fof more then. 180 days they
reated as temporary employees.

4.

To disengage or dismiss them arbitarily as they
have been done by means of an order at Anhexure-C
without notice or without giving any reason is

‘clearly violative of the principles of naturml
-justice .and. Articles 14 and 21 of the Constltuulon
. of :Indias," ;

In mlss Neera Mehta's case. “the: appllcants were

7 -app01need as lobile Booklng Clerks in the Northern Rallway

e e i

s

e - e

S T

N :on varlous dates between 1981 and 1985 on a purely
'~temporary b851s agalnst payment on hourly basls. They had
<frendered serv1ce for perlods ranglng between lﬁ to0 5 years.,
? Thelr servlcee wele sought to be’ temminated v1de telegram )

» . issued on 15, 12 86. "This was’ challenged before tke Trlbuﬁl.
‘The case of *he appllcants was that they were entltled for
‘regu1arlsaulon of thelr serv1ces and absorptlon acalnst
-regular vacancies in terms: of the circular issued by the
tu.mlstry of naelnays ‘on 2lst’ Aprll, 1982, Whlch envisages

”that ntrose vo‘unteer/ sobile Booklng Clerks who have been

v

e <_——r——.‘_"~f‘—t~‘-;."j"-*=‘——_~—-.—~;-‘-—:""[‘ﬁ -

* SLP flled by the Union of India against the judgment
Tgethe Trlbunalyw;: dismissed by order dated 4,5,1987,

h_,/'
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:'e‘sn.‘gé‘gedoh the various railways on certain rates of
honorarium per hour — per day,.may be considered by
you for abso"i;pt’ion‘ agéins‘t regular:vac§ncies provided

““that théy have the minirium.qualifications required for
direct tecruits and haveput:in & minimum of 3 years'

“service &s’ vo lﬁhtée"r/i;‘;obilfel Booking Clerks."

5. ¢ “The aforessid circular further laid down that .

“wihe screening ‘for their absorption should be done by 8

‘comnittee of officers including the Chairman or a Member

TS A
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of the Railway Seérvice commission c,oncerﬁ_ed.“ }
6, “ 7 The "‘a;;pii‘:'x"cléﬁts? also.:contended that they were
- ;:ind;i"é"tfi—éi workers-and a5 -such.entitled to regularisation
V.Pl.x-nde'zl’sﬁect'ion 25F -of 't'h.efIndustri_al-.;D;fLspgtes ._l\ctl., Another
s contentlon raised py them -was that they:were casual labourers |
' ;;:éhdl' as Sush ehtitled for regularisation of their services !
| after completing 4-ménthst. service (vide para 2511 of the |
" Incian Railway Establishiient Manual), - Reference was 31lso
o B : dated 12,7.73 G ;
" ‘hade to the'Railway Boerd's circ;xlaxiv:herein it was decided i
by the Roilway 'Board that.the casusl lsbour other than those
""empioyed'on bi‘cjects shouldvbe,tmat.ed;a‘s ' temporary’ éfter
' the expiry’ of 'A'mc;nﬂhs- ;:ogt_inuou,_s, .employment.,
"17.,- S The c'ase'-b‘f~t1’ié“1;.e5p0nd,ents was that i'n_ August 1973,
‘the Reflwey Board, on. 'the. recommendations of the Rzilway
Convention Committee, had introduced a -scheme for |
fi‘egizuisiﬁ'}On'incj .the services. of volunteers from amongst the
.stﬁdén-‘t sons'/dauf.gh‘t"_‘e;‘s andi.déi:.én_den't-s_ of railway employees
- ;
)
_ S
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- as luoblle Bookmg Clerks to v.ork ou+srde their college ' 1{

,'hours on payment of some honorarlum dur:.nd peak season or

short rush perrods.;"l‘he obgect of the schere was thet such

. ;an arrangemena muld not only help the low pa:n.d railway ' l_ B

: "4".’ ' ' employees “to: supplement thelr 1ncom_ ;but also generate among.

-v.,"'the s..udents an; urge to lend a. help:.ng hand to the Railway -

B Ad’n:_nlstrat.lon in’ eradlcatrng ticketless travel. In this
o -fscheme, sanction or: avallabll:.ty of posts was not relevant -
 and- it was. based on consideratlons of economy to help olear:ng x
T the rush dur:.no the peak hours whrle at tne' same time . |

‘ ""'prwldrng part—tlme employment to wards of rallway employees. ;

- The schem was drscontmued on 14th Augusa, 1981y dowever,» !

- 'on the ‘metter be:.ng taken up. by the Natronal Federatron of .

T Indlan Rallwaymen, a dec:Lsa.on was taken and communrcated by

e . f'iitne Rallway Board v:.de the:.r ClICUch dated 2154 1982 for

régula'ri's’ation_and absorptlon of theSe Mob:.le Bookmg Clerks

RS agalnst regulcr vacancres. .,:O, further represenu.at:.or, it

'i.""‘:;: T was dec1ded by the Rallway Board, v:.ce thelr c1rculc_r dated |

<

B 20 4,85 .that the volumary/mob:.le booklng clerks who were

V-

engaged :asg such prlor to 14 8461 and who had since completed

3 years' serv:.ce may- also be conaloered for regular

'absorpt:.on acams\. regular vacancres on the same texrms and

‘conditions . as. stlpulcted in cucular dated 21,4,82, except

‘that” to” be elig'ibl_ej:forVsc‘ree,ning, 2 candidate should be

within -the.'.prescribed age limit after taking into account

the tot al period of his engagement as Voluntary/ifobile i
q_ le5p0'1dents vias that since the original scheme a_

" Booking Clexk .The contention of the[of the Railway Board

PR
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had been discontinued on 14,8.81, only those applicants
who were employed prior to 14.8.8;; the cut-off date,

could at the most seek regularisation in terms of the

c1rcu1ars dated 21, 4 82 and 20, 4 85°

" 8.." In fact the scheme was not dlscontlnued on
f_l4.é;81f ,Ihéccircular dated'21.4.82 refers to the
Rallway Board's w1re1ess messaoe dated 11,9, 8l, in which

the General ”anagers of the Zonal Rallway were adv15ed that

the engaﬁement of the volunceer booxlng clerks may be

contlnued on. uhe exlstlna terms tlll further advlce. In

1

"v1ew of tbls, the various Rallway'Adnlnlstratlons continued

SN

to engage such persons. hlS is clear from the Rallway
oaxd'= cxrcular dated 17 ll 86, whlch 1nter alis reads

;as follows:-
n As Ralquy ndmlnlstratlon are aware, the
-Board had advised all the Railway to discontinue
the practice of erijaging the voluntary mobile
- booking, clerks on honorarium basis for clearing
summer -rushy or-for .other similer purpose in the
booking and reservaclon office., However, it has
come to the notice of :the Board that this practice
is -still comtinuing in some of the Rallway
Administations, The Board consider that it is not
desirable to continue such arrangements, Accordingly,
whereverrsuch arrangements have been made, they should
- be discontinued forthwith, complying with any
formalities quulred or legal requirements.”

9, The practice of engaging voluriteer/H#obile Booking

Clérks'wés'finélly;disccnfinued only from 17,11,86 when
AN

SR Sacke adaadin.

alternative measures for coping with rush of work was

"suggested 1n the circular dated-17.kk 86.

"lO."* In the above facutal backg und the Tribunal

TR b

cont, page 9/-
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“Held in’liss Neers l.ehta's case that fixatiofi of 14.8.81
77 3% the cut-off date ‘for regularisation was srbitrery and

" discrimingtory, ’'The Tribunal 'bbser\_/ed as followszm

n ’While-thefapplibant= might have no legal
right as .such.in tems of their employment for
regularisation of sbsorption against regular
. uvacanC1es, we see no reason why they should be
- “denied-this beneflt -if’ others -similarly placed
. . who were engaged prior to 14,8.81 have been
... .- absorbed sybject to fulfilment of the requisite
S quallflcatlons and length of serv;ce." .

v oo " ! p :

11, . The Trlbunal allowed the appllcatlon and quaohed

Lo

. the 1nstrdcxlon coeveyed in the communlcatron dated

e RSETES

15 12.06 regarcrng the dlscharge o‘ Moblle Booklng Clerks,

i,in SO far a°'1t related to the appllcant The Trlbunal

“ further directed that all the applzcants who vere engaged
on or before r7 ll 86 shall be regularlsed and absorbed

agalnst regular posts after they have completed 3 years of

o

serv1ce from the date of thelr 1n1e1al engagenent subgect

. to thelr fulfllllng all other condltrons in regard to

quallflcatlons etc.; as contalned in circulars dated

) 21 4 84 and 20 4 85 * ) .

‘}”;é;“' The Prlnc1pal Bench of the Tribunal followed its
dec1sron in ”155 Neera Lehta'= case in Gagarajulu and Others
Vs. UnlOn of Indla and Others declded on loth Novamber, 1987

\.

3

o SLP f11ed by the Unlon of Indla in the Sup*eme Court was
.Odismissed .vide order dated. 18.3.88 with some observ=t10n9

@ SLP filed by the Union of India in the Supreme Court wes
dlSﬂlSaEd vide order dated 10.5. 68,
01/‘
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,13. - The learned counsgl of the applicant relred upon
g the Juogmenﬂ#of the Trlbunal in Lass Neera Aehta's case and
in Samlr Kumar Mukhergee's case and submitted that these

appllcatlons may be dlsposed of 1n the llght of the sald .3 ii o

j:jf”u judgmerts.‘-' "'<

R o BN -.t. . . e I3

BT T Shn Jagjit Singh, __the 1earned counsel for the

x

‘respondent Stated that'the questlon'whether the actlon

,Aof the respondents 1n term natlng the serv1ces of ax*

RSN

Mobile Book:.ng Clerk w1th effect from 1 3, 1982 was legal S

':V’ and Justlfled was referred by the Central Government to

the Industrlal Trlbunal in Ia‘ﬁo.35/85 (Netrapal S;ngh st

E the GGHEIel Nanager, Northern Rallway & others)? The

further questlon referred to the Industrlal Tribunal was

as to what rellef the \nrkmen was entltled to. In that

»_:iﬁ:'ﬁ\‘ . 1; case, Shr1 Netrapal 51 gh was appoznted to the post of SR

"r - {

58 K3

R ;{f upto 28 2 82. HlS servlces were:,ermlnated on b‘o.82. by a .
verbal order. He was given no notlce nor pald any :

- ! ;_ L ; e - ’

retrenchment compensat:on. The rule of f1r=t come 1ast go

was also v1olaced and he sought relnstatement w1th

; S e cont1nu1ty of cerv1ce and full back wages, The management -

-»

1n its wrltten statenent Suhlltted ehat the caSe of the

~claimant vas not covered by the provisrons of Sectlon 25F

of the Industrlal Dlsputes Act.

S S e e i

15, The Indu5crlal Trlbunal v1de its order dated

i B e

29. 9 86 came to the conc1u51on ehat the claimant had put

in more than 240 day° of work and, therefore, the managenent

. SRR N

<



ap901nted. amounted to retrenchment. However, the monacevent 3

payment 1n 11eu of such notlce nor d1d it pay any

-;.retrenchment compensatlon equ1va1ent to 15 days' average pay

cra “

-'be held to be legal. The Industraal Trlbunal however, noted

. employees as hoblle Booklng Clerks had been dlscontlnued theref

» was no case for rernstatement of the workman. In the

. compensatlon for his retrenchmen‘land ‘a sum of Bss2 .OOO/- was o

a awarded. The InduStr1a1 Trlbunal also noted ‘that recrultment

) Serv1ce Commlsslon and such recruiemcnt will have to stand

A oL T L e ‘ e

16, Shrl Jaggrt Slngh the 1earned counsel of -the

ought to have complled w1th the provrSrons of Section 25F,

The termlnatlon of’ hlS servrce though necessrteted

by the dlscontlnuance of ehe echeme under whlch he was

dld not serve the re u1<1te one Ponths' notlce nor make

for every completed year of contrnuous serv1ce or any part

the:eof 1n excess of 51x months. Therefore. the InduStrial

Trlbunal found that the actlon of the management could not -

- i

hat as the very scheme of employment of wards of railway

s

[

circunstances, 1t was held that clarmant was, entltled to -

e e : ,‘-,s . . "__‘

to the reﬁular post of Bookrng Clerk 15 thrOugh the Railway

the test of Artlcle l6 of the Constltutlon.

reSponden+s brought to oux, notlce that the SLP filed by the

clalnant 1n the Supreme Court was dlsmrssed He submitted

<

that the decxslon of the Industrlal Trlbunal dated 29.,.1986

should be borne in m1nd whlle decrdlno the applﬂcatlons

before us.

17. Ve have ca*efully gone through the records cf these

cases and have hezrd the lcarned counsel of boLh parties, In

e

our opinion, the decisions of this Tribunal in Samir Kumar
O ’ :
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" to greater weight than the order of the Industrial Tribunal

*{byAthemrequndeqts in view of the discontinuance of the sdhemeﬁi

. for a_ period of moze. than a.year are entitled to be treated as\a

- : temporary employees was censidered bY_the Tribunal in Samir

-,*voluntee:/hpblle Booklng Glerks and the implications of the
. have: been exhaqstlvely conSLdered by the Tribunal in Miss

. Supreme Gourt in Inderpal Yadav Vs, U.C.I,, 1985(2) SLR 248,

. The .Industrial Tribunal had no occasion to consider these - L

<. 18. §hr; Jggﬁﬁt Singh further contended that some of 4

Wukherjee's case and Miss Neera liehta's case are entitled

'1n Neurapal Singh's case. The Industrial Tribunal has not

-con51dered all ‘the issues 1nvolvcd affectlng a large number H

Kumar Mukherjee!s case, in the context of the constitutional

.guarantees, enshrined “m Artlcles 14. and 21 of the Constltutlon.
tthe protectlon of para251l of the Indlan Rallway Establlshﬁ?¢

,they havye comple ed £our months' serv1ce, the ‘Televance -of

. 1448.81, Nhlch was adopted by the respondents as the cut-off &f

aspects in its order dated 29.9,1986. .

”tney are, bPrred by, limitation in view of the provisions of

isécticns 20 end 2; of the Adml istTative Tribunals Act, 1985.

of Mobile Booking Clerks whose services were dlspenSed with

N

The .question whether the'volunteers who had continuously wozked §

if
i
i

i
|

e

The question whet her Noblle Booklng Clerks were entitled to

i e

i 7&'—‘!m-,x»~

l
!
manual-relatina”to the.regularlsatlon of casual labout%ﬁafter }
1
3
A
I

date for tite parp . f;deuermlnlng ellglblllty io Iegularlse

dlscontlnuance of the. scheme by the Rallway Board on l?;ll 86

%

Neera Menta!s;case, in the light of the decision of the

e

[N . RO ik

OB

the applications are not maintaiﬁable‘on the: ground that

Qp—=""
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"'flled w1..h1n one year from that daue. The iesboodents. on

“ﬂforcmg them to move the Tr:.bunal to “seek s:.mllar rellefs

'of Certral Exc:.se. 1975(4) SCC 7.!.4 A.l\. Khanna Vs, Union of -
R ’Ind:.a Am 1988(2) 518).

""’1'9."-4 La:s. ShaSh:.- ‘Kiran appearmg for the respondents in
: 'v-o*'km.n and 'they aze not ent:Luled to the. protectlon of
,>~..~'Sect10n 25F of ’the InduS'trJ.al D1sputes Act. The stand taken

By her contradlcts the stand of ahn JOOJ:L't Singh, Who has -

"'?29 9 86 mentlomed above.

in o'ur”opiriior'l,‘_ there isf"'éufficient-'caUSe fo_:c condoning the -
‘delay m these casesi -'I"Heil‘ri_bunal} delivered its judgment. in

| Mis’s Neerz 'L:Aehta""é- ‘case on"13,3.67¢ These applications were

thelr own, ought to ‘haves s.aken steps to reins ..ate all the '

o ."':4"rv.ob11e Bookmg C].erks, who were: s;uxularly 51tuated w:.thout

1aced redance on “the" order of the Industrlal Trxbunal dated X

5

‘t‘hat ‘theI‘e are. no vacanc:Les in’ tha: post of Vob:.le Bookmg
'Clerks in Wthh the appllcants could be accommodated and that

ih' any event;’ t‘he‘-creationz'aﬁnu‘abol-ition of . posts are to be

o
et

feft to the Government to decide, In this context, she placed

reliance on some’ rulings of Supreme Court, These rulings are
of the O~

 not appl:.cable “to “the facts &no -circumstances/cases before us.

3

(l) T. Venkata Reddy Vs, State of A.F., 1985(3) SCC 198; K.
Rajendran Ves Staxe of T.I\., 1982(2) 5CC 273; Dix. N.G\
Shingel Vs, Union of India, 1980(3) SCC 29; Ved Gupta Vs.
Apsars Theatreo, 19382(4) SCC 323,

“’-"as :m Neera .‘Jehta's case (v:.de Amnt Lal Berry Vs= ' Collector" .

""some of cl*e appl:.cations contended that *he appl:.cants are no..

: éo‘."" ' The othe*‘ contentlons raised by Mrs' Shashi Ki:oa-n are ¥
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- 27, Shri V. P. Sharma, Counsal appearing for tha

applicant in DR-1747/BB. relied upen the dacisinn in
Mmies Neera Mehta's tase., - The respondents did not anter
appearance in this case or file their counter-affidavit

daspite several opportunities given to them,

"'22,  ~Shri-C. N. feslri, appearing for the respcndents

Cin’ DA-1325/B7, ‘gontended that ‘this. Tribunal -has no

jurisdictian ‘ag*t the applicants atne stage hai ‘been

* taken into" employment of the Railuaya. They vere angagad

“as be.king agents an cammission bdgis and thair contract

'uas‘ef'pacUniary naturaxand ijes net In the nature of

service af employmant° ! ‘The:applicants were engaged on

a pursly cummission basis ofr Rupee:- one per 100 tickets

" ¢dld, - According tohim,the. decisiens of the Tr ibunal
Lfg ih Nébra‘ﬂéﬁéé‘§“ba§a'éndwﬁéjarajulu s case are not
' f' applicaile £o'the factsand circumstances of the appli-
U Gagion "befiore ‘us 4 ‘the applicants in thqse.tuo'casasv
L ysre éngaged En-an-ﬁdndfdfiumvbasis be: heur per day,
“Firinet, the systém df their engagement wds discontinued
"*»ff&m*11;4;1éea& *The- respondents: have also‘raised the
: biéa;%?:nanééxhéuééion of ‘remedics available under the
?Seruice Lag ans the “pléas of- har of limitation.
'i}23; B cgainst the ™ abova,’ the: 1aarned counsel of ‘the
“applicdnt dr8y eur- attention ‘te. some correspondence in
’ unibn'thé'EnpifcahtS“Havé~béen referred tn as "Mobile

: Booking ‘Clerks" and te & call "letter dated 3,11,1980

addiessed ‘to one of the applicants (uide A-1, A-5, A-10,

“UAZA3, AZ14; A5 and A-16>to ‘the: application) He als®

) submittnd ‘thatithe- purpose of appointing the applicants

* anpd the Punctions te Ba’™ parfcrmei by them uere identical,
*“though~the! designatipn and the mode of payment uas

“different, ‘We aré inclined to sgree with this vieu,

Sy

..,..14,.,




RIEET

A 24, . In .the fébts aﬁg-circumétancesAof the cass, we
also do not ses any merit in the pleas raised by the’
regpondants raga:ding_non-sthQBQQpn of remediss and ;.
limitation,. - ' b
“«. .:Genaral.analysis of. the aEE;iEations: . i.
25,7 . .In: the m;jbritn;qﬁ.qgses,_ﬁgxmination o? services ﬁ;
. ’was:effected. by verbal orders, . The period of duty put if%
ihdby;thagapqliéan£a4gaggea from less than one month in _{“
. some .cases -to §p1;t§}gmgv§;w§ ygﬁgg in soms others, In ?‘
:the m%joritxrqugaggglfghe3?pp;}cagts have uﬁrked For'_ f'%_
moie;tbaqwlzq:dgys E°F§iﬂ9Q95¥Y-ANIn some others, they {‘F
- have uorkei for 1ZQ:¢§@S if ;p;,prgkan periods of service ?‘
;are alsn.tgkanﬁintq‘aggqupt.ﬁp;_}hp purpose of computing> '?~
zn«ﬁthe,raquisi;e,erps of, eervice for, regularisation and ﬂ‘
R '-'a&so;ption,undgglthe scheme, the broken pafiods of -fﬂ
i sonc .l ssarTvice a;e:to_be.tqkeq iﬂté$§gqqynt. This is clear from .§

rr——

| the Railuay Board's letter dated 4th Jume, 1983 in which

Qit:fs'stateé;ﬁhétithg persons who have been engaged to

ik

ot _”-”30133r“aumm&r.nushjatg.;,?ﬁayhpﬁ_gqnaidsred‘for absorption
BRIV I -ﬂiaqﬁinstnfhasappnopri%§9;yepancégs?ﬁrnvided that they have -
:Lthé;minimum qug;;ﬁ;patippﬁraquégég for difect recruitg- o
and haveput in;& minimum.of 3 years of service (including:

s ;---:":_bmk_en_-.pe«,r-_iod,s);. “.,.__'T,_rnei‘_'_fia.__,i,luay Board's letter dated

4 17,17.1986 has been .impugned in all cases, The reliefs -

e e e e e e e

R '~claimsdiinplude.fq;nstatemant?and<conseqUBNtial benefits, %
: . - conferment of ﬁampuraty statué in casss uhere the person i
- has .worked for more_th?n‘lgojdays and regularisation and i
.absorption after 3 .years.of continuous service and after x
) _ KA bttt | ’
" the employees ara screened.by the Railuay Service Commi- LR
ssion;ingaccurQaﬁpg:uith‘the,sqheme. : ;
Special features of some casges é ;
. . - E
.- 26, -During, the. hearing, of these cases, our .dttanticn -
o---c1so-l :" .~
. ,‘/ -
B
i @
I
!
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uas draun to the special fsaturas of ‘some applicatlons
which deserve separate ‘treatment (OA .488/87, OR-555/87,

oA-1375/s7, OA-472/97 and DA-398/67).

27,  In: Dﬂ-488/87, the appllcant uas appo;nted as

) Nobile Bookzng Clerk in Northern_Railuays WeBofa 17630 1985

vide order dated 15.3 1985. She had ‘put in oontinuous

ra
o

servlce of more than 500 days.' She uas in the famzly uey‘
' and,ﬂthere?ore, sha ubmitted an appllcatlon for 2 months>
‘mateonlty leaue on 16.9 1986 ho deliuared a Female _
| child on 8. 10 1995. O’ 17 ., 1935, uth she uent to tha ’
oFF;oa of the raspondents to 301n duty, she uas not v
alloued to dolso on the ground that another lady had
‘ been posted in her placa.> She uds ‘relieved from har
'.dutles We e. 18 1, 1986, The veraion of tho respondants
is that she dld not apply Por maternxty leavo, that she,
on har oun, left “and dlscontxnued Prom 17.9 1986 as Noblle
»ZBooklng Clerk and that when she reported for duty on
'y1a 1. 1995. she uas not. allewsd to Join,  °
‘ 28. In our oplnzon, the termlnatxon of servzoes of an
1ad hoc.Female employee uho 15 pregnant and has raachad the .
stage of confinemant is unJust and tesults in dlscrimination

on the ground of sex uhxch is. violative of Hrtlcles 14,15

ano 16 of the Constltutlon (vide Ratan Lal- & Others Vs.

State oF Haryana ‘Sad Uthers, 1985 (3) SLR 541 and

Smt. Sarzta Ahuja vs; State o? Haryana and Uthers. 1988
(3) SLI 175). In view of thxs, the termlnatlon of
. servzcss of the appllcant uas oad “in 13y and is liable
to be quashed. . : ‘
23, n 03-555/87, the applicant was appolnted as
‘Noblle Booking Clerk on 18 5.,1984 in ‘Northern Railuays,

He has put 1n 800 days of uork in various spells., His

QA —

oselBaas
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‘services uere terminated on 22,8,19856, The version of

] the reeoondants is that ha uae involved in some vlgilance

'.1‘5.. '

cése and vas accordingly dlsengaged on 22,6,1986, He uwesg,

houavar, ordered to be rexnstated vida letter dated

. 3 10, 1986._ ThareaFter, it was Found that there was no
Juacancy and, therefore, he could not be re—engaged
. 30. ) The appllcant has preduced ev1dence to indicate
N that after his re;nstatement uae’ordered, a number of
, hls Juniors uere appolnted and that even after the

A,vacancles wers available. he was not engaged beczuse of

tha lmpugned instructzons of the Railuay Board dated

17,11, 1986(vide letter dated 17 8. 1987 of the Chief

} Personnel folcer of the Northern RalluaJs addressed

to Senior Dzvisrona1 Personnel DFFlcar and his letter

dated 21 9 1987 addressed to the Dlv151onal Ralluay

. Maneger, Northern Rallunye, ﬂnnexures Z and 2-1 to the

re301nder afflddvlt, pages 78 and 79 of the paper-book)e

!31. o In vxeu of the aboue, wa are of the opln;en that

the rmpugned order of termlnatlon dated 22 B.1986 is bad

‘1n lau and is llable to be quashed
-.ﬁ32.,“3 In DA-1376/S7, tha dppllcant wds appointed as
] Nobile Bookrng Clerk on 9 4 1985 She worked upto
A»? 7 1985.: She uas again appolntad on 26, 10 1985 and

B uorked upto 13 5.1986 Agaln, she uas appointed on

14,5.1986 and worked. uptD 31 7. 1986.: She has comple ted

. more‘than 120 days' <cont1noous.seru1ce. The versizn of

. the rasoondents is that she was again offered engagsment

on 10th November, 1986 bot_sha refused to join as she was
w .
studylng Ln some college.

33, ﬂs agalnst the above, the appllcant has contended

thet after she uds disangaged on 31 7.1986, she made

oA

ecesdTens
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enquiries which revealed that there was no prospect

of her re=sngagament prinf‘to'the.abmmgr rush of 1987,

"“In order to ihprodé’her.edncétion, she joined a collegs
and paid éxorbitant fees, -Uﬁen‘the_affer of re-engagemant
© gas received, she met thé:oﬁﬁicéﬁtf:cuncerned and
‘egpiainédlihéfpgsifibn'to”him;:}ghe"uéé'anvisea to
- ééﬁtinué'hér1étudiéswbéc%dsé'tnb‘frBSh offer .ues only
for 2 shork period: “Shé*uaéﬂalso’éssdfed that she will

g re-engaged during summsr tush’ of 1987 and tilL than,

sha ‘could ‘pursus her studies,

‘34, The ‘undisputed fagt’is: ‘that she was dlsengaged

prior to the passing’ of the iupugned order by the Railuway
Board on 17,11,1986, - C _
35,  In 0A-472/87, both the applicdnts were appointed

"as‘Mobile Booking Clerks?in'Fébruary;j1985 and they were
* removed frém service w.e.f. 27,11,1986. The contention
“of the ‘respondentd is that only one“ward or child of

"'Railuay employee should be engaged‘'as Mobile Booking

tlsrk:éhd“thai*they“barard:opped and their elder sisters

vere - kept, Thé"énntéhifon'b?fthé”éﬁbiicants ig that

thete was no such decision that cnly one nard/child of
,;?Réiiﬁayﬂempiéygnéhghquld bé’enéégea as Nobila:Booking
‘ 'C}éfké.' Had there been any such decision, the applicants
Az'bobI&‘noﬁrhave been appointad.h'ﬂfter having appointed

‘them, thé respondents could not have terminated their

~.

services without giving nofice’ to them as they had

already put in more thdn 1} years of service, Ue see

‘forcee in thls contention.
36 In DR-598/87;:thé'appiicant was appointed as

'Moﬁiléléboking Clerk on 11.3.1981 and he worked conti-

nously in that post upte 4,11.1985, His services were
o

v-'.-18007




. terminated on the ground that he .uas not son/daughter

- of serving Railqay employee, The applicant was nepheuy

thisrsgerd, - - -
237+ - .Folleuing the decision; of .the Tribunal in Neera

Mehta's case and Samir. Kumar mqkh?;jgg's'case, we hald
;tﬁag,the:lgﬁg;h:of:thgnpgrigd;of:§ervice put in by the
applicant in itself is not relevant, Admittedly, all

. these épg};canp§vyaqhgeeﬁﬁapégged as @obile Booking

. Clerks before.17,11,1986, In the interest of' justice,

~all of them deserve to be reinstated in service

:-Those who have put in/service of mgre. than-120 days,

» absorption -in accordance with the provisions of the

- 18 - : o o

of @ .serving Railway employee. The applicant has relied’

J
upon the Railuay Board's order dated 20,3.1973 which ]
:pﬁou;QBs.thqtu?dapeqqéqﬁsf of#;he Railuyay employess A}

., are aleo eligible ﬁorwguch.éppquﬁmengs. Miss Neera }

. Mehta whose case has.been decided by the Tribunal, uas |

1

-not.the -child of any Railuay employee but she was a

dependent of & Railuay employes. A large number of

{

|

. . T H
ngk}qg{Clgrkg_uhonapavstil;uip service, are not children 1

:,é?ﬂgh%_aailgay emplpoyees but_their relatives and others, ‘

There is foree in tbg.cbntgntion of the applic@ht in - !

"Conclusions

irrBspectivg¢nftth§_pe:iod.dﬁ_servjce.ﬁut in by them,
’ “7  ‘contingeus@dms i

O~ , v .
. ) would. be. entitled to ‘temporary
étatus!:uith all the attendant benefits, All persons

should be considered for regularisation and permanent

scheme, In ths facts aﬁB_circumqtanpps of these cases,
we do not, houever, consider it appropriate to direct

the respondents to pay back uages to the applicants on

their reinstatement in service, _The period of service

Oh—

onnc1goc’
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"already put in by them:before their eeruices were
termxnated,Auould, no doubt, count for completion uP
3 yenrs perlod of service which is one of the condltlons
for regularlsatlon and absorption. In vieu of the above
conclusion reachad by us, it is not necessary to consider
the other submiesions made by the. learned counsel of the
appllcant regarding the atatus of the applicants as
uorkmen under the Induatrial Disputes Act, 1947 and the
- applicabillty of Sectinn 25-F of the sazd Act to them,
38. In the light of ‘the above, the applicatlons are

dlspused uf Ulth the folleuxng urders and directionsi= '

(1) The respondents are directed to re;nstate
- the applzcants to the post of Mobile Booking

.:-Clerk in DA Nos,1376/87, 1101/87, 15‘13/67,
619/B7, 1030/87, 488/87, 193/87, 603/87,

~ 590/87, 1418/97, 640/87, . 472/87, 1853/B7,

:'607/87, 1771/87. 857/87, 555/87, 398/87,.

- 1662/87, 1747/93, 1325/87, 1855/87, 1341/87,
~1011/a7, 1478/87, 1411/87, 1515/97 and 1740/87
frem the reepect1ve dates on which their
aarvices uere termznated, within a period oF

.'3 months from the date of communication of a

' copy of this order, Ihe respondents are
further dlrected'to consider all ofsthem
for regelerisatiun and absorption after they
complete 3 years of eontinuods service
(including ‘the servxce alrsady put in by them
before thelr t°rmin8t10n) and after verifica-
tion of their qualifications for permanent
absorption, Their regularisation and absorp-

tion would also be subject to their fulfilling
all other conditione as contained in the

on—

onnu20009
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Railuay Board's c1rculars dated 21, 4 82
] and 20 4, 1985. Houever, if -any such
person has bacome ouer-aged in the mean-
uhlle, the respondents shall. relax the age
llmit to av01d hardsth. I '
(11) AFtEr reznstatement to the post of mobzla
Bouklng Clerk, the respandents are directed
to confer tempurary status on the applicants
1n U R Nos.1376/87, 1101/87, 1513/87, 619/87,
_ 1030/87, 488/87, 193/87, 603/87, 590/87,
: 1418/87, 640/87, 472/87, 607/88, 859/87,'
555/87, 398/87. 1662/87, 1341/87, 1011/87,
- 1478/87, 1411/87, 1615/87 and 1740/87 if, on
‘ tha verlflcatlon of the records, it is found
that they haue put in 4 months of contznuous
"service ag Mobile Booking Clerks.and treat
3‘-them as temporary employees. They uould also
kbe antltled to regularlsatlan as mentioned in
(1) aboue.

:(iii) The per;od Fram the date of tarmlnation to
S the date of reinstatement Ulll not be treated
' aS’duty.. Tha applicants will not also be

i sntltled to any back wage s, '

(xv) There uill be no order as to costs, A 3
this gudgement begplaced in all the case fl es,

WY,W o Boorr f*/}ﬂ a‘i

(D.K. Chakravorty) ' (P.K. Kdrtha
Administrative Member Vice-Chairman(3Judl,)
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