" IN'THE CENTRAL ADMINISTRATIVE TRIBUNGL

PRII\C_IPAL.BEI\CH K\EW DELHI,

Regn.NOS.

e o

OA° 1376/87 - -
with OA Ll‘oT]’T"L‘e Of 1513/87, OA 619/87, OA 1030/87,

. OA:488/87, OA 193/87, OA 603/87, oA 590 87, OA .1418 87,
-_3‘1 640/87, OA 472/87, A 1853 g 607, 88 Yi
29/87, QA 555JE7. 3 7 an 2/8

Miss Usha Kumeri Ansnd .
, , Union of India .
Shid Mghesh Kumar Sin‘gjh. & Others
. Vs, - o
" Union of Inpdia ' N
" Shri Sandeép Kumer $harma & Another
I ) Vsa'
Unlon of Indla

' ShrJ. Yogesh Kumar & other.;
B Vs, - ‘
‘Union of indié '

Shr:. Sudhakar Smgh Another
. - Vs, .
‘;Union ‘of Incdia
:Smt, Poonam Khanna
' Vs.
Un:Lon of Indla

' ,Shn -Dav:.nder Ku;fxar, ‘
' s,

‘Union of Iﬁdiq

Kumari Saroj & Arother
' Vs,

Union of India

Shri SushilA Kumar Srivastava 8. Others
- Vs. >
Union of India
) S_hi‘i Tripurai‘i Jha N o
: " ys, . :
Union of Indiz
Miss Indu Bali & Others
'VSa
Union of India
Vidya Rani & Another
Vs,
Union of India
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_Raje Ram Gupta o Applicant 8
e vse i
“Union of- Irndia- * - ‘s JRespondents 'ﬁf
. ) i
Shri Nawal Kishore .. ~.Applicant e
. VS ® ) - i, ’;
Union of India " +eRespondents i
- Shri Vino‘d‘-Kumar‘Sh;'xrgna‘ wspplicant ';
vs,
Union of India S ...P.esponden.s _ )
* Shri Abhai Kumar $inha & Others tipplicants
Vs, ' : A
Union of India leRespondents 4 i
Shri Gajender Sharms . Applicant i
stn '. , ?‘
. Union of India f+Re spondents
R ‘Shri Suresh. Kumar- wopplicant
Vse ' ,
- union of India .. . . «Respondents
- » Smt. Tajender Kaur ‘s dApPlicant
Vs, )
© Union of India « cRespondentis
For the Appl:.can‘.s :m all the
above mentioned cases weShri BGRS, Malnee,
Counsel
.For the. Respondents in all :
the above men‘.loned cases eShri JagJ:L't SJ.ngh, ]
- . COunsel
Regny N0.0A 174'?188 N
Shri Natar Pa1 « JApplicant :
; Vs, , . f
g.'_Unlon of. Indla & Others « «Respondents
~F0r-«the_ Appllcant B eShri V,P, Sharma, i
I P Counsel
‘ For the Respdndénts 'sNone . 3
, - ReanyNo40%"1325/87
CL Sh*‘l D. Ihangavelu & Ouhers « Applicants
’ Unidn'of‘lndla‘ ¢ sRespondents .. |§
"7 fotf “the -Applicants ssShri B.S. 1'.a:mee }
- ] Counsel .
- For the ReSponuents " «oShri 0.K, Jmolrl,i‘

Counsel
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Regn, Nos.QA 1855/87, OA& 1341/87, 0A 1011/87, OA 1478/87,

0A 1411/87, DA 1615/87 and OA 1740/87.
Shri Dhirendra Gaxg ,sApplicant
Vs, ’
Union of India . ' w7, Respondents
Shri Ravindra Singh & Others wsApplicants
Vs, ) ) ) x
Union of India “wRespondents 3
Shri Shivaji Misra & Others .. =nAppllcanis B
T Vs . C o - - o . R
Union of India o %,Respondents ~ |'§
Shri Anil Vyas : . «.Applicant ;l’
o Vs !
Union of India - “iBRespondents " i
. 1
Shri vipin Behari & Others _ “KApplicants 1
'EX ;
Union of India & Others . s+Respondents |
Sut. Madhu Kukre3s " ..Applicant 18
) Vs » }
Union of India - +;Respondents
Shri Rajesh Sharma & Others ' Applicant
8 Vs, - ‘ _ ,
Union of India . &inespondents
For the Applicants in the above - |
mentioned seven cases % ¢Shri B,S% Malnee, i1
' Counsel |
For the Respondents in the aboWe ; *
mentioned seven cases ' JeMrs, Shashi Kéiran,)
' Counsel

CORAM
THE HON'BLE MR, P.K. KARTHA, VIGE CHAIRMAN (J)
THE HON'BLE MR, D.K. GHAKRAVORTY, ADMINISTRATIVE MEMBER

1.. Whether Reporthrs of local papers may be allowed to
see the Judgment? ¢je? -
2. To be referred to the Reporters or not? ¢

(The judgment of the Bench dellvered by Hon'ble
14T, P.K, Kartha, Vice Chairman(J)

The applicants in these applications filed under
_Section 19 of the Administrative Tribunals Act, 1985 have

»*
worked as Mobile Booking Clerks in the Railways for various

periods prior to 17.11,1986., They have challenged

A s

their disengagement from service and have sought

¥ Respondents in OA - L325/87 contend That the applicants were

Booking Agents. . 5

’
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‘reinstatem°n» and regularlsaplon and other 1e11efs. As -

'.:the 1ssues E“lSlno in these :pplzcaulons are s;mllar, it
s convenlent to d15pose them of by a common judgment.
'é. At 'the outset, a brief lafezeace way be made to
‘uhe Judgnents oellvered by the Calcutta Bench of thls

fTrlbunal Ain aamlr Kumar HukherJee & Othera Vs. oeneral

ltgahécklng suaff for a short perlod ‘and then thelr empibyment

.. 'Bench of the 1r1bunal held. thatélmpugned order dated

- lStb December, 1985 -of the D1V151onal Rallwayl.anager,

LT et _..._,—A-.«u. r«AuA.«\ Y

A o

. Lmanager, Eastern Rallway & Others on 25 3. 86 ATR 1986(2)

- ',GAT 7 and by the Prlnclpal Bench 1ni.1ss Neera Mehta & Otheray
| Vs Unlon of lnd.l.a e Othere ‘on 13.08,1989, AT R,. . 1989(1)..

fz{?CﬂT380. in the aforesald dec151ons, the Trlbunal had !

' con51dered 51mllar 1ssues..ﬂ

3. - In Samlr Kumar hukherjee's cése, the appllcants

were enééged as’ Volunteers to a551st the rallway tlcket

" was extended from tlwe to, tlme._ No appoinumana 1etiers were |-

.

. 1saued “but mus»er-roll was malhtalned fOr.recordlng thelr '
',autendance and they were pald at a flxed rate of m.a/- per

‘day. Though they were called volunueerc 1ﬂ ‘the relevant

'

ordez&bf the Rallway Board they were also locally known

“as Special ‘.Cs and T.T. :. Helpers. ;heyAworked

OntanOUalY for a- pELlOO of more than 2 year and their

SerV1C°S were. sought to be dlspenseo w1tn. The Calcutta
the Qi

“'4sansdl, be .set aside/quashed and the applicants be trezted

as temporary employees, Jrice they are trezted 2s
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" temporary Lemployees{ their service conditions will be

‘governed by the relevant rules of the Railwaysf The

following extract from para 12 of ihevjudgment is

relevant:e= .

w  After carefully considering the arguments .
of w#ither side, we conclude that the applicantis
are Railway employees. what they received as
payrent is nothing but wages. They were paid
at a fixed rate of .8/~ per day regulsrly for

. more than a year and it is far-fetched to call

such payment honorarium or out of pocket allowance.

The manner in which they functioned and the way
they were paid make it obvious that they were not
voluntears, They are casual employees and by
working continuousl¥ for more than 180 days they
are entitled to be treated as temporary employees.
To disengage or dismiss them arbitarily as they
have been done by means of an orcer at Annexure-C
without notice or without giving any reason is
clearly violetive of the principles of naiurmal

justice and Articles 14 and, 21 of the Constitution i'“ 81

" of India,v

44.. _ In liiss Neera liehte's case; the appliéants were

h appointed as wobile Booking Clerks in the Northern Railway

on various dates between 198l and 1985 on.a purely
teﬁpbiaiy pasis against payment on hourly basis. They had

rendefed-service for periods ranging between 1% to 5 years,

Their services were sought to be terminated vide telegram

The case of the applicants was that they were entitled for
regularisation of their services and absorption against

regular vacancies in term&.of the circular issued by the

\

Kinistry of meilways on 2lst April, 1982, which envisages

that "trose volunteer/uobile Booking Clerks who have been

% The SLP filed by the Union of India against the judgment
of the Tribunal wes dismissed by order dated 4.5.1987.

R

- issued ohA15.12.86. This was challenged before ‘the Tribwunal,

~
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's." ' 7 The aforesaid circular further laid down that

' 1ndustr1al workers and-as such entltled to regularisation

‘and as such éntitled for regularisation -of their services

‘made to the Railway Board's circulay/wherein it was decided

" the éxﬁiry of 4‘mdnﬁhs’cb§tinUOUS employment.
‘the Réiiwa?isbérd,fon the recommendations of the Reilway

" reyuisitioning the ssrvices of wvolunteers from amongst the

“Hr

j

-6 = l

X

o - : ' s
engaged on the various railways on certain rates of i
honovarlum per hour per day,’ nay be considered by +
you for absorption against ‘regular vacancies provided §
that they haveé the minimum qualifications. required for i

direct recruits .and have put in a minimum of 3 years' "
) P Y

T

sefvice‘aé:Voldhteez/mobilé Booking Clerks.,”

T e

wthe screening’ foT their absorption should be done by a

T ST

committee of officers: including the Chairman or a Member

I A

T e L

of the Railway Service commission concernad.”

6:." : Thé:abéliéénts’also cortended that they were

nder Sectlon 25F of the Industrial -Disputes Act. Another

ontentlon ralsed by them was that they were casual 1abourer5 =4

after completing 4 months! service:(vide para 2511 of the

Indisn Railway Establishment Manual), -Reference was also
' “"dated 12,7,73 G

. * .
'bi the Réilway Board that the casusl labour other than those

embib‘éalbn'prdject§ should be treated as 'temporary' after
Y

A

7. """ The case of the'réSpondents.was that in August 1973,

Coﬁ&entioh Coﬁmitteey>had'int:bducéd a -scheme for

§tudent sons/d3ughters and dependents of railway employees




‘ as hmblle Booklng Clerks to work out51de thelr college

?hours on payment of some honorarlum durlng peak season or -
. short rush perlods. The obJect of the schene was that sdch
" an. arrangemenu would not- only help the low paid rallway

_vemployees tc supplement thelr 1ncom° but also generate among

:-kxthe s»udents an urge to. lend a helplng hand to the Rawlway
"f Admlnlstratlon 1n eradlcatlng t‘cketless travel. In this 1

:scheme, sanction or avallabillty of posts was not relevant . -%

‘f_and it was based on~conslderatlons of economy to help clear:ng

- the rush durlna the peak hours whlle at the same time

- The’ scheme Was dlscontinued on l4th Augusu, 198l However,» ;

~on the’ matter belng taken up by the Natlonal Federatlon of

: tne Rallway Board v1de the;r c1rcular dated 21.4-1982 for

’ regularlsatlon .and absorptlon of these Moblle Booklng Clerks

o was dec1ced by the Rallway Board, v1ce thelr c1rcu1cr dJued

: the: total period of his ennaﬂemenu es Voluntary/Hobile

:

i

!

. N . . PR A ) - R e

1) - - - !
o b

i

'prov1d1ng part-tlme employment to wards of raxlway employees.g :

e o

1

¥

-

Indlan Rallwaymen, 3 declslon wac taken and communlcated by !
i

|

}

1

galnst Iegulcr vacan01es.: On 2 further representatlor, 1t

" 20,4,85 that the voluntary/moblle bOOklﬂg “clerks who were

% i

engaged.as such prior to l4,8.81 a1d who .had since- corpleted Q.‘

-3 years' =erv1ce may also be conaloered for regular
absorptlon-acalns~ regular vacancres on the same terms-and
.¢onditions 2s stlpulstediln c1rcular dated 21,4,62, except-"\
" that to begeligiblelfor soreening,’a oandidate should be

within the-prescribed age limit after,taking into accournt

a_ respondents vias tlﬂg since the original scheme Q»
Booking Glexk - The contentlon of the[of the Railway Board

b e e 41D T e T J—
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had been discontinued orn 14,.8,8l, only @hoSe applicants

who were employed prior to 14,8,8l, the cut-off date,

could 2t the most seek regulerisation in temms of tte
circulars deted 21,4,82 and 20.4,85.

8., - iﬁ féét, tﬂe scheme was>not discontinued on

14.8,81, The circiler dated 20.4.82 Tefers to the

Raiiﬁéy Board!s Wirélesg messaée dated 11,6.81, in which
‘the General ianagers of the Zonal Railway were advised that

tﬁe.engégement of the voluﬁteer booking clerks may be

cﬁntinued on fhe exiStingAterms till further advices In
'_Qiew ;f fhis, the various RailQay'Admiﬁistrations continued
to éngage ;uch pers&ns; This is clear from the Railway

Board's circular dated 17.11.86, which inter alie reads

as followé:-

v - As Reilway Administration are aware, the : i
Board had. advised all the Railway to discontinue :
the practice of engaging the voluntary mobile
booking clerks on honorarium basis for clearing
summer rush, or for other similar purpose in the
booking and reservation office. However, it has :
come to the notice of the Board that this practice 1
is still comtinuing in some of the Railway 3
Administations, The Board consider that it is not 1
desirable to continue such arrangements. Accordingly, &
wherever-such arrangements have been made, they should
' - - - be discontinued forthwith, complying with any
" formalities required or legal requirements.®

ST

S e R A R A I I i ;
g R i

8 9. The practice of engaging volunteer/Mobile Booking
4

ki - I .

iﬂ\ Clerks was finally disqpntihued only from 17,11,86 when

alternative measures for coping with rush of work was

ol
3

ot s 2

‘suggested in “the circular dated 17.1L,86,

i ' © 10. - - In the above facutal background, the Tribunsl

Qo

cont. page G/~
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held in liiss Neera liehta's case that fixation of 14.6.61

‘'as the cut-off date for regularisatioh'was arbitrery and

discriminatory. The Tribunal obéervéd'és_follows:Q'

“n . While ~the applicants might heve no legal

. right as such in temms.of their employment for
regularisation of sbsorption 2gainst regular |
vacancies, we see No reason why they should be
-denied this bepefit if others similarly placed
“who viere engaged prior-to 14.8.81 have been
absorbed subject to fulfilment of the requisite-
quallflcaeloﬂs e1d .length of serv1ce.“

. 11, : 'iThe Trlbunal allowed the appllcatlon and uashed

' tbe lnStIdCLlOn coeveyed 1n the communlcatlon dated

15. 12 86 regardzng the dlscharce of nDblle Booklng Clerks,_

' 1n so far a= 1t rela ed to the appl;caut "The Irlbunal

fUIuhGI dlrected that all the appl;cants who were engaged

' on or before’ l7 ll.86 shall be regularlsed and absorbed

. agalnst regular posts after tbey have completed 3 years of

(oa alo/aj)?

servlce fzon the date of thelr 1n1ulal engagement subgect

to thelr fulfllllng all orher condltlons in regard to

. quallflcatlons etc., as contalned 1n c1rcu1ars dated

21484and20485*”

. . .

"li:‘ , The Prlnclpal Bench of the Trlbunal followed its

declSlon in Jiiss Neexe Nehta'c case in Gagarajulu and Others

Vs. Union of Indla and Others dec1ded on 10th November, l987

"\

* SLP filed by the Unlon of Indla in the Supreme Court was
dismissed vide order dated 18,3.88 w1th some observationst,

@ SLP filed by the Unlon of Indla in the Supreme Court was
dismissed vide orcer dated 10,5,88.

L
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The learred co.lnsel of f,he app_ﬂ.-ieant relied ‘upon'

13,
'_the Judgmen'b?/of the Tr:x.bunal 1n Ilu.ss Neera 'fehta's ‘case and.

'--‘.:m Sam:.r Kunar Mukhergee's case and submitted that these I

_.“.'::applica‘tlons may be dlsposed of in the l:Lght of the Sald

PR

S ["Judgments.

Shr‘ jJagJ:L., Singh, the learned counsel for the

l M“.l4‘°. 'l

- Mobile Book ng Clerk w1th effect fron 1.3, 1982 was 1ega1 .

. and Jus1:1f1ed was referred by the Central Governmant to

2 the General Manager. Northem Ra:Llway & Others)(. ‘Th -e'

_3-‘ as to what rel:.ef the uork'nen was entltled to“_ In that

,c,ase, Shn Netrapal Smnh was appo:.nted to the post of

R Moblle Bookmg Clerk on 24'”11 78 and he warked in that post

upto 28 2 82.

' verbal order.' l-;e wahs. élven no netz.ce ror pa‘a.d any .

‘ retrenehmen;: ...cempene;tren;‘r "l'hie rule ef flrst come last go.,
nas also~ v:Lolal.ed and he sought re1nstatement 'wn.th

4 contlnvx;r;t‘;y ef =ervrce and full back wages. ' xhe management

§ -in its wntten e;catenen:; -snbl 1rted ..hat the case of the

§ cla:.mane_ua-s'not covered by the ’pmv:Ls:Lons of Section 2an

if : of the Incustrral Dlsputes Act.

f Al5. The Industrlal Trlbunal vide 11.5 order dated

jﬂ 29.9. 86 came to the conclusion ..bat rhe claimant had put

? 1n- more than 240. day° of work ano, ther efore, the management .

K

o the Industnal Trlbunal in I-D \10.35/85 (Netrapal Singh Vs** o

‘ »’of the respondents in terninatlng the services of she Ll ok

: respondents i sta‘ted that the quest:.on whether the act:.on": g

rther ques elon referred to the Industnal TrJ.bunal was e

H:Ls serv;ces were termlnated on 153,824 by a -
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e

Ly

‘, ught to have complled w1th the provxslons of Sectlon 25F.

The termlnatlon of hlS service though neceSSltated

by ehe dleﬁontlnuence of *he =cheme under whvch he was.

-'ap901nted anounted to ret enchrent However, the monagement < b
.dld not serve the re1u1=1te one- months' notlce nozr make

'payment ln lleu of such notlce nor d1d lt pay any

P

reorenchment compensatlon equlvalent to 15 days' .average pay

..,..A

) ;for every completed year of contlnuous Serv1ce or any part

thereof 1n excess of six months. Therefore, the Indu5trlal

Trlbunol found that the actlon of the management could not
~ be held to be legal. The Industrlal Trlbunal " however, noted

’ that as the very scheme of employment of wards of rallway

e A
N i

employees as hoblle Booklng Clerks had been dlSCOﬂtaned theregf

was o case for reznstatement of the workman. In the -

,c1rcunstances, 1t ‘was held that clalmant was entltled to 4 .f B

compensatlon for hlS retrenchment~ﬁnd a sum of Bse 2.000/- was

awarded. The Indus rlal Trlbunal also noted that recru1tment

to the re*ular post of Booklng Clerk is through the Rallway
Serv1ce CommlSSron and such recru1ament w111 have to stand
the test of Artlcle 16 of the Constleutlon.

= 16, Shrl Jagglt Slngh the learned counsel of the

lesponden+s brought to oux, notlce that the SLP filed by the
clalnant 1n the Supreme Court was dlsmlssed He submltted
that the dec151on of uhe Industrlal Trlbunal dated 29.9. 1986
should be borne 1n m1nd whlle dec1olné the applications
before us.'

17. e huve ca*efully GOne through the records of these

czses and hive henrd the lCcIned counsel of - both prrtles. In

cur opln;on, the decisions of this Tribunal in Samlr Kumar
ON—
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e
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: the protect:.on of para 2511 of the Indlan Rallway Establlsment

14 8 81 wh:.ch was adopted by the respondents as the cut-off

i aspects 4n its order dated 29, 9 1986,

e -they are.be rred by llm.totlon in view of the provisions of

| Sections 200 and 21 ‘of the' Administrative Tribunals 1985,

for. a penod of more 'than a year are en‘ti led to- be treated as

..Kumar hukhergee's case, 1n ‘the context of the constitu .Lonal.

-they have completed four months' ‘serv:Lce. the elevance of

:volunteer/Noblle Bookmg Clerks and the impl:.ca tions of -the
Edlscontinuance of the scheme by the Ra::.lway Board on 17, ll 86

’have been- eyhaustlvely consxdered by the Trlbunal in Miss

‘Supreme Court‘ln Inderpal Yadav Vs, UsCuIu,’ 1985(2) SLR 248}

18.. . . Shri j;gjst»Singh further cqntended.that some of

Mukher;ee's case and N‘.‘LSS Neera x eh'ta's case are entrtled
to greater we:.gh't than the order of 'the Industnal ;rlbunal
~in. Ne..rapal alngh's case. The Industnal Tr:.bunal has.not ‘

con51dered all. 'the issues :anolvoci affectmg a 1arge number {

N

"by the respondenus in. view of the dlscontlnuance of the schen'e._ 3

~ The ques tion whether the volunteers who had contmuously wo:dced -

temporan/ employees was cons:mered by the Trlbunal in Samir

i

_ Manu'zl relat:.no to the regularlsatlon of casual labouxﬂﬁafter i

i
&

Loyl

date for ‘t‘.ue pqrpoae of dete:;m:.n:.ng el:.g:.bxllty to mgulanse _,'

N iy .
Neera: P.ehta's case, in 'the llght of the dec151on of 'the

The Industrlal Trlbunal had no 0008510’1 to cons;Lder these

..
’

the applications are. not. maintai'nable ohthe“gmund that

!
i
1
|
T 3
i
1
{

1
The qu» stlon qhether Noblle Bookmg Clerks were El'h.lu.led to ()

: 4of vaoblle Boo"ing r‘lerks whose serv:.ces were dlspensed with - i3

-..guarantoes enshrlncd ...m‘ Artlcles 14 and 21 of the Constrtutlon. -

e



Cley TS Shashi ‘<1ran appeannc for the respondents in
"' some of the ‘_applica‘tions 'c'ontended. that _the.. ap.pl:.cants are ot §

“ workman ,a'n'd they aré riot "ent‘itled to:=‘the protection of
| by her COntred:_cts the stand of Shn JOOJ:L't Smgh, who has E

'49 9,86 mentlomed above.
"-‘20." . Lhe othe-‘ contentmns ra:.sed by Mrse ,Shash:x. Kn\an are_' .
thm_ there are no vacanc:.es :m the post of Voblle Book:.ng

" Clérks in wh:.ch the, appllcants could ‘be accommodated and that -

: levf.t'tp the Government to'decide, - In this co_ntext,' she placed ';i
reliance on sore rulings of -Supreme Court. These rulings are

not applicable to the facts and circumstances/cases before us.

- .Ln ou.L op:m:.on, there 1s suff1c1ent cause for condonlng the -

' delay in these casesy The Tribunel delivered its _,udgment in

.155 Neera hehto's case on 13.8 87. These appl:.ca tions were .

flled Wluhl'l one year from that da tels The reSpondents, on

"their own, ought to have taken steps to reinstate all the

; xe.ob:.le Bookmg Clerks, who were : smllarly s:.tua..ed m.thout ’

‘ iforc:Lng them to move the i‘nbunal to seek s:.m.lar rel:.efs .
as” '1n Neera ‘deh als case (v:Lde Amrit :Lal Berry Vs Collector -

- of Central E'xcis‘e-, 1975(4) 'SCC-714; A:K+ Khanna Vs, Union of

Indla ATR 1988(2) 518); <

Sectmn 25F of the InduStrJ.al D:.sputes Act. The'stan’d' '»take'n. .

placed rel:Lance on the order of the Industnal Trlbunal dated

3

in any event, the-~creation and abolition of posts ars to be B
o N
BN '

of the O

(l) Te Venl’ata Reddy Ve, Siate of A.F., l985(3) scC 19 8; Ke
Reiendran Ve, Stete of T.Ne,: 1982(2) 3CC 273; Di. NG
Shlngal Vs, Union of Ihdia, 1980(3) SCC 29; Yed Gupta Vs.

Apsara Theat;es, 192z(4) scc 323.
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31, - -Shrl-V.P. Sharma, Counsel appearing for the

. fMiss Neera-Mehta's case,

applicant 1n*0A~1707/as; relied upen the decisicn in

- 133~

e e s s e o« v S

s The:respendents did not enter

appearance in this case er-file their counter-affidavit

i ldesplité’ -several’ eppottunities given te them.

" yaken inte empleyment &éf the Railuays, They were engaged »i

w92, *° -Shri’ 0,NoiMoslr i) appearing Por thB respandants

in DA-13725/87, ‘contended ‘that this:Tribunal has ne

'3ﬁurisﬁfcﬁféh%§%ftﬁe*éﬁpbicaﬁ€3zmt'ho stage had been

““as bosking Bgents ‘én ‘commigsion basis and their’ centract

‘was of ‘pecunidfy natire and-was not in the nature sf

“earvice of émployment," The:applicants were engaged on

' é‘EurélyjébhmissidﬁgbéeisieFiRupew-cna‘par 100 tickets

T igald. hbcdrdihgvts’him4lthé decisions of the Tribunal

R

‘in Newra®Menta's case-and Gajarajulu's case are not

¢ 4ppLitabls to the Facts and -circumstances of the appli-

“caﬁioﬁ“bafhtb‘hé‘éguthé'applidants_infthcse tuo cases

©“uereé engaged on an Henérarium basis per heur per day.

+* Flrther, “the -gystew ‘of “thelr engagemant vas discontinued °

Y iprem 110431984

«

:Tﬁe'fespnnﬁsntslhave also raissd the

pléé‘dP’néﬁiéxhadétion’af;ramsdias available under the

Service Ley and tha ‘pléaaf Bar: of limitation.

'53% "' “As Ggainst the above, the: learned counsel of the

abﬁiicadf“dréu eur-atténtioh te some correspondence in

"'ﬁhibh'ihéﬁaﬁblicahﬁ%%hava‘béan referred to as "Mobils

" Buoking Clerks™ and to & call letter dated 3,11.1980

‘ addfesgéd"tb'one'ofitﬁa~applicanbs (vide A-1, R-5, A-10,

“A=13, AZ14,°A215 and A=16:to’ the 8ppliCation) He also

submitted "that the purpose-oF appointing the applicants

" and‘tRe PURctions: to be performes by them were identical,

“4ifferent,

- -We are. incline

o

;“~”thuﬁéh~kHeLAGSignatioh and the mode of payment was

d to agree with this view,

--n--1454’
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24, . In the facts and.circumstances of the case, we

-also do:not ses . any merit_in the pleas raised by the

- regpendsnts rggarding;non-exhaustign of remedies and

s limitation., .. . - .-

“r;:!_:Eenefal-analysis<of the applications:

25,7 In the mgﬁbri;y.oﬁ,ggses, termination of services

‘was afﬁected,by»uarpal;ordgra.mhfhgkperiod of duty put

-in ;by -the -applicants ranges.from less than one mohth in -

-some. cases to a.little .gver 4 years in some ethsrs. In.

Aths‘majorityﬁgfwgaeqsh“;hgngggl;c§qts have worked for

more. than.120 days gbn;igqus;x. In soms otﬁers. they

-, - have. worked for.-120 da.s if the broken periods of service

. are alsQutakanintg;a:cpqpt.gp:'thq purpose of computing ’

the. requisite-years of serviee for regulariaation-anﬂ

‘.absorption under the scheme, the broken periocds of

‘gervice ‘are to ba‘takqn,inﬁp_ﬁpcnunt. This is clear from

. the Railuay Buardﬁa_;e$xer,yép9§;ﬁth June, 1983 in which
:it-tSﬂstBted;thatpthajppgspps,th?pave been esngaged to

‘iglear aummer=rush\etc.,ﬁﬂm§y be considered for absnfption

‘Eagainst:thewapﬁrnpriétgvqgéancigsapravided that they have

+ 1 the minimum qualiﬁica;ipgurequiyad for direct recruits

and-have: put_in.a.minimum of 3 ysars of service (including

-broken, periods),®. .The Railuay Board's letter dated

17,11,1986 has been impugned in all cases, The reliefs

. elaimed- include rsinstatement ‘and consequential benafits,

.conferment of- temporary status. in cases where the person

has -worked for more than.120 days and regularisation and

absorption after 3 years of centipuous service and after

-the emplnyeeS»ane-sg:aeﬁad;py‘thg Railuyay Service Commi-

ssion” in: accordance with- the. scheme,

Special: features.of some c2geg

26,7 :During. the .hearing of these cases, opur attasntion

Qny —

e-c--15-0D
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ués drawn to the spacial Fsafurés of gome applications
Uhlch deserve separate treatment (0A-488/87, OA-555/87,
UA-1375/87, DA a72/87 and OR=398/87).°

27;' In: DA~ 488/87, the appllcant wa's appoxnted as
Nobzle Bookxng Clerk 'in Northern Ralluays u.B Fo 1730 1985
uide ‘order ‘dated 15 3 1985. ~ She" had put in continuous

servica nf ‘more than 500 ﬂaya. “She uas in the family way

'énd,'thefefofa;.sﬁé.édbmittedxnn'anplicétion for 2 months'

been posted in har'nlaca.' She uds raliaved from her

is that sha dxd not apply for’ matarnlty leave, that she,

<

) maternlty leaun on 16.9 1986. She delivered a Female

chlld on 8. 10 1986. Dn 17,11, 1986. when’ she went to the

offlca oF tha respondents to 301n duty, she was not

' alloued to d6 so on the ground “that ‘another lady. had

dutles V., F 18,11,1986, The uersion of the respondents

on her oun, left and dlscontlnued from 17.9.,1986 as Mobile

Bock;ng :Clerk and that uhen "she raported for duty on

" 18,11, 1986. she vas nob allowed to join,

’28. In nur opxnzon, the termination of services of an

ad hoc Pemale amployee uho is- pregnant and. has raached the

‘stage of conflnament is ungust and results: in- dlscrlmxnation

on the gruund of sex uhich is violative of Articles 14,15
and 16 of the Constltution (v1de Ratan Lal & Cthers Vs.
Stcte of Haryana ‘80d Other s, 1935 {3) SLR 5a1 and

Smt. Sarita Rhuja Us. ‘State of Haryana and Others, 1588
(3) 5L3 175) In VLEU of this, the termination of
serv;ces of the applxcant uwes: bad in lay and is liable
to ba quashed o R . '

29, In 0“-555/é7, ina applicant wes appointed as

Mobile Booking Clerk on 18.5.1984 in Northern Railuays,

He has puf'in QDD déys of work ‘im various spells, His

QH—

..03'641’
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;gérvicésiug:e_terminatel on 22.8,1986. The version of

-1’6—

the respondents is that he u2as involved in some vigilance

case and was accordingly disengaged on 22,8,1986, He uas,

houever, ordered to be reinstated vide letter dated
3. 10 1986. ThEreafter,'it was found that there w&s no

.vacancy and, therefore, he could not be re-engaged,

30._1 The appllcant has producad evidence to -indicate

_ that after his ralnstatement uas ordered, a number of

his juniors. -were appoxnted and that even after the

’vacanC1Bs were available. he uas not engaged becauss of

. the impugned instructions of the Railuay Board dated

17.11 1986(vide 1etter dated 17 B, 1987 of the-Chief
. ngsqnnal Officer of the Northern Ralluays addressed

to Senior Diuisional Personnel foicer and his letter

dated 21, 9 1997 addressed to the vaislonal Railuay
Nanager, Northern Ralluays, Annexures Z and 'Z-1 to the
re joinder affldavlt, pages 7B and 79 of the paper-book).
31 ‘ In uzeu of the aboue, ua arg o? the oplnion that
the meugnad order of termlnatlon dated 22 8, 1986 is bad

in lau and is liable to be quashed

32, ... In OA- 1376/87, the applicnnt uas appolntEd as

Mobile, Booklng Clsrk on 9, 4 1985 She worked upto

+ 7.7.1885, - She uas again appolnted on 26 10, 1985 and

- worked upto 13.5.1986. _Again, she uas dppointed on

14,5.1986 and worked upto 31.7,T986, She has completed
more than 120_days':quntinq545 ééfvice. The version of
the respondents is that éha‘uaé again offered engagsment
on 10th November, 1986 but she refused to join as she was
studying in scme cpllega?ﬁ‘l '
33, As against the above, fhe_appiicant has contended
thet aftef'she uas'di;engaéed dn ?1;7.1986, she made
OA—" ‘

't..17-l,

B i o)
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snguiries which revealed thet thare'uas no prospect
‘oF her re-engagament prxor to the summer rush of 1987
:In order to improve her education, she Jolned a collegs

énd.baid‘ékofbitant feesg, Uhehithe offer of re-engagement

‘;f'uas recexved, “she met the efchan i cbncerned and

explained the' positlon to h;m, She' uas advised to
Eoﬁﬁiﬁue'her>étudiés'bEEEUSéT£ha fre'sh offer wes only
for a'shbfflpériod:” She was 3lso éséured'thét she will

”be re-engaged ‘during summer rush of 1987 and billthsn,

" she could’ pursue har studie’s,’

iﬁb;“‘ The’undisphtea Fact is tﬁét'Sha was diséngaged

l'prior to the passlng of the impugned order by the Ralluay

Board on 17, 11 1985.

35, - In 0A-472/B7, ‘both the applxcants were appointed

a as Mobile Booking ‘Clerks -n Fsbruary. 1985 and they wers
' ramoved ‘Prom seruice v.8.fs 27,17, 1986. Tha contention

: of the respondenté {s that-only one uard or child of
‘Railuay amployae should ‘be angaged as Mobile Booking
"Clsrk dnd that they ‘were dropped ‘and their elder sisters

“vere keépt, The contentitn of the applicants.is that
there was no ‘such decision that only one ward/child of

~ Réiiﬁai_g@gi@yeéé should be engaged as Mobile Booking

' Cleérks, Had tﬁefe been any such decision, ths>app1icants

uould not have been appointad. After having appointed
: thsm, the respondents could not have terminated their
: services u;thout giving not;ce to them as they had

- alreddy put in more thdn 1% years “6f - service, We see
A Force in thls contention. '

TR 'In'Dﬂ—398/8?, thB-appiicaht was appointed as
‘NcSilé Booking Clerk oh'13J5.i981 and he worked conti-

) nLously in that post uhto'd;i1;1985;: His services uwere
y—

'Ol.l18l',
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terminated on the ground that he was.not son/daughter
of serving Railuay employee, The applicant was nepheu

& : _ of & serving Railuay employee, The applicant has relied

". s e -

_upon ths Railuay Board's order dated 20,3.1973 which

]
_provides thaf_"dependqpta"_pf\the.Railuay employess ‘ 1
_are also eligible fot such appointménts. Miss Naera %
Nehta uhosa case has been deczded by the Trlbunal, was |

L not the -child of any Railuay employee but she was a
dependent of a R?lly?Yﬁ?mE}DV?G- ,A‘lgrge number of %
} e Bppklng Clerkg:yho_are.gtill in ;erylce, are not children 1
b

. of the Railuyay employees but their relatives and others,

There is force in the. contention of the applicant in

§ T AR this regard. , . Conclusions

* ) -, 31, Follouing the dsclslon;of the Trlbunal in Neera

.Wehta's case and Samlr-Kumar-NukHergee s case, ue hold

j‘that the length oP tha period of serv1ca put in by tha

- s applicant 1n itself is, nut relevant Admlttadly, all
‘these appllcants had been Bngaged as Nobile Boaklng
;C1qrgs before 17t11,19q§, In the 1nterest oP justice,

© . all of them dESBrVB to bs relnstated ln seTvics

e B TR S

'1rrespect1ve of the period of service put in by them.
"' ‘continuous Aar
‘VThose uhu have put lnéﬁeruice of more than 120 days, -

O~
4. mould ‘be antltled to temporary

status, uith, all the, attendant beneflts. All persons

3

4

b

M should be considersd for regularisation and permanent !
3 . . s 3 3

by . . apsorption in accordance with the provisions of the

; ' : scheme, In the facis and circumstances of these cases,

o

we €o not, however, consider it appropriate to direct

e

the respondents to pay back wages to the applicants on

their reinstatement in service, The period of service

eaeelTuay
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already put in by them befora thair services uere
termlnated, uould, no doubt, count for completinn of
-3 years perlod oP servica uhlch is one of the conditions

"for regularlsatlan and absorption. In vieu of the above

.conclusion reachad by us, it is not necessary tc consider
thawoﬁher 9ubmlssions mads by the 1learned counsel of the
'applicant ragardlng the status of the applicants as
‘ uorkmen under the Industrial Disputes Act, 1947 and the 3%
'_applicabillty oF Sectinn 25-F “of the sald Act to them.

38. In the llght oP the above, the applicatlons are :}3 f

. -dlsposed of uith the ?ullouing ‘orders and directionsi=-

(i) The raspondents are directed to reinstate

: the appllcants to the post of MDbile Bcoking

_ y Clerk in DA N05.1376/B7, 1101/87, 1513/87,

e ‘ ;619/87, 1030/87, 488/879 193/87, 603/87,
o 590/87, 1418/87, 640/87, 472/87, 1853/87,

;m;;y.t . e07/87, 1771/87. 857/87, 555/87, 398/87,

1662/87, 1747/88, 1325/87, 1855/87, 1341/87
11011/87, 1478/87, - 1411/87, 1615/87 and 1740/87‘>
from the respective dates on uhlch thelr
:servzces vere tarminated, ulthin a perind of
3 months from the date .of communication of a
copy of thls order, The respondents ars
¢Furthar directed %o consider all of=them
for regularisaﬁibn and absorption after they
complete 3 years of - continuous service _
(1ncluding the seru;ce already put in by them:
before thei? termination) and after verifica-

tion of their qualifications for parmanent

absorption, Their regularisation and absorpe
7 tion would also be subject to their fulfilling
all other conditiuﬁs as contained in the

on~

.---200-’
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(1 )

Railuay Board's circqlérs‘datad_21,4.82

vand 20 4. 1985.. Hanvér;ﬂiF-any such

AFter reinstatemant to the post of Nob;le
l:Banlng Clark, the respendents are directed
‘_to conFer tamporary status on “the- applicants
ln 0.4, Nos.1376/87, 1101/87, 1513/87, 619/87,
.-1030/87, 488/87, 193/37, 503/57, 590/37, '
_’1415/57, 640/87, 472/87. 607/88, 859/87,

' 555/87, ° 398/87, 1552/97. 1341/87, 1011/87,
» K1478/87, 1411/57, 1615/87 and 1740/87 ify on

fhat they haue put 1n 4 months of continuous
v'sarv1ce as Moblla BoDkLng Clerks and treat

‘ithem as tamporary amplayees. They would also

Mbe entltlad to regularlsatlon ag mentioned ln

'(1) aboue,':’

‘(:i:i‘it_)_;

w:as duty.« The-applxcants uxll not also be

>SBnt1tled to any back uages. 

e R

Wr—zm ; :T S
+(BusKe Chakravorty) ' =}
Admznlstrdtxve Nember
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person has becoms ouar-aged in the mean-
uhlle, the respondents shall relax the age

llmit to avold hardshlp.

tha verlflcatlan of the recnrds, it is found

The perzud Frgm the date of termlnation to

the date of reinstatament Ulll not be treated

There will be no order as to. costs. A co % '
thlS gudgement be placed in all the case f1 es.

e s et R thre i

Z
(P.K., Xartha
Ulca-Chalrman(Judl )
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