NEW DELHI

O.A. No, 617 of 1987 |
T.A. No. 159
DATE OF DECISION. ! . A . 4
R.L. . | }
L. BANGIA Petluoner/
Shri R.K. Kamal ) Advocate for the Petitioner(s)
’ Versus ‘ ) '
Union of India & Others Respondent
Advocate for the Respondent(s)
CORAM . _ - e

; The Hon’ble Mr.  Justice Ram Pal Singh, Vice-Chairman (J).
‘ The Hon’ble Mr.  P.S. Habeeb Mohamed, Member (A).

1. Whether Reporters of local papers may be allowed to see the Judgement ? \—LQ
To be referred to the Reporter or not "\J\f—/.’i

Whether their Lordships wish to see the fair copy of the Judgement ?x

Whether it needs 1o be circulated to other Benches of the Tribunal 7%

o

oW

{Judgment of the Bench delivered by Hon'ble Shri
Justice Ram Pal Singh Vice-Chairman (J).)

JUDGMENT

This judgment shall also govern the disposal of OA Nos

618/87, 1460/87, 1897/89, 1468/87, 963/89, 1051/89, 1052/89, 1053/89,

/and 1335/89, 1021A/819,010(%§B/81903a2n/ 910211(&0/y§9 1021/89' 1664/89 1807/89 and 1028/90/

~ The prayers in all- these O.As are common, that is, the 1npugned orders:

passed by the respondents on different dates w1th regard to . these
appllcetlons (Annexure A-1 dated 3.3.86 in this case) be quashed
and set aside. They heve also prayed for the rel'}ef that. the respon-
dents be directed_ to allow permanent absorptiqn of the -epplicants
in the RITES from the date of the actual acceptance of their resigna-
tion by the competent aﬁthority in public interest.

2. As a common question of léw, ie T'retirement/acceptance
of resignation for tﬂe purpose of permanent .ebsorption -in Public

Sector Undertakmgs cannot have a retrospective effect" arises in

Lw,w




all these O.As, hence this judgment shall also govern 0.A. Nos./ 617/87

(Manoranjan’ Sinha),” 1460/87 (J.S. .Bammi), -1897/89 (Inder Pal Sngh),

. 1468/87 (Dharmvir™ Dir), 963/89 (Jai -Chand Joshi), 1051/89 (_j.N._

“* Kohli), 1052/89 (J.P. “Vaish), '1053/89 -(Dharam  Raj Roy), 1000/89" (D.P.

- Jain), 1032/89 (Vishnu ‘Dutt  Sharma),” '1001/89 (V.D. Keshwani), 1335/89

/1335/89 6.C.Dixit),
T021A/89 (Sewa Si.ngh),
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- (S.C. Dixit), 1021789 (Brahmanand & Ors.); 1664/89 (P.N. Sharma),

1807/89 (K.V.S. Murthy) “and--'1028/90 . (V. Narayanan)/ Respectlvely,
10218/89 (Purshotam Kapoor) and 1021C/89(0.P Vyas).

"% the ‘impugned - orders ' ‘which- are required to be quashed are dated
:73.3.87 (in-the present .case), 24:3.87, 19.2.85, 2.6.89, 411.84, 12.11.87,
+:6.5.86, 22.2. 85..;t21-'8'85 5.3.87, 22.1.86, 26.5.86, 9.1.86, 33.87, 33.87,

'9186 3.3.87, 31.3.87, 15586 and 4 3.86.8nd 171 3,3.87, 3.3.87, 9.1.86 ¢

3.3.87.

“3.° - The apphcant joined - the Northern Railway as Guard 'C'

“.and ‘was ‘selected as ‘Traffic Apprentlce on 18.1261 and was then

promoted -as  Traffic Inspectora-’m 1973 and was further Bromoted

" to the grade of Rs. 700- 900 in 1978 He “was promoted on ad hoc

I
ba31s as Class/Offlcer in- December '1981. - On 21.12.81, the applicant

was sent on deputation to- Rail 'India Technical and Economic Services

Limited - (for  short 'RITES'). This public sector undertaking styled

'as RITES-'was-est‘ablishe'd;b'y the' Government of India in the middie

of 1974. °'As ‘the said undertaking needed specially skilled persons

“-for-manning -key posts therein, it needed the services of senior techni-

s

cal -persoms” on: deputation; * -The applicants went on deputation to

RITES - New-- D'elhi. - They "fjoine‘d dif ferent posts. They remained

“on deputation™ to- the RITES snce:then with their ken with the Rail-

absorbed
ways. The apphcants expressed thelr wﬂllngness to get/ permanently

in the RYTES before their- period of deputation was over, hence they

al] submltted thelr re&gnatlons to the’ parent Department of Railways’

but the " same’ remamed pendmg for acceptance. During the
"'pendency for acceptance, the apphcants remalned linked with the

”Rallways .Department, but workmg on deputatlon in the RITES.‘

period

?The' depn;tation: of : the appli;can‘t contmued beyond the deputanon/

_1 €. 21 12.84 and he was told that it would be treated as "unautho—

rlsed w1th attendant consequences" unless option is given by the
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‘::applicant- :to get absorbed from t.he_'-dat.e ‘of the ‘completion of the

_sanctioned ‘tenure. Although - the services of the applicant ‘were

continued -:in.: the RITES;heyond ..the sanctioned .deputat,ion period,
the Railway- »Board;-_was.,.:t-reating: the period as "unauthorised‘ with
attendant conSeqpences" “and this was conveyed -to the applicant.
Hence, the apphcant srgned a declaratlon\ form as supphed by the
RITES After sngnmg thls declaratlon on 28786 the apphcant contl-

nued his services in the RITES awamng acceptance of hlS resxgnatlon

- and- absorptlon orders in RITES . He learnt that the resignation was

accepted on'the--fil.e_b'y'_the competent. authority in the first week

of - March,, 1987. The .applicant after sigmng the declaration on

_28.7.86 received the impugned order-  dated 3.3.87 conveying sanction

of the President. for permanent absorption .of the apphcant in RITES.

date
with back./ie fromv-:22.l;2.84. The RITES also did not issue the

absorption orders before the- sanction of .the absorption of the appli-
cant by the President rn public 'interest. R I this impugned order
orden'ng:» the absorption,..of the applicant - from back date, i.e.,- 22.12.84
which. is under challengee in: the present O.A. In other OAs, the

dates of impugned:orders and back dates - are different. However,

.as ‘the principlev» is to be laid down - they contend™that instructions

contained in -para 5-of: Annexure AV dearly lay down that
"the .orders- of permanent absorptlon should be issued only
after. the ' resignation. of -the. Railway servant has been
accept.e_d‘ by 'th'e .Government and with effect fro.m' the
date of such acceptance. -

The appllcants :thereflore,_ contend that the resignation should not

hvave been acceptedi from’ _back”dlate,___‘but ‘_sh"0uld be deemed to have_

‘been accepted onl~y from the date,of acceptance.

4 The respondents on notlce appeared and filed their return

opposing the facts cOntamed .rn‘ al{_ t_hese OAs. They also ralsed

L

a prehmmary ob]ect in some of the OAs as belng barred by limita- -

tion. - They ]ustlfled the orders passed by the respondenrs_and
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..contended that there is nothmg wrong or agamst the rules or prmm— L

S el ples of law in acceptlng the resxgnatlon thh retrospecnve effect. ,'

'.’;'_They also contend that it was the request of the apphcantsfor perma—

e

7..nent absorpuon/m/the RITES and as the RITES has ralsedan objection

IO

RERI ,/w1th regard to thlS absorptlon w1th back date, the gnevances of

erany 53 4y imgrere f vt sy TR SRTTE

R the apphcants are’ baseless.‘ They also mamtalned in their return

Lo T

T e ‘that ‘the apphcants uncondmonally opted for permanent absorptnon

wos g (AR BET R s 0, vt

e U in the RITES Wthh was approved fmally Hence, the apphcants

',: are estopped from gomg back from thelr prewous commltment.
5 iShr RK Kamal,' learned‘ : counsel appeared on behalf
A_:,_.;:_.of the apphcants and submltted at length hls arguments Somehow, "
_»counsel of the respondents were not avallable on the date ofq heanng |
and hence it was dlrected that,they mav ﬁle theu’ wntten arguments
’ Wthh snall be conszdered at the ume of the ]udgment Hence, S/Shn.
. . T I C Sudhlr RL Dhawan, Inderju Sharma, OP Kshatrlya and O.N.

o T -M‘Oolri ﬂled the1r wntten arguments. We have carefully consrdered

R AN T thelr contentlons and proceed to adjudlcate the matter in hand.

. _6:.:- . The qestlon to be adjudlcated Was the sub]ect matter

-5

of. con31derat10n m the case of J Sharan vs. Umon of Indla in O.A.

ST S e No. 364/86 Thls was also the sub]ect matter of consuleratlon by

gt B dlfferent D1v131on Benches of thlS Tnbunal m OA Nos. 109/86 108/86

1110/86 and 111/86 (MP Shlngal and others) dated 18987 In view

i

N R of these declstons the questlon need not detaln us. any more. The
o - .and - ‘

R S orderswhlch wereipassed m dlfferent OAs, /the effectlve dates of

B L
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retlrement are bemg glven below- ' o

‘?

v,

ORI S S abesd

A fi:,.ﬁ'.u-'-ﬁhf-_'AO.A.?-!,NO.,,»:617@‘6;)‘ the effectlve date of retlrement was

}- ..,

“to ber 22.12,84. Slmllarly, respectlvely in all the other.

L s e OAs, -the, date.. -wer_e to be 11.10.85" 71282, 22.4.85,
W @ 22.11,82, 4.186 rét;f;‘é.?’ 81,85, -"1.1'1.83, '7-5'-33? 4.412.84,:-
- | _ 4-.6.85 11.12.85, 28.1284 1.5.18'5,“:‘.74;9..35,_‘ 12.4.85, 1.5.86,
S U iTses 15.1.84 and1184. \ |
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In the case of j. Sharan vs U.OJ (supra), it 'has been held that

such orders as passed by the respondents in Annex. A-1 would not
have retrospectlve effect bemg pure]y administrative in nature.
lt was further observed that no explanat10n ‘for inordinate ‘delay on
the part of respondents in accordmg “the requ1s1te sanction -is forth-

i
l
i

commg. It would be seen that m their " returns, the respondents

in these ‘matters have also not assngned any valid reasons for having

":i/ passed the orders after mordmate ‘deldy affethe submission of the
A re51gnat10nst The reSpondents'conten‘ded that it was an administrative
order, It is settled by now that ad'rninis"t'rative orders, if passed

in a rn‘anner which is not‘based“ upon the ‘principles of natural justice

and equjty, cannot be said to be ‘good orders. Admini'strative orders

are not immune from ]UdlClal review and while examing all these -

lmpugned orders we do mot find any ]ustlflcatlon on the part of
the respondents for havmg pased the orders to .be effective retros-
pectively.

I the case of SK. Sharma vs. U.OI (OA 615/87) decided
on May 5, 1989, a :Division Bench of this Tribunal has also placed
'rehanee in the case of J. Sharan (supra‘ and directed that the appii-
cant's date of retlrement from the L A.S. and his permanent absorption
in HUDCO shall be taken as 28.6.1985 and he shall be entitled to
al retlrement beneflts on this basis. They further directed that
the mtervemng penod ‘shall be treated as ‘one on deputation on the

usual terms and condltlons.

In the case of P.M ‘Sreedharan vs. U.OL & Ors. (OA

'3..70/88;,' deeided on"'l.'6.90, another Bench of this Tn'bunat following
the principles. of 3. Sharan (supra),” laid down the followin.g.ratio:
"Thatthe order. ‘passed by the respondents was purely
“"a-n" administra: tive order and cannot operate retrospectively
to the-prejudice or -détriment of the applicant."
"I"'hey".further ‘aid” dox;vn ‘thdt the appﬁcant must be deemed to have

clontinued' with the RITES" till his permanent absorption It was

L

further directed that ‘the lien: of the applicant on his cadre post
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L in the parent “post stood t'e"rmih‘-a"ted with e”'ffect from the date of

- the admmlstra tve order.

In another case UB Singh Vs. UO.I. & Ors (OA 616/87)

o ,-(dec1ded on 761991) in Wthh one of us was a party (Hon'ble Shn

Justlce Ram Pal Smgh) also placed rehance on the decrslon ln ]

.Sharan (supra)'s . case and made the observatlons that an admmlstra

i tlve .order cannot: be dlrected to operate retrospectlvely to the pre)u-

dlce +and - detnment of the apphcant. lt was also 1a1d down that

the apphcant must be deemed to have contmued on deput\atl&n with

the,- RITES till : hlS ﬁnal absorptlon It was further laid that “the

“lien of the apphcant from the parent department stood termmated
‘only from the . date when the . remgnatnon by the parent department
| -Was.: aCCepted; It “was: further lald down that orders of - aceptance
h -._of ;vres'ignation, 'vx.e., the admlmstratxve orders, cannot operate »retros-

o pectively.

A sxmllar v1ew was taken in another Bench demsron in

, the case of Mohd. Sahm Akhtar vs. U. OI (OA 330/89), decrdeo on

526 11 1991

7‘. We are, therefore, of the oplmon that the 1mpugned orders

whlch were. passed by the respondents on dlfferent dates (m thlS

‘case -on 3.3.87). .are the dates from whrch ‘the Tesrgnatlon,g)ecame

effectlve. - The- letter of resrgnatlon becomes effecnve only from

: the date of the actual acceptance of the re31gnat10n by the com@—

tent authorJ Hence, the resrgnatlon of these apphcants became

"'_effectlve on the dates they were actually accepted by the competent

operate retrospectlvel)f_ We, therefore, set asrde the 1mpugned orders

to. the extent that they do not operate retrospectlvely and shall

_'be operatlve only from the dates the reslgnatlo,ns were actually

es ‘that the absorpotlon of the apphcants in the RITES became ﬁnal

'"authonty and not from the date from Wthh they were dlrected to" 3

'.(Annex. A-1)in thlS case’ and other 1mpugned orders in other OAs

'acepted and it & only from these dates that the appllcants hen stood

.termmated in the parent department and 1t is only from these tdat
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" (P.S. HABEEB' MOHAMED) -

Lié;n’ cannot be términated retrospectively unilaterally by the cadre

controlling authority.*' ..~ '

S8, ' The Tespondents: have objected that O.A. Nos 963/89

©1051/89, 1052/89, 1953/89, 1012/89 and -1028/90 are baired by lmita-

tion. - It appears that on this ‘ground. alone, the applicants in these
OAs should not be ‘deprived iof the benefits. they are to get by the
previous judgements of -this Tribunal and also by the judgement in

this case. Technicalities canmot be permitted to block the flow- of justice.

g, . 'CQnsequ.'entlvy, we allow ‘these OAs and direct the resbond—

ents that the resignatiornis - accepted shall be. deemed to be operative
only from fhe date - of thé-:actual acceptance of the resignations
and not retrosectpvely. - This order of the retrospective operation
of the impugned ~orders is being  quashed and the ‘respondent‘s are
directed to consider thie apph'c‘ants for permanent absorption in the
RITES only after the actual date of acceptance of their resignation

from the parent department “and  give them all the consequential

“benefits, including pay fixation, promotion in accordance with rules

BN

and arrears of pay and allowances' together “with skmple interest at

the rate of 12% per»’. arinum till ‘the date of the absorption in the

 RITES. ‘We -further  direct the. respondents to comply with these

directions within a period-‘of three ‘months from the date of receipt

‘of & copy of this judgment. * The parties ' in the facts and circum-

. stances of -the. case,  shall: bear: their. own costs.

kN

 (RAM PAL SINGH)
MEMBER, (A). . . . . VICE-CHAIRMAN (})

(s Py B | A\ \-\\-‘Q.\j.t



