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( Judgement of the Bench delivered by
Hon'ble Mr. Justice Amitav Banerjij
Chairman)

This Original Application was filed by thd six

applicants, uho belong to the Indian Economic Service, They

were appointed as Investigators in the scala of Rs,425-700

and uere subsequently promoted to the post of Senior

Investigators in the scale of Rs, 550-900, They stated that

the post of Sanior Investigator in the scale of Rs,550-900

is a feeder post for Grade lU of Indian Economic Service (lES)

uhich carries the scale of Rs.700-1300, They also claimed

that in normal course they had their avenues of promotion

to the post of Export Promotion Officer in the seals of Rs,650-

1200 (Class II Gazetted). Thereafter, the next grade is, of ,
V

Deputy Director in the scale of Rs,1200-1600. Tney also claimed

that from the post of Senior Investigator they can be directly

' • ('J
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empanelled in the Grade ly Officers of lES, They clairaad

that while working as Export Promotion Officers, uhich is

the next higher grade from the feeder cadre, they uere treated

as being in the equivalent post for Grade lU of'l,E»S, ever

since 1981, They relied on the decision in the case of

Narender Chadha ( Aie 1986 SC 628} to claim that they should

be deemed to be in Grade IV and should be assigned seniority

in the said cadre with effect from tHe data they were conti

nuously officiating in the said post. They also relied on the

^ list of Officers in Grade IM posts filed before the Hon*bla

Supreme Court, uhich included the names of all those officers,

who were regularly/irregularly/legally/illegally promoted to

the post of Grade IV. They also claimed that the Hon*ble

Supreme Court had directed that all those person^ should be

treated as having been regularly promoted with effect from

the date of their continuous officiation. The department had

taken out eligibility list of the incumbents of feeder posts
I

to Indian Economic Service for preparation of select list for

promotion to Grade IV of I»E,S, in 3an 1981. Under Ccfl, No. 10,

the applicants had been shown to be in the equivalent post

to Grade IV with effect from the dates noted against each.

However, no date was mentioned against the Applicant No, 2,

Consequently, Applicant No, 2 made a representation for the

correction in the said list. In the year 1984, a draft
r -

eligibility list of incumbents of the feeder posts was again ' ,

taken out. The date of appointment of Applicant No, 2 as
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Research Officer/Export Promotion Officer was also shoun.

The names of other applicants were also shown in this list.

The above draft list uas pr epared by the respondents in

due compliance uith the directions of the Hon'ble Supreme

Court. Ultimately, a final list was prepared on 8,5,86 but

the names of Applicants No. 1 and 2 were deleted. However,

the names of-other applicants uere there. The applicants

No. 1 and 2 made a representation pointing out the mistake

committed by the respondents. Thereafter, the respondents

took out the final notification, which is nou impugned in

this 0,A,, under which the names of all the six applicants

were missing. They have thereafter filed this Application

and challenged the said list,

• names,of the
They have prayed that the/applicants arising from

their eligibility be included in the impugned notification

'regarding appointment of I,E,3, Grade IW officers' at

appropriate places with consequential benefits.

The respondents ih their reply have taken the stand

that all the six applicants were appointed as Senior

Investigators on different dates. Applicant No. 1 was

appointed as Senior Investigator on 28.5,1965j Applicant

No, 2 on 28.9,1965; Applicant No, 3 on 4,10.1967; Applicant

No. 4 on 4.7.1967; Applicant No. 5 on 25.6.1971 and Applicant

No, 6 on 18,5,1970; They further stated that Senior

Investigator in the scale of Rs, 650-1200 also acts as feeder

post holder for Grade IV of I.E.S. They denied that the
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applicants uere empanelled in Grade lU and they were made

to work as Export Promotion Officers, It was also denied

that the scale of Rs,650-1200 uas the next higher grade

from the feeder cadre. It uas stated that the posts in the

scale of Rs, 650-1200 constitute the feeder post along uith

the posts in the scale of Rs,550-900 for Grade lU in the

I,E,S, The posts held by the applicants had never been

treated as Grade IV posts. The inclusion of the applicants'

names in the list of officers shown as appointed to Grade IM

on regular or a^d hoc basis uas inadvertent. The error was
\

rectified after the processing of the eligibility had been

completed and the applicants were not notified for promotion

on their ineligibilityjcoming to the notice. The applicants

had not been found to be eligible for Grade lU of I.E.S,

It uas then urged that the crucial issue uas whether

the posts held by the applicants uere Grade lU posts of lES or

not. The respondents* stand was that the posts held by the

applicants uere not Grade l\l posts. The I,E,S, Board had

its meeting on 22,12,1981 and again in 1982, In the later

meeting, it uas held that "The feeder posts.carry two

scales namely Rs, 650-1200 and Rs,550-900", The Board had

also considered the matter of assignne nt of seniority to

the feeder post holders of two different scales. It uas

mentioned that 32 feeder posts in the I,E,S, were in the

higher scale. Thereafter, the decision was arrived at

in consultation with the U,P,S,C, that the feeder post-holders
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in the higher scale of Rs«6S0-1200 were placed enbloc

senior to the post holders in the scale of Rs,550-900,

The Ministry of Commerce had never up-graded the posts

of Export Promotion Officers to the scale of Rs,700-130Q,

It was further stated that the appearance of the names in

the draft seniority list had no relevance as the Draft
V ^

seniority list always subject to correction before

finalisation. The inclusion of the names of applicants

No, 3 to 6 was an error and it was being rectified. Lastly,

it was urged that the posts held by the applicants were

neuar upgraded. Consequently, there was no force for

regular appointment in Grade IM of I,E,S, in the light of

Supreme Court judgement,

A Rejoinder uas filed by the applicants. It was

briefly stated that the urong statement had been made yilfully

and deliberately. The respondents had taken their stand

on an "inadvertent mistake and omission". At no stage

during the last tuo decades, the post of Export Promotion

/

Officer uas shoun as "Feeder Post", The list submitted

to the Supreme Court which contained the'names of the

applicants uas termed wrongly and uil-fully as an "In

advertent mistake". The Supreme Court*s decision in

Narender Chadha's case (Supra) uas applicable to the

applicants. It uas no where indicated by the respondents
Promotion

that the Export/Officer holds a feeder post to the Grade

lU of I.E.S, It uas also admitted by the respondents
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that the post of Export Promotion Officer uas treated

equiv/alent to Grade IV of lES, No distinction uas made

by the [Ministry of Commerce in the scale of Rs.650-12D0

and Rs, 700-130D,. Further, several persons junior to

the applicants uere promoted to the post of Research

Officer from the post of Senior Investigator at a time

uhen the applicants were already uorking as Export

Promotion Officers, One of them uas Shri K.G, Hanchanda,

uho uas junior to Applicant No. 4,

nU IjJe have heard, learned counsel for the parties. The

two questions that arise for consideration in this case are-

(1) Uhether the post of Export Promotion Officer

Uas a post in Grade IV of the I.E.S, or was only

a feeder post to the said Grade?

(2) Whether the applicants are entitled to the

inclusion of their names in the list of Grade IV

- ^ posts?

Shri J.S. Bali, learned counsel for the applicants,
St

contended that . the Draft Eligibility list issued in

1984 of incumbents from feeder posts for preparation .of

select list for Promotion to Grade IV of Indian Economic

Service included the name of the applic^ants No. 1 to 6.

Column No. 10 indicated- that the Grade IV or equivalent

posts hal:! been held by them. The Draft Eligibility list

places Applicant No. 1, Shri S.N. Teckchandani, at Serial

No, 146, Applicant No. 2, ("Uss Vimla Puri, at Serial No.

147, Applicant No. 3, Smt. Seetha .Laxmi Krishnan, at
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Serial No. 83, Applicant No. 4, Shri T.K. Ganguli, at

Serial No, 80, Applicant No. 5, Shri N,R, Aggarual, at

Serial No, 208 and Applicant No. 6, Shri B.S. Bedi, at

Serial No. 207 . All of them are shown.to 'be Senior

Investigators except Shri B.S. Bedi. The date of appointment

of Applicants No. 3 and 4 are 4.10,67 uhereas those of

Applicants No. 1 and 2 are 25,6,71 and that of Applicant

No. 5 is 24,1 .73. The date from uhich Grade IV/ or equivalent
of

post held is indicated in the case/Applicants No. 1 and 2 as

31.3.75; 4,5.76 in the case of Applicant No. 3: 1,4.72 in
\

the case of Applicant No, 4, and 24.1.73 in the case of

Applicant No, 5. No date uias mentioned in the case of

Applicant No. 6. The Annexure A5 to the O.A. , therefore,

shoued that it ujas a Draft Eligibility list of incumbents

of Feeder Posts for preparation of Sel-ect List for promotion

to Grade lU and the Applicants No. 1,2,3,4 and 5 uere uorking

either in Grade IW or equivalent post. It uas further

contended that the applicants were holding either a post

in Grade IV or equivalent post and uere thus ...entitled to be

considered for promotion to Grade lU. He further relied on

the order passed by the Hon'ble Supreme Court on February 1,'

1984, uhich is quoted in paragraph 1 of the judgement in the

case of Narender Chadha (Supra). That order reads as

follous

"LJe are not able to understand uhy the vacancies

available to the departmental candidates under

R.8(l)(a)(ii) of the Indian Economic and Indian

Statistical Services Rules, 1961, have not been

filled up on regular basis. Ue find that some

of the departmental candidate.s (petitioners)
(£§•
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haus been holding the promotional posts on

ad hoc basis fors-eueral years. There appears

to be no justification for keeping them ' ad hoc'

so long. Ub, therefore, issue a Urit of P'landamus

directing the Union of India to fill up, uithin

four ueeks from today, the vacancies -available to

the departmental candidates under R.8 (l)(a)(ii)

with effect from the date from uhich the petitioners

became entitled to be promoted on regular basis.

Their seniority uill be determined according to

Rules. Ille wish to make it clear that there is no

question of any rotation system being applied under

the Rules, as they exist nou. The writ petition is

disposed of in these terms. There will be no order

as to costs."

Learned counsel c'ontended that the above direction was

applicable in the case of the applicants as uiell and the

respondents did not comply with the above order.

In the judgement of Narender phadha(Supra), the

Supreme Court said that ' ,on the .expiry of four weeks,

the Union of InJia filed, an application for extension of

time to'comply uith the directions contained therein.

Time was extended by.the Court till April 30, 1 984. Dn

f'lay 1 , ,1 984 the Union of India filed before the Court tuo

sets of seniority list in respect of the Indian Economic

and Indian Statistical Service'. The Supreme Court

observed that 'Since on a perusal of the said lists it

uas found that the position of some of the departmental

promotees uho had already put in nearly 15 years of service

in Grade. IV was uorse than the 'position in uhich they were

before the writ petition was filed and were facing imminent

threat of reversion to the feeder posts from uhich they had
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been promoted several years ago, the Court directed

the petition to come up for hearing before the Court on

its re-opening after summer vacation and directed ithat

status quo should be maintained in the meanuhile'.

Thereafter, on July 245 1984 'the Court while

declining to endorse•either of the tuo seniority lists

directed the Union of India to implement the order dated

February 1,- 1984 on or before. 30th November, 19B4. In

the meanuihile the petitioners filed ^Ciuil Hiscellanecus

Petition Mo. 2604 of 1985 complaining that the Union of

India had failed to comply uith the order made by this

Court and that action should be taken for contempt aoainst

it'. The stand taken by the Union, of India uas that-'they

.had complied uith the directions of the Hon'ble Court bona-

fide and in good faith. However, if there is any slip on

the part of the respondent, th'e respondent ucruld tender

unconditional apology' « The Court hearing the parties

including int erveners declined to take any action for contempt

against the Union Government or any of its officers for not

obeying the orderSj as .prayed for. It considered the case

afresh' and passed a d etailed , or der of which reference to

paraqraphs 23 and 24 is relevant. In paragraph 23, the

Supreme Court has laid down -

" Having given our anxious consideration to the

submissions made on ,behalf of the parties and

the peculiar facts present in this case we

feel that the appropriate order that should be

passed in this case is tc direct the Union

Government to treat all persons who are stated

to have been promoted in this case to several

. • a
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•posts in Grade IU in each of the tuo Services
conurary to th.e Rules till nou as having been
regularly appointed to the said posts in Grade
i\l under R.8(l ) (a) (ii) and assign them seniority

•in the cadre uith effect from the dates from
which they are continuously officiating in the
said posts. Even those promotees uho have been
selected in 1970, 1982 and 1984 shall be assigned
seniority with effect from the date on which they
Commenced to officiate continuously'in the posts
prior to their selection. For purposes of seniority
the dates of their selection shall be ignored. The
direct recruits shall be given seniority with effect
rrom the date on which their names were recommended
by the Commission for appointment to such grade or
post as provided in Cl.(a)' of R. g-C of the Rules.A

. seniority list of all the promotees and the direct
recruits shall be prepared on the above basis'trea
ting the promotees as full members of the Service
uith effect from the dates from which they are '
continuously officiating in the posts. This direction
shall be applicable only to officers who have been
promoted till now. This is the meaning of the
direction given by tiie Court, on February 1, 1984
which stated, 'we uish to make it clear that there
is no question of any rotation system being applied
under the Rules,- as they exist now.'. All appointments
shall be made hereafter in accordance with the Rules
and bhe seniority of all officers to be appointed
hereafter shall be governed by R.9-C of the Rules."

Shri Bali laid great emphasis on the contents of the

above paragraphs He said that the principal direction given

by the Supreme Court was that- Government should, treat all

persons who are stated to have been promoted in this case ''

to several posts in Grade - .gs having been regularly appointedt

the said posts and assign them seniority in the cadre with

effect from the dates from which they are continuously

officiating in the said posts. Further direction was that
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those prornotees uho have been selected in 1970, 1982 and

1984 shall be assigned seniority uith effect from the date

on uihich they commenced to officiate continuously in the

posts prior to their selection. The Supreme Court further

said that "this direction shall be aoplinable to the

officers uho have been promoted till nouj".

Shri Bali referred to paragraph 24 of the report, which

reads as under;--

"If as a result of the preparation of the seniority
list in accordance uith the decision and the revieu

of the promotions made to higher grades any of them

is likely to be reverted such officer shall not be

reverte^d. He shall be continued in the higher post

ujhich he is nou holding by creating a supernumerary

post, if necessary to accommodate him..."

Shri Bali argued that the Government is estopfSed from

reverting the applicants from the post of Export Promotion

Officer to a post in Feeder Scale, Likewise, he'argued that

the Government is estopped from not considering the applicants

after they had been put in so many years of service as Export

Promotion Officer. Another point urged in this regard by

Shri Bali uas that after shouiing the name of the applicants

in the above list, the names of the applicants were uithdraun

and not shoun in the final list, which according to him, could

not be done. He urged that if_;thB Government had to delete

their names, then they had to give a shou cause notice before

they had deleted their names, as the,applicants had matured

their rights in view of the decision in the case of Narender

Ghadha (Supra). Shri Bali stated that when the final seniority

\

\
^ \
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list was prepared (Annexure A6 to the OA) in compliance

of the judgement of the Hon'ble Supreme Court dated

11,2.ig86, only four names uere shoun i.e.' Shri T.K. Ganguly-

(Serial No, 35Q), Smt. S. Krishnan (Serial No, 463), Shri

B.S. Bedi (Serial No; 466)- and Shri Naresh Aggarutaal (Serial

No. 480). Applicants No. 1 and 2 made a representation that

•their names haVe been deleted from the final seniority list.

Another.list uas issued deleting'the names of even those

four applicants. Learned counsel contended that this could

not be done. He further urged that the..uarious

seniority lists shouing the name of applicants issued from

time to time uere in a nature of official commitments uhich

could not be retracted by the respondent to the detriment'

of the applicant after such a length of time. Learned

counsel in.other uords relied on the doctrins of promissory

•estoppel. He relied on the follouing cases:-

l (1) n.P. Sugar P'lills \is. ^tate of U.P, (A.I.R. 1979

SC P-643).

(2) Delhi Cloth & General Hills Ltd. Ws. Union of

India (A.I»R. 1987 SC •P-2414).

Learned counsel also cited the decision in the case of

P,y. Pavithran Us. State of Andhra Pradesh (A.T.R. 19B8(l),

C.A .T .25) •where it. uas held that cancellation of an earlier

order favourable to a Gowt, Servant uithout issue him a shou

cause notice uiould be in violation of the principle of natural

justice. He also cited the case lof n. Uenkaiah Vs. Union tof

I.ndla (ATR' 1989(2) "EAT," 23) where a similar, vieu as, in the

above case uas taken.

-=SI^ - ,w.
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The first question raises a question of fact whether

the post of Export Promotion Officer uas a, post in Grade lU?

Secondly, uas it only a feeder post to the said Grade. The

applicants have urged that the post of Export Promotion Officer

uas a post in Grade lU and uas not a post in a feeder scale.

They further urged that their names uere included in.the

provisional list of 1984 uhere they uere shoun to be. holding

a post in Grade lU or equivalent post.

The respondents take the stand that Export Promotion

Officer uas a post in the scale of Rs.65D-l20D, a class II

Gazetted Service and uas never a post in Grade lU. It uas

aluays a post in the feeder scale. It uas urged that the

applicants uere in the scale of Rs.650-1200. They uere never

in the grade of Rs.700-1300,

There can be no dispute that the applicants uere shoun

to be Export Promotion Officer in the Ministry of Commerce

and uere shoun in the draft eligibility list to be holding a

Grade l\l post. Reference has already been made to Annexure A5,

uhere the ,applicants uere shoun to be holding either Grade lU
r

post or equivalent post from specific dates in Column No, 10

of the chart in Annexure A5, It is true that the plea taken

in the reply of the Respondents that the inclusion of the names

of the applicants as holding Grade lU post uas inadvertent and

uas subsequently rectified in 1986, There is, houever, no

denial of the fact that for a period of almost tuo years the

names of the applicants uere continued to be shoun holding a
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Grade lU or equivalent post. The respondents' case therefore

hinges on the fact that the names of the applicants had been

wrongly shoun in the.list (Annexure A5) and they uere neither

holding the post in the scale of Rs,700-1300 nor equivalent

post to Grade IV/- at any time. At the most, they uere discharginc

the duties of Export Promotion Officer. ,

It uas contended by the L.earned counsel for the

respondents that'the applicants were not acting as hoc

nor officiating in a Grade lU post. Their names uere included

in the draft eligibility list of 1984. It uas only a provi

sional list. Uhen the final list uas prepared, their names

uere excluded as they uere not holding a Group'A' post. They

uere officiating in Group 'B' post under the Ministry of

Commerce. The applicants had not uorked in Group 'A' post.

Learned counsel further pointed out that the case of

Shri K.G. [^anchanda uas different. He had uorked as ad hoc

in Grade lU. Consequently, his case came under the purvieu

of the direction issued in Narender Chadha's case. The

applicants did not uork or officiate in any Grade lU post

and as such they uere not covered by the directions issued in

Narender Chadha's case.

The distinction that has been pointed out by Shri Khurana

r

uas that the applicants had not uorked in Group 'A' post by ^

officiating or _ad hoc or otheruise. Their names had merely

been included in the Draft Eligibility List, uhich uas not

final. The list could be amended, changed and their names could

be added or deleted. This takes us to a question whether the

4
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applicants at all uorked as Grade IV/ officer in the
I

[^linistry of Commerce. A right accrues to a person

under certain circumstances uhen he uorks as ho£ for a

substantially long period of time in a higher post.

Such a right uould not accrue tc a person if he has not

uorked as such, Thereforej the crucial question in this

regard is uhether the applicants at all worked or held a

Grade IV appointment. There is no denial of the fact that

the applicants were not in the Grade of Rs.700-1300. They were

-4' the most
at / in the scale of Rs .6 50-1.200. A Question arises whether

the grade cf Rs.650-1200 is to be equated to the scale of

Rs.700-1300. The answer has to be in the negative. The

different scales of pay have different rights. The grade

of Rs.700-1500 would entitle a person to be in Grade IV,

^ but not one who was in the scalesof Rs.550-900 and

Rs.650-1200. Undisputedly, these two lower scales were

feeder posts to the Grade IW posts. The applicants were in

the feeder scales and not in the scale of Rs.700-1300. If

they were officiating in ^ h_g£ capacity in a higher post,

then they were entitled to be paid in a higher scale.

Consequently, we have to conclude that the applicants were

not in the higher scales of pay of Rs.700-1300 and they

would not be deemed to be in Grade IV. . ^

It has been ' spelt, cut in the case of

l'\l a r en_d er Cj-i_a_d_h a (Supra) that a person working for a long

period of time in adhoc capacity becomes entitledto

reqularisation from the date of his- continuous ,of ficiation.

&
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If the person has not ucrked at all in that grade even

the question of claiminQ- any right or maturino

any right does not arise. Before uc put doun cur

conclusion .on this part, it will be relevant to refer to

the'decision in the case of Jlar^ender^Chadha (Supra). In

the very first order passed by the Supreme Court on 11-2-86

their Lordships have said ' ue find that some of the departmental

candidates have been holding the promotional nnsts nn ari

-bgsjg.for several years. I,h er e__ a p.Dears to b nG^._j ustif ication

so long' » The entire case proceeded

on bhe basis that the petitioners before the Supreme Court

had been holding the promotional posts on ad hoc basis for

several years. The direction given in paragrap'hs 23 and 24

also makes the position clear. In para 23,'the Court proposed

to direct the Gouernment to treat all persons uho are stated

to have been promoted in this case to several posts in Grade

11/ in each of the tuo services contrary to the Rules till

noLj as having been regularly appointsd to the said posts in

Grade 11/ under Rule 8(l)(a)'ii) and assign them seniority in

the cadre uith effect from the dates from uhich they are

continuously officiating in the said post^. Ultimately,

later in the same paragraph, the Court further
V

observed that ' seniority list of all the promotees, and the

direct recruits shall be prepared on the above basis treating

the promotees as full members of the Service uith effect

from the dates from uhich,they are continuously officiating

in the posts'. This shous that the person must be holding
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a post in Grade l\l before being entitled to the

benefits of the above observations and directions of

the Supreme Court. If they uera not holding that

post in that grade at all, then the question of

applying the lau laid down in the Narender Chadha's case

(supra) does not arise.

It appears to us that the applicants' case is based

entirely on the Draft Eligibility,list (Annexure A5),

uhere the heading of Column No.10 read: Date from uhich

Grade IV or equivalent post held; and dates against the

names of the applicants are mentioned. It uas urged that

this amounted to an admission that the applicants held a

Grade 1\I post or an equivalent post® But according to the

respondents, on checking the above fact appeared to be

urong as the applicants yere not holding any post in

Grade IM or equivalent at any time. Entries in the draft

list cannot be a proof that they uere holding a post in

Grade lU. They had ho shou that they uere actually working

in ad hoc capacity qq a post in Grade IV or equivalent.

They have-not been able to shou that they uere holding any
such post.

As far as the Export Promotion Officer is concerned,

there are tuo groups in it. Senior Group and Junior Group,

A, person had to oomplets 5 years of service in the senior

group for qualifying for promotion as Deputy Director, uhereas

a Person had to have 8 years of service as Export Promotion

Officer (Junior) for being promoted as Deputy-Director,

The post of Export Promotion Officer senior has since

been abolished. There uere 7 posts of Deputy Director

of which 3 posts uere created, one at

Headquarter, one at Bombay and one at Madras.
/

%
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in the scale of Rs.1100-16G0 in Grade III, uhich uas

treated .to be souiualent to Rs.120Q-15DD scale.

An argument uas raised by Shri Bali that the

O-L—L-l.exibi 1itV should hav/e been applied in the

case of applicants that they were holding the posts in

the scale of Rs.550-1200, uhich should be treated the

same scale as Rs,700-1300. Ue do not see hou this can

be equated or doctrine of flexibility be made applicable.

Having considered the matter, uc are, therefores of

the vieu that the applicants uere not officiatino or

ad hoc in Grade IM posts nor held any post equivalent to

the above post. Consequently, the observations and the

directions made in the case of Narender Chadha (Supra)

have no application to the applicants.

Ue nou come to the second -question as to whether

the applicants are entitled tc the inclusion of their

names in the list of Grade 1\1 posts? This question

basically rests on the list (Annexure AS) where under

Column No. 10, they uere shoun to be holding either a
/

Grade IV Post or equivalent post. This,as noticed earlier,

uas a Draft Eligibility List. This list uas subsequently

changed and the names of the applicants uere deleted in

.198 6.

An argument uas raised that the names of the

. applicants could not be deleted from the above list and

consequently not shouing the names of the appli:ants in

the final list uere contrary to lau. An argument uas also

raised that uhen once the names were included,- these could

•
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not be excluded uithout issuing shou cause notice to tham.

Ue are unable to accept this contention. There can be no

dispute that the list (Annexure A5) was a draft eligibility

list. .This did not confer any right uhatsoeuer. The final

list uas prepared in 1986. If their names did not qualify^

then the draft eligibility list could be amended on a later

stage. Since no rights have been confEirred, deletion

of their names from the list also did not affect.thg sama»'

A right is conferred only, upon finalisation . If the

list was a final Eligibility list, then the argument could

haue been appreciated. If the list uas not a final one and

was only a draft or proposed one, deletion of their names

from there uould not affect the right of that party. In

this uieu, LJE see no substance in the arguments that Rules

of natural justice were uiolated by deleting their names

or non-inclusion oftheir names in the final list.

Another argument uas raised by the learned counsel

for the applica nts'that by inclusion of their names in

the list (Annexure AS), the applicants uere given an ^

assurance that they uere uorking in Grade IV. Consequently,

they uiere entitled to be treated in Grade lU as such and •

their posil.ion could not be uorsened. It was also argued that

inclusion of their names in the Eligibility List of 1934

held out an assurance that their services uiers to be

regularised in Grade IV and deletion of their'-names amounted to
of

uiolation/the , doctrine of promissory estoppel.

Doctrine of Promissory Estoppel has come for consi

deration in a number of cases. IjJ e may briefly refer to
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some of them. In the oase of Century Spinning & Planufacturinq

Co. Ltd. and another ,V s. The Ulhasnaoar Municipal Council and

another ( A.I.R. 1971 SC 102l), the Supreme Court in para

graph 10 of the report laid doun as under:-

"There is undoubtedly a clear distinction betueen,:..

a representation of an existing fact and a represen

tation that something uill be done in future. The

former may, if it amounts to a representation as to

some fact alleged at the time to be actually in

existence, raise an estoppel, if another perscn'-alters

his position relying upon that representation. A

representation that something uill be done in future

may result in a contract, if another person to uhom

it is addressed acts upon it. A representation that

it is true uhan made. But between a representation

of a fact ubich is untrue and-a representation express

or implied - to do something in future, there is no

clear antithesis. A representation that something

uill be done in future may involve an existing inten

tion to act in future in the manner represented.. If

the representation is acted upon by another person it

may, unless the statute governing the person -making

the representation provides otheruise, result in an

agreement enforceable at lau; if the- statute requires

that the agreement shall be in a certain form, no

contract may result from the representation and acting

therefor but the lau is not powerless to raise in

appropriate cases an equity against him to compel

performance of the obligation arising out of his

representation".

In paragraph 11 of the report, their Lordships said-

"Public bodies are as much bound as private •individuals

to carry out representations of facts and promises

made by them, relying on uhich other' persons have

altered their position to their prejudice. The

obligation arising against an individual out of has

representation amounting to a promise may be enforced

ex contractu by a person uho acts upon the promise;

uhen the lau requires that a contract enforceable at

l.au against a public body shall be in certain form

or be executed in the manner prescribed by statute,

the obligation if. the contract be not in that form

may be enforced against it in appropriate cases in
""•v

equity."



- 21 -

Therefore, it will be noticed that there uas no representation

or promise that something uill be done in future. Learned

counsel had argued that after inclusion of : names of the

applicants in the draft eligibility list of 1984, they assumed

that their position uill not be altered in future. Ue cannot

subscribe to this that there uas any assurance.

The next significant case of the Supreme Court in

regard to the doctrine of promissory estoppel is FI.P. Sugar

l^ills Us. State of U.P_. ( A.I.R. 1979 SC 621 ). Justice

Bha,guati had explained meaning of the term "Promissory

Estoppel". The doctrine of promissory estoppel uas first

noticed in England in 1377 and thereafter in 1388. It uas

only in 1947 that it uas disinterred and restated as a recognisec

doctrine by nr. Justice Denning, as he then uas, in the High

Trees case. In paragraph 8 of-the judgement in N.P. Sugar

nills's case, it uas held-

"The true principle of promissory estoppel, therefore,

seems to be that uhere one party has by his uords or

conduct made to the other a clear and unequivocal

promise uhich is intended to create legal relations

or affect a legal relationship to arise in the future,

knouing or intending that it uould be acted upon by the

other party to uhom the promise is made and it is in

fact so acted upon by the other party, the promise uould

be binding on the party making it and he uould not be

entitled to go back upon it, if it uould,be inequitable

to allou him to do so hawing regard to the dealings uhich-

have taken place betueen the parties, and this uould be

so irrespective uhether there is any pre-existing • \

relationship betueen the parties or not." • •

It uas further held- /

"It uas laid doun by this Court that the Government

cannot claim to be immune from the applicability of

the rule of promissory estoppel and repudiate a

promise made by it on the ground that such promise

may fetter its future executive action. If the

i



r

- 22 -

Government does not uant its frBedom of executive

• action to be hampered or restricted, the Government

need not make a promi'se knowing or intending that

it ijjould be acted on by the promisee and the promisee

uould alter his position relying upon it. But if

the Government makes such a promise and the promisee

acts in reliance upon it and alters his position,

there is no reason uhy the Government should not be

compelled to make good such promise like any other

private individual".

There can be no dispute .about this proposition, which is

very well settled. Howeverj the question is whether the

established facts in this regard provide a basis for
\

applying this principle of "Promissory Estoppel". It uould
of

be relevant to refer tothecase/n. Ramanatha Pillai V/s.

State of Kerala (A.I.R. 1973 SC 2641). It was referred to

by Justice Bhagwati in Sugar ^ills's case(Supra). In

thiscaseitwasheld-

"This was a case where the appellant was appointed

to a temporary post and on the post being abolished,

the service of the app.ellant was terminated. The

appellant challenged the validity of termination of

service, inter alia, on the ground that the Govern

ment was precluded from abolishing the post and

terminating the service, on the principle of pro

missory estoppel. This ground based on the doctrine

of promissory estoppel was negatived and it was

pointed out by the Court that the appellant knew that

the post was temporary, suggesting clearly that the

appellant could not possibly be led into the belief

that the post uould not be abolished. If the post

was temporary to the knowledge of the appellant, it

is obvious that the appellant knew that the post

would be liable to be abolished at any time and if

that be so, there could be no factual basis for

invoking, the doctrine of promissory estoppel for

the purpose of precluding the Government from abo

lishing the post. This view taken by the Court was
sufficient to dispose of the contention based on

promissory estoppel..."
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Justice Bhaguati then observed in the aboue judgenient-

"♦...It would, therefore, be correct to say that

in order to inuoke'the doctrine of promissory

estoppel it is enough to,show that the promisee

has, acting in reliance on the promise, altered

his position and it is not necessary for him to

further shou that he has acted to his detriment,'

• «

The- uieu taken in h.P-. Sugar bill's case(Supra) has
r

tpen reiterated by the Supreme Court in Dnion of India Us.

Godfrey Philips India Ltd. (A.I.R. 1986 SC 806) and

then again in Delhi Cloth and General l^ills Ltd. Vs.

Union of India ( A.I.R. 1987 SC 2414). In the latter

case, Justice Shetty 3. has expressed his uieus on the

doctrine of promissory estoppel in the follouing uords-

"...All that is nou required is that the party

asserting the estoppel must haue acted upon the

assurance given to him. Must have relied upon

the representation made to him. It means, the

party has changed or altered the position by

relying on the assurance or the representation.

The alteration of position by the party is the

only indispensable requirement of the doctrine.

It is not necessary to prooue further any damage,

detriment or prejudice to the party .asserting the

estoppel. The Court, however, would compel the

opposite party to adhere to the representation

acted upon or abstained from acting. The .entire

doctrine proceeds on the premise that it is

reliance based and nothing more."

It will be relevant to refer three passages from

the above judgement containing paragraphs 24, 25 and 27-

"24. The concept of detriment, as we now understand

is whether it appears unjust, unreasonable or

inequitable that the promisor should be allowed to

resile from his assurance or representation, having

regard to what the promisee has done or refrained

from doing in reliance on the assurance of representation.'
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II ,

25. It is, houeuer, quite fundamental that the doctrine

of promissory estoppel cannot bs used to compel the

public bodies or the Gouernment to carry out the

representation or promise uhich is contrary to lau

of uhich is outside their authority or pouer. Secondly,

the estoppel stems.from equitable doctrine. It,

therefore, requires that he uho seeks equity must do

equity. The doctrine, therefore, cannot also be invoked

if it is found to be inequitable or unjust,"

"27. The last and final aspect of the matter to uhich

attention should be draun is that for the purpose of

finding whether an estoppel arises in favour of the person

acting on the representations, it is necessary to look

into the uhole of the pepresentation made. It is also

necessary to state that the representation must be clear

and unambiguous and not tentative or uncertain."

In the last paragraph above, the Supreme Court has laid doun

that it is necessary to look into the whole of representation

made and the representation must be clear and unambiguous and

not tentative or uncertain.

the

In the present case, uhat is/representation made by

the Governments Mere inclusion of the names of the applicants

in the tentative or.draft list of eligible candidates does

not rhake^it clear that the applicants are in Grade IM or are

to be promoted to the higher posts. Ue do not find any such

representation for tuo reasons, Flere inclusion in the list

is not enough. Final list may crystallize a right. But if

the list itself is tentative, it does not confer'any right.

that

The very fact/it is a draft list of eligible candidates and

shows that it is still in the in-formative stage. Such a

list does not create a right. Consequently, it does not

spell out a representation on behalf of the Government, If

that uas so, then there was no need for a final list. Then the

rights uould " • accrue,- by the draft list itself. In a
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department uhere there are large number of employees and

the question of their promotion and seniority is

taken up for consideration, it may-r&quire' not only one

but seueral tentativ/e or draft lists before one is

finalised® There may be inclusion cr deletion of names and

ev/en changes in the position of •nam;es,

Ue are unable to accept the contention that a

representation uas made by the Government in the present

case while issuing the draft eligibility list of 1984 and as such

ue do not accept-the contention that the principle of
V

promissory estoppel is applicable in the present case.

Ue are, therefore, of the v/ieu that the applicants were
!

in the final list for promotiant(
not entitled to have'their'names included^ Grade-IV posts. -

An argument uas raised that the name of Shri K.G.

nanchanda had been included in the final list, uho uas a

person junior to the other persons. The stand taken by
\.

^ the respo.ndents uas that he had actually acted as a^ hoc

in Grade IU post. Consequently, according to the decision

of the Supreme Court, his name had to be included and he

uas entitled to the benefit of Grade lU post. The

applicants' case is distinguishable, as seen above. They

never uorked in a Grade 11/ post. Consequently, the
!

persons
contention that/junior to the applicants had been given

the benefit and they had been denied the same, is not

accepted.
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Having given the matter our full consideration,

ue are of the viay that the applicants are not entitled

to any relief. This Application, therefore, fails and

is dismissed.

Ue leave the parties to bear their oun costs.

( B.C. HATHUR ) ( AMITAU BANERJI )( B.C. HATHUR )
VICE-CHAIRMAN (A) CHAIRMAN

SRD
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