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Hon'ble Mr, Justice Amitav Banerji, Chairman,

Hon'ble Mr, B.C., Mathur, Vice-Chairman{A),

JUDGEMENT

( Judgement of the Bench delivered by
Hon'ble Mr. Justice Amitav Banerji,
Chairman) ‘

This Original Application was filed by the six
applicants, who belong to the Indian Economic Service. They
were appointed as Investigators in the scals of Rs,425-700
and were subsequently promoted to the post of Senior'
Investigators in the scale of Rs, 550-900, They stated that
the post oF)Senior Inueétigator in the scals of Rs,550-900
is a feeder posﬁ for Grade IV of Indian Economic éeruice (1e5)
which carries the scale of Rs,700-1300, Tﬁey also claimed
that in ‘normal course they had theif avenues of promotion
to the post of Export Promotion Officer in the scale of Rs,650="
1200 (Class 11I Gazétted). Thersafter, the next grade is. of ,
Deputy Director in the scale of Rs,1200-1600. Taey alsc clagmed
that From‘the'post of Senijior Investiéator they can be directly
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empanelled in the Grade 1V Officers of IES, They claimed

that while working as Export Promotion Officers, which is

‘e

the next higher grade from the feeder cadre, they Qere treated
as being in the equivalent post for Grade IV of 1.E,S. ever

since 1981, They relied on the decision in the case of

Narender Chadha ( AIR 1986 SC 638) to claim that they should
be deemed to be in Grade IV and should Se assigned seniority
in the said cadre with effect from the dats they were conti-
nuously officiating ;n thé séid post. They also reiied on tha'
list of Officers im Grade IV posts Filed“before.the Hon'ble
Supreme Court, which included the names of all those officers,
who were regularly/irregularly/legally/illegally promoted to
the post of Grade IV, They also claimed that the Hon'ble
Supreme Court had directéd that all those persons should be
treafed as héving been regularly promoted with effect from
the'dgte of their continuous officiation, fhe department had

\

taken out eligibility list of the incumbenﬁs of feeder posts
to Indian Economic Service for prepération of sele;t list for
promotion to Grade IV of I1.E,S, in Jan f981. Under Cal, No, 10,
the applicants.had been shown to be in the equivalent post

to Grade IV with effect from thé‘dates noted against each,
However, no date was mentioned. against the Applicant No, 2,

Consequently, Applicént No, 2 made a representation for the

corrgction in.the said list, In the year 1984, a draft

eligibility list of incumbents of the feeder posts uas againf-i

-

taken out, The date of appoiﬁtment of Applicant No, 2 as



¢
Research foicer/Expo;t Promotion Officer was also shown.
The names of other-épplicanﬁs were also shown in this list,
fhe abgove dré?t list was pgr epared Ey the respondents in
due compliance with the directions of the Hon'ble Supreme
Court, Ultimately, a final liét was prepared on 8,5,86 but
the riames of Applicants No, 1 and 2 uere‘deleted. However,
the names of*other‘applicanté were there, The applicants

No. 1 and 2 made a representation pointing out the mistake

'commitfed by the respondents. Thereafter, the respondents

took out the final notificatien, which is nou impugﬁed in
this 0,A., under which the nemes of all the six applicant s
vere missing, . They hgve thereafter filed this Apﬁlicatién
and ﬁhallenged the ssid list,
. - names, of - the

They have prayed.that the/applicants arising from
their eligibility be inciuded in the impugned notification
‘regarding appointment of I1.,E.S. érade IV officers’ atA
appropriate places with consequential bsenefits, .

The respondents ih their reply have taken the stand

that all the six applicants were appointed as Senior

' Inveétigators‘on different dates, Applicant No, 1 was

appointed as Senior Investigator on 28,5,1965; Applicant

No, 2 on 28,9.1965; Applicant No. 3 on 4.10.1967; Applicant
No, 4 on 4,7.1967; Applicant No, § on 25,6.1971 and Applicant
Noe, 6 on 18,5.1970; They further stated that Senior
Investigator in the scale of Rs, 650-1200 alsoc acts as feeder

post holder for Grade IV of I,E,S5, They denied that the
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abplicants vere empanelled in Grade IV and they were made‘
to uérk as Export Pfomotiﬁn Officers, It was also denisd
that the scale of Rs,650-1200 uas. the next higher grade
from the feeder cadre., It was stated that the posts in the
scale of Rs, 650~1200 consgitute the feedqr post along with
the posts in éha scale of RS.SSU-QUD for Grade IV in the
I.E;S, The posts held by the applicanfs had neQer been
treated as Grade'iv posts, The inclusion of the ébplieantsi
namesiin the list of officers shown as appointed to Gréda IV
on regular or ad hoc basis was inadvertent, The errer was
rect??ied after tﬁe processing of the eligibiliéy h;d Been

completed. and the applicants waere not notified for promotion

on their ineligibility;coming to the notice, The applicants

had not been found to be éligible for Grade IV of I,E.S,

) It was then urged that the crucial issue was whethsr
the posts held by the applicgnts were Grade IV posts gf IES orp
not, The reSpondenfs' ;tand was that the posts held by the
applicants were not Grade IV posts, The 1,E,5, Board had
3is mesting on 22;12.1981 and again in 1982, In the later
meeting, it was held that "The feeder posts.;arry tuwo
scales namely Rs, 650-1200 and Rs,550=-800%", The Board had
also considered the ﬁatter of aséigﬁmant of seniority to
the feader post holders of two different sqales. It ua;
mentioned that 32 fesder posts in the IL.E.S. were in the

higher scale, Thereafter, the decisionwas arrived at

.in consultation with the U.P,S5.C, that the feesder post-holders

i
e
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in the higher scale of Rs,650-1200 were placed‘enbloc
seniof to the postvholders in the scalé of Rs,550-900,
The Niniétry of Commerce had never‘up-graded the posts
of Export Promotion Officers to the scale of Rs.700—13QU.
It was further stated that the aﬁpearancf of the names in
the draft génioriﬁy list had no relevance as the Draft
seniority list,ué@alyays‘subject to correction before
finalisation, The inclusion of £he names of épplicants
No, ? to 6 was an error and it was being rectifiéd; Lastly,
it was urged that-ths posts held by‘tha applicanﬁs were
navar ngraded.J Conseduently, there was no force for
regular appointmenf in Grade IV of I.E.S5, im the light of
Supreﬁe Court judgement.

AR Rejoinder was filed by.the}applicants. It was
briefly stated that the.wrong statement had been madeguihﬁlly
and deliberately, The resppndents.had'faken fheir stand
on an Vinadvertent mistake and omission®, At no stags
during the last two decades, the post of Exﬁort Promotion
Officer was shown as "Feedsr Posth. The list submitted

to fhe Supreme Court which contained the names of the.

applicants was termed wrongly and ui{;fﬁlly as an "In-

advertent mistake", The Supreme Court's decisien in

Narender Chadha's case (Supra) was applicable to the

applicants, It was no where indicated by ths respondents
Promotion

that the Export/Officer holds a feeder post to the Grade

1V of 1.E.S. It was also admitted by the respondents
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that the.post of Export Promotion Officer was treatéd
eguivalent to CGrade IV of IES. No distinction was made
by the Ministry of Commerce in the scale of Rs.650~1200
and Rs.700-1300. Further, several persons junior to
the applicanté Qere prOméted/to the post of Research
Officer from the post of Senior Investigator at a time
when the applicénts vere alteady uorking as Export
Promotion Officers. One of them was Shri K.G. Manchanda,
vho was junior to Applicant No. 4.
We have heard. learned counsel for the parties. The
two questions that arise for consideration in this case are-
(1) UWhether the post of Export Promotion Gfficer
A .
was a post in Grade-IJ of the I.E.S. or was only
a Feedef post to the said Grade?
(2) UWhether the applicants are entitled to the
inclusion of their names in the list of Grade v

posts?

Shri J.S. Bali, learned counsel for the applicants,
contended that . the Oraft Eligibility list issued in
1984 of incumbents from feeder posts for preparation of
select liét for promotion to Grade IV.OF Iﬂdién-Economic
Service included the name of the applicants No. 1 to 6.
Column No. 10 indicated that the Grade IV or equivalent
posts had been held by them. The Draft Eligibility list
placés Applicant Ne. 1, Shri S5.N. Teckchandani, at Serial

No. 146, Applicant No. 2, Miss Vimla Puri, at Serial No.

147, Applicant No. 3, Smt. Seetha Llaxmi Krishnan, at
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Serial No. 83, Applicant No., 4, Shri T.K. Ganguli, at

Serial No. 80, Applicant No. 5, Shri N.R. Aggarual, at

Serial No. 208 and Applicant No. 6, Shri B.S. Bedi, at

Serial No. 207. All of thém are shouwn. to-be Senior
Investigators except Shri B.S. Bedi. The date of appointment
of ApplicantsNo. 3 and 4 are 4.10.67 uhereas those of
Applicants No. 1 and 2 are 25.6.71 and that of Applioént

No. 5 is 24.1.73. The date from which Grade IV or equivaient

of
post held is indicated in the case/Applicants Nc. 1 and 2 as

Z [y

31434755 4e5.76 in the case of Applicant No. 3; 1.,4.72 in
the case of Applicant ﬂo. 4  and 24.1.;3 in the case of
Applicant No. 5. Nc date was mentioned in the case of
Applicant No. 6. ~The Annexure AS to the U.A. , therefore,
showed that it was a Draft Elicibility list of lncumbents

of Feeder Fosts for preparation of Select List for promotion
to Grade IV and the Applicants_NO. 1,2,3,4 and 5 were working
either in Grade IV or equivalent post.. It was further
contended that the épplicants‘uére haolding either a post

in Grade LV or equivalent post and were thus.entitled to be
considered for promction to Grade IV. He further relied on

the order passed by the Hon'ble Supreme Court on February 1,

1984, which is guoted in paragraph 1 of the judgement in the

case of Narender Chadha (Supra). That order reads as
follous:-

"Je are not able to understand why the vacancies
available to the departmental candidates under
R.8(1)(a)(ii) of the Indian Economic and Indian
Statistical Services Rules, 1861, have not been

filled up on recgular basis. We find that some

An
Dy

of the departmental candidates (petitiohers) &
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have been holding the promoticnal posts on

ad hoc basis for s-everal years. There appears

to be no justificéticn for keeping them ' ad hoct
so long. Ue, therefore, issue a Writ of Mandamus
directing the Union of India to fill up, within
four weeks from today, the vacanciges-available to
the departmental candidates under R.8(1)(a)(ii)
uith effect from the date from which the petitioners
became entitled to be promcted on reqular basis,
Thelr senicrity will be determined according to
Rules. We wish to make it clear that there is no
gquestion of any rotation system being applied under
the Rules, as they exist now. The writ petition is
disposed of in these terms. There will be no order

as to costs.™

Learned counsel contended that the above direction uas
applicable in the case of the applicants as well and the

respondents did not comply with the above orders,

In the judgement of Narender Chadha(Supra), the

Supreme Court said that !

on the expiry of four weeks,

the Unicn of Inuia fiiedlan application for extension of
time to‘bomply with thé-directions contained therein.

. Time was extended by the Court’till April 30, 1584. Cn
May 1, 1984 the Union of India filed before the Court two
sets of senicrity list in resgect of the Indian Economic
and IndianAStatistical Service's The Supreme Court
observed that 'Since on a perusal of the said lists it

was found that the position of some of the departmental
promotees who had already put in nearly 15 years of service
in Grade IV was worse than the'positicp in which they were

before the writ petiticn was filed and were facing imminent

threat of reversion to the feeder posts frem which they had

IS

&



been promoted several years ago, the Court directed
the petition to come up for héaring before the Court gn
its re-opening after summer vacation and directédxﬁhat
status guo should be mgintained in the meanuhilg’.
Thereafter, on July 24,l1984 'the Court while
declining to endorse either of the tQé seniority lists
directed the Uniocn of India to implement the order dated
February 1, 1984 on hr before,30§h Novémber, 19684, In
the meganuhile the petitioners Filed\ﬂivil Miscellaneous
Petition No. 2604.0F 1985 complainingvthat the Union of
India had failed tc comply with the order made by this
Court and that action should be taken for contempt against
it'. The stand taken by the Union of India was that'they
.had Cémplied yith the directions of the Hon‘bleAEGurt bona-
fidé and in good faith. However, if there is any slip on
the part of the respondent, the rGSpondenf would tender
unconditional apqlbgy‘. The Court hesaring the parties
inciudim;iﬁterveners declined toc take any action for contempt
againét the Union Government or anytof its officers for not
cbeying the orders, as .prayed for. It considered the case
afresh and passed a detailed order of uhich reference to
paragraphs 23 and 24 is relevant. In paragraph 23, the
Supreme Ccuft has laid doun -

" Having given our anxious consideration to the
submissions made on behalf of the parties and
the peculiar facts present in this case ue
feel that the appropriate crder that should be
passed in this case is tc direct the Union
Government to treat all persons who are stated

to have been promoted in this case to several

-2



~posts in Grade IV in each of the two Services
contrary to the Rules till nou as having been
regularly appointed to the said posts in Grade

IV under R.8(1)(a)(ii) and assign them seniority

‘An the cadre with effect from the dates from

which they are continuously officilating in the

saild posts. Even those promotees who have been
selected in 1970, 1982 and 1984 shall be assigned
seniority with effect from the date on which they
Commenced tc officiate continupusly in the posts
prior toc their selection. For pPurposes of seniority
the dates of their selection shall be ignored. The
direct recr ults shall be given seniority with effect
Prom the date .on which their names were recommended
by the Commission for appointment to such grade or
post as provided in Ci.(a) of R.9-C of the Rules.A

. seniority list of all the promotees and the direct
recriits shall be prepared on the above basis trea-
ting the promotees as full members of the Jervice
with effect from the dates from which they areg
continuously officiating in the posts. This direction
shall be applicable only to officers who have been
promoted till now. This is the meaning of the
direction given by the Court on February 1, 1984
which stated, 'ue uwish to make it clear that thera
is no question of any rotation system being applied
under the Rules, as they exist now.'. A1l appointments
shall be made hereafter in aécordance with the Rules
and the seniority of all officers to be appointed

heresafter shall be governed by R.9-C of the Rules,™

Shri Bali laid great emphasis on the contents of the
above paragraph. He said that the prihcipal direction given

by the Supreme Court was that Covernment should treat all
persons who are stated to have been promdted in this case
to several posts in Grade IV. .gs having been regularly appointedt

the said posts and assign them seniority in the cadre with
effect from the dates from which they are continuously

officiating in the said posts. Further direction was that
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those promotees who have been selected in 1970, 1982 and
1984 shall be assigned seniority with effect from the date
on which they commenced to oFficiate continuously in the
posts prior to their selection. The Supreme Court further

said that "this direction shall be applicable to the

of ficers who have been promoted till now®.
Shri Bali referred toiparagraph 24 of the report, which

reads as unders-

"If as a result of the preparaticn of the seniority
list in accordance with the decision and the Teview
of the promctions made to higher grades any of them
is likely to be reverted such officer shall not be
reverted., He shall be continued in the higher post
which he is now holding by creating a supernumerary

post, if necessary toc accommodate him..."

Shri Bali argued that the Government is estopped from
reverting the applicants from the post of Export Promotion
Officer to a post in Feeder Scale. Likewise, he argued that
the Government is.estopped from not considering £he applicants
after they had been put in so many yearé of service as Export
Promotion'foioer, Another boint urged in this regard by

Shri Bali was that after shouing the name of the applicants

in the above list, the names of the applicants were withdraun
and not shoun in the final list, which éccording to him, could
not be done. He urged that if .the Government had to delete
_their names, then they had to give a show cause notice before
they had deleted their names, as the applicants had matured
their rights in view of the decision in the case of Narender

Chadha (Supra). Shri Bali stated that when the final seniority
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lis£ uaé prepared (Annexu:é A6 to the OA) in compliance
of the judgement of £he Hon'ble Supreme Cour% dated
114241986, only four names were shouwn ifeu Shri T.K. Ganguly.
(Serial No,'35o); Smt. S. Krishnan:(éerial No. 463), Shri
B.S. Bedfv(Serial No. 466). and Shri Naresh Agoparwwal (Serial
No. 480). Applicamt?rﬂo. 1 and 2 made'a representation that
.theif names have been deleted from the final seniérity list,
Anothér.list‘uas issued deletiﬁg-the names of even those
four applicants. Learned counsel contended thatrthis could
ﬁét be done. He quther urgea that the.various
seniority lists shguing the name of applicants issued from
time to time were in a-nature of efficial Commitménts which
could not be retrabted by the respondent to the detriment
~of the applicant after such a length of time. Learned
QOUnseljﬂ.Other words relied on the doctrine of promissory
-estoppel. He relied on the following cases:~-

(1) M.P. Suge Mills Vs. State of UeP. (A.I.R. 1979
SC_P-643).

(2) Delhi Cloth & General Mills Ltd. Vs, Union of
India (A.I.R. 1987 SC P-2414).

Learned counsel also cited the decision in the case of

P.V. Pavithran VUs. State of Andhra Pradesh (A.T.R. 1988(1),

C.A.T.26) where it.was held that cancellation of an earlier
order favourable to a Govt. Servant without issue him a shou

cause notice would be in violation of the principle of natural

justice. He also cited the case of M. Venkaiah Vs. Ynion ©f
India (ATR' 1989(2) CAT 23) where a similar.visu as in the

above case was takene

&
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The first questiom raises a question of fact whether

tbe post of Expoft Promotion Officer was a post in Grade IV?
Secondl&, was it_anly a Feeder.post to the séid'Grade. The
applicants have wrged ﬁhat the post of Export Proﬁotion DFFicér
was a pgst'in;Grade Iv éhd was not a poét in a ﬁegdgr scale.
They ﬁurthep Urged'phat“their names were included in. the
provisional liéﬁ of 1984.uh8re they uere-sthn to be.holdiﬁg
a post in Grade Ivbor equivalent post,.

The respondents take the stand- that Export-Promotion
OFficer‘&as:a post in the scale of Rs.@50a1200;_a class II
Gazetted Sefvice and was never a post iﬁAGrade Iv.e It was

aluays a post in the feeder scale. It was urged that the

applicants were in the scale of Rs.650-1200. They were never

in the grade of Rs.700-1300.
There can be no dispuﬁe that the applicants were shouwn

to be Exbort Promotion Officer in the Ministry of Commerce

‘and were shown in the draft eligibility list to be holding a

Grade IV post. Reference has already been made to Anﬁexure A5,
where tﬁe(applicants ué;e sthn to bé'holding either Gréde Tv
poét or eduivalent post from Spécifi; dates in Column No. 10

of the chart in Annexure AS. It is true that the plea taken

in the reply of the Respondents that the inclusion of the names
of the applicants as holdimg Grade IV post was imédvertent and
was sdbsequen%ly rectified in 1986. There is, however, no

denial of th&é fact that for a period of almost two years the

names of the applicants were continued to be shown holding a
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Grade IV or equivalent post. The respondents' case therefore

.hinges on the fact that the names of the applicants had been

wrongly shouwn in the”list.(Annexure A5) and they were neither
holding the post in the scale of Rs.?DD—TSDD'nor equivalent
post to Grade IU~ét any time. At the most, they were discharginc
the duties of Export Promotion Officer.

It was contended by the Learned counsel for the
respondents thﬂithg applicants were not acting as ad hoc
nor officiating in a Grade IV post. Their names were included
in the'draft eligibility list of 1984. It was only a provi-
sicnal list. UWhen the final list was prépared, théir names
were excluded as they were not holding a Group'A! poét. They
wvere officiating in Group 'B' post under:the Miﬂistry of
Commerce. The applicants had not worked in_Croup 'A' post.

Le;rned counsel further pointed cut that the case of

Shri K.G. Manchanda was different. He had worked as ad hac

in Grade IV. Consequently, his case came under the purvisu

of the direction issued in Narender Chadha's case. The

applicants did not work or officiate in any Grade IV post

~and as such they were not covered by the directions issued in

i

Narender Chadha's case.

The distiriction that has been pointed out by Shri Khurana
was that the applicants had not worked in Group 'A' post bf {
Officiating or ad hoc or otheruise. Their names had mefely
been included in the Draft Eligibility List, which was not

final., The list could be amended, changed and their names could

be added or deleted. This takes us to a guestion whether the

4
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applicants at all worked as Grade IV officer in the
iinistry of Commerce. A right accrues to a person

under certain circumstances when he works as Ad hoc for a
substantially long p:riod of time in a hicher post.

Such a right would not accrue tc a persen if he has not

worked as such. Therefore, the crucial guestion in this

regard is whether the applicants at all worked or held a

Grade IV appointment. There is no denial of the fact that

the applicants were not in the Grade of Rs.700-1300. They were
v the most

at / in the scale cof R5650—12DQ. A question arises uwhether
the grade of Rs.650-1200 is to be equated to the scale of
Ré.?OD—1éDG. The answer has to be in the negative. The
different scales of pay have different rights. The grade
éf ﬁ8.700—1300 uould.entitle a perscn to be in Grade 1V,
but not one who was ir the scalesof Rs.550~900 and
Rs.650-1200. Undisputedly, these tuwo louwer scales uere
feeder posts to the Grade IV postss The applicants were in

the feeder scales and not in the scale of Rs.700-1300. If

d hoc capacity in a hicher post,

——— e e ns

they ueré officiating in
then they were entitled to be paid in a higher scale.
Consequently, we have'to conclude that the applicants were
not in the highe; scalgs of pay of Rs.700-1300 and they
would not be deemed to be in Grade 1V,

It has been ~spelt cut in the case of

£

Narender Chadha {(Supra) that a person working fior a long

period of time in adhoC capacity becomes entitledto
regularisation from the date of his comtinucus.officiation.

G
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as ad hog, the guestion of claiming any right or maturing
‘any right does not ar;se. Before we @gt down cur

conclusion.on this part, it will be relevant to refer to
the decision in the case of Nerender Chadha (Supra), 1In

e

the very first order passed by the Supreme Court on 11-2-86

basis for several years. Thers a

fmr_k.ﬂééﬁg;thgmwlggubOCi sc_long'e The entire case proceeded

on the basie that the petiticners before the Supreme Court
had been holding the promcticnal posts on ad hoc basis for
several years. The direction given in paragraphSQB and 24
also makes the position clear. In para 23,'the Court proposed
to direct the Government to treatléll Perscns who are stated
to havé been promcted in this case to several éosts in Grade
IV in each oflthe two services Contrary to £he Rules till

now as having been regularly appointed to the said posts in
Grade IV under Rule 8(1)(a)'ii) and éssign them senicrity in
the cadre with effect from the dates from which they are
continuously officiating in the said postd. Ultimately,
later in the same paragraph, the Court fur ther

observed that 'seniority list of all the promotees and the
direct recruits shall be prepared on the above basis treatine
the promotees as full members ofvthe Service with effect

from the dates freom which they are continucusly officiating

in the posts'. This shous that the person must be holding
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a post in Grade IV before being entitled to the /
benefits of the above cbservations and directions‘of

the Supreme Court. If they were not holding that

post in that grade at all, then the question of

applying the law laid down in the Narender Chadha's case

(supra) does not arise,

It appears to us that the applicants! case is based
entirely on the Draft Eligibility,list (Annexure As),
where the heading of Coluﬁn No.10 read: Date from which
Grade IV or equivaleﬁt post held; and dates against the
names of the applicants are mentioned. It yas urged that
this amounted to an admission that the applicants held a
Grade IV post or an equivalent post. But according to the
respondents, on checking the above fact appeared to be
wrong as the applicants were not holding any post in
Grade IV or equiQalent at any time. Entries in the draft
list cannot be a proof that they were holding a post in
Grade IV. They had to show that tﬁey were actually working
in ad hoc capacity gp a post in Grade Iﬁ or equivalent,.
They have not been able to show that they were holding any
such post,

As far as the Export Promotioﬁ Officer is concerned,
there are two groups in it, Senior Group and Junior Group.
A. person had to complete 5 years of service in the senior
group for qualifying for promotion as Deputy Director, whereas

a Person had to have 8 years of service as Export Promotion K
foicer'(Junior) for being promoted as Deputy -Director.

The post of Export Promotion Officer senior has since

been abolished. There were 7 posts of Deputy Director

of which 3 posts wwere created, one at

Headguarter, one at Bombay and one at Madras.
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in the scale of Rs.1100-1600 i Grade I11, which was
treated tobs zguivalent teo Rs.1200-1500 scale.
An argument was raised by Shri Bali that the

doctrine of flexibility should have been applied in the

.

case of applicants that they were holding the posts in
the scale of Rs.550-1200, which should be treated the
same scale as Rs.700-1300. We dc not see hou this can

be edquated or doctrine of flexibility be made applicable.

Having considered the matter, we are, therefore, of
the view that the applicants uwere not officiating or
ad hoc in Grade IV posts nor held any post eguivalent to
the above post. Consequently, the observations and the
directions made in the case of Narender Chadha (Supra)
have no application to the applicants,

We now come to the second -questlon as to whether
the applicanﬁs are entitled tc the inclusion of their
names in the list of Grade IV posts? This gusstion
basically rests on the list (Annexure AS5) where under
Column No. 10, they were shown to be holding either a

7

Grade IV post or equivalent post. This,as noticed gearlicr,

‘was a Draft Eligibility List. This list was subsequently

)
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changed and the names of the applicants were dele

.1986.

An argument was ralsed that the names of the
applicants could not be deleted from the above list and
conseduently not showing the names of the appli:ants in

the fipal list were contrary to law. An argument was alsc

raised that when once the names were included, these could

a



not be excluaed without issuing show cause notice to them.
We are unable te accept ghié contention. There can be no
dispute that the list (Annexure A3S) was a draft eligibility
list. This did not confer any right whatsoever. The final
list was prepared in 1986. If their names did not qualify,
then the draft eligibility list could be amended on a later
stage. Since no rights have been conferred, deletion

of their names from the list glso did not affect.the Samejg
A right is conferred only. upon finalisation. IFf the

list was a final Eligipility list, then the argument could
have been appreciated., If the list was not a final one and
was only a draft or proposed dne, deletion of their names
rom there would not affect the rigHt of that party. In
this view, we see no substance in the arQUmentsjthat Rules
of natural justice were vioclated by delsting their names

or non-inclusion of their names in the final list.

Another argument was railsed by the learned counsel
for the applicantsthat by inclusion of their names in
the list (Annexure AS5), the applicants were given an %
assurance that'they were working in Grade IV. Consequently,

L

they were entitled to be treated in Grade IV as such and

their position could not be worsened. It was also arqued that

inclusion of their names in the E£ligibility List of 15384

held out an assurance that their services were tc be

regularised in Grade IV and delstion of their® names amounted to
of

violatiOthe . doctrine of promissocry e 1,
Ay

0w
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Doctrine of Promissory Estoppel has come for consi-

deration in a numbcr of cases. UWe may briefly refer tco
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some of them. In the case of Century Spinning & Manufacturing
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Co. Ltde and another Vs. The Ulhasnacar Municipal Council and

another ( A.I.R. 1971 SC 1021), the Supreme Court in para-

graph 10 of the report laid down as under:-

"There is undoubtedly a clear distinction between
a representation of an existing fact and a represen-
tation that something will be dome in future. The
former may, if it amounts to a representation as to
some fact alleged at the time tc be actually in
existence, raise an estoppel, if another persaialters
his position relyimg upon that representation. A
representation that something will be done in future
may result in a contract, if another perscn to whom
it is addressed acts upon it; A representation that
it is true when made. But between a representation
of a fact which is untrue and-a representation express
or implied - to do something in future, there is no
clear antithesis. A representation that some thing
will be done in future may involve an existing inten-
tion to act in future in the manner represented.. If
the representation is acted upon by another person it
may, unless the statute govefning the person-making
the representation provides otherwise, result in an
agreement enforceable at law; if the statute requires
that the agreement shall be in a certain form, no
contract may result from the representation and acting
therefor but the law is not powerless to raise in
appropriate cases an equity against him to compel
performance of the obligation arising out of his

representation",
In paragraph 11 of the report, their Lordships said-

"pyblic bodies are as much bound as private individuals
to carry out representations of facts and promises
made by ﬁhém, relying on which other psrsons Have
altered their position to their prejudice. The
obligation aising aéainst an individual out of his
representation amounting to a promise may be enforced

" ex contractu by a person who acts upon the promise:
when the law requires that a contract enforceable at
law against a public body shall be in certain form
or be executed in the manner prescribed by statute,
the obligation if.the contract be not in that form
may be enforced against it in appropriate cases in

equity.”
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Therefore, it will be noticed that there was no fepreSentation
or promise that something will be done in future. Learned
counsel had argued that after inclusion of . names of the
applicants in the draft eligibility list of 1984, they assumed
that their position will not be altered im future. We cannot
subscribe to this that there was any assurance.

The next significant case of the Supreme Court in
regérd to the doctrine of promissory estoppel is M.P, Sugar

Mills Vs. State of W.P. ( A.I.R. 1979 SC 621 ). Justice

Bhaguati had explained meaning of the term "Promissory
Estoppel". The doctrine of promissory estoppel was first
noticed in England in 1877 and thereafter in 1888. It vas

only in 1947 that it was disimterred and restatea as a recognisec

doctrine by Mr. Justice Denning, as he then was, in the High

Trees case. In paragraph 8 of -the judgement in M.P. Sugar

Mills's case, it was held-

"The true principle of promissory estoppel, therefore,
sezms to be that where one party has by his words or
conduct made to the other a clear and unequivocal
promise which is intended to create legal relations
or affect a legal relationship to arise in the futurs,
knowing or intending that it would be acted upon by the
other party to whom the promise is made and it is in
fact so acted upon by the other party, the promise would
be binding on the party making it anmd he would not be
entitled to go back upon it, if it would be ineguitable
to allow him to do so having regard to the dealings which
have taken place between the parties, and this would be

so irrespective whether there is any pre-existing

g

relationship between the parties or not."
It was further held- .

"It yas.laid down by this Court that the Government
cannot claim to be immune from the applicability of
the rule of promissory estoppel and repudiate a
promise made by it on the ground that such promise

may fetter its future executive action. If the



ki R}

N ‘ i)

Government does not want its freedom of executive

- action to be hampsred or restricted, the Government
need not make a promise knowing or intending that
it would be acted on by the promisese and the promisee
would alter his position relying upon it. But if
the Government makes such a promise and the promisee
acts in reliance upon it and alters his posi tion,
there is no reason why the Government should not be
compelled te make good such promise like any other

private individual®,
There can be no dispute .about this proposition, which is
very well settled. However, the guestion is whether the

established facts in this regard provide a basis for
. ,
applying this principle of "Promissory Estoppel”. It would
of
be relevant to refer tothecase/M. Ramanatha Pillai Vs.

State of Kerala (A.I.R. 1973 SC 2641). It was referred to

by Justice Bhaguwati in M.P. Sugar Mills's_case(Supra). In

this case it was held -

"This was a case where the appellant was appointed
to a temporary post and on the post being abolished,
the service of the appellant was terminated. The
appellant challenged the validity of termination of
service, inter alia, on the ground'that the Govern-
ment was precluded from abolishing the post and
terminating the service, cn the principle of pro-
missdry estoppel. This ground based on the doctrine
of promissory estoppel was negatived and it was
pointed out by the Court that the appellant knew that
the post was temporary, suggesting clearly that the
appellant could not possibly be led into the belief
that the post would not be abolished. If the post
was temporary to the knouledge of the appellant, it
is obvious that the appellant knew that the post
would be liable to be abolished at any time and if
that be so, there could be no factual basis for
invoking, the doctrine of promissory estoppel for
the pufpose of precluding the Government from abo-
lishing the post. This view taken by the Court was
sufficient to dispose of the contention based on

promissory estoppele.." &

7
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- Justice Bhagwati then observed 'in the above judgement;

"eeeolt would, therefore,<be correct to say that
in order to invoke the doctrine of promisscry
estoppel it is enough to show that the promisee
has, acting in reliance on the promise, altered
his position and it is not necessary for him to

further show that he has acted to his detriment.”
n

The view taken in M.P. Sugar Mill's case(Supra) has

'

keen reiterated by the Supreme Court in Union of India Vs.

Godfrey Philips India Ltd. (A.I.R. 1986 SC 806) and

then again in Delhi Cloth and Gemeral Mills Ltd. Vs,

Union of India ( A.I.R. 1987 SC 2414). 1In the latter
case, Justice Shetty J. has expressed his views on the
doctrine of promissory estoppel in the following words-

"...All that is now required is that the party
asserting the estoppel must have acted upon the
assurance given to him. Must have relied upon
the representation made to him. It means, the
paity has changed or altered the position by
relying on the assurance or the representation.
The alteration of position by the party is the
only indispensable reguirement of the doctrine.
It.i§ not necessary to proove further any damage,
detriment or prejudice to the party .asserting the
estoppel. The Court, houwever, would compel the
Opposité party to adhere to the representation
acted upon or abstained from actinge. fhe'entire
doctrime proceeds on tbe premise that it is

reliance based and nothing more."
It will be relevant to refer three péssages from
- the above judgement containing paragraphs 24, 25 and 27-

~N"24, The concept of detriment.as we now unders tand
is whether it appears unjust, unreascnable or
inequitable that the promisor should b2 allouwed to
resile from his assurance or representation, having
regard to what the promisee has done or refrained
from doing in reliance on the assurance of representation,'

3
e
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"25. It is, houwever, guite fundamental that the doctrine
of promisscry estoppel cannot b2 used to compel the
public bodies or the Government to carry out the
representation or promise which is contrary to lew
of which is outside their asuthority or power. Secondly,
the estoppel stems. from equitable doctrine. 1It,
therefore, reguires that he who seeks equity must do
equity. The doctrine, therefore, cannot alsc be invocked

if it is found to be inequitable or unjust.”

127. The last and fimnal aspect of the matter to which
attention should be drawn is that for the purpose of
finding whether an estoppel arises in favour of the person
acting on the representations, it is necessary to look
into the whole of the pepresentation made. It is also

necessary to state that the representation must be clear

and unambiguous and not tentative or uncertain."

In t%g last paragraph aboﬁé, theASupreme éourt has iaid dan
that it is necesséry to look into the-Qhole of representation
made and the representation must be clear and unambiguous and
not tentative or uncertain.
, the

In the present case, uwhat is/representation made by
the Government%? Mere inclusion of the names of the applicants
in the tentative dr,draft list of eligible candidates does
not maké~it clgar that the applicants are in Grade IV or are
to Dbe proﬁoted to the higher posts. UWe do not find any such
representationlfor two reasons. Mere inclusion in the list
is not enoughe. Fipal list may crystallize a right. But if
the list itself is tentative, it does not confer any right.

. that

The very fact/it is a draft list of eligible candidates and
shows that it is sfill in the in-formative stage. Such a
list does not create a right. Consequently, it does not

spell out a representation on behalf of the Government. If

that was so, then there was no need for a final list. Then the

rights would - accrue by the draft list itself. 1In a
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department where there are large number of employees and

the question of their promotion and seniority is

taken up for consideration, it may require not only one

but several tentative or draft lists before ‘gne is
finalised. .There may bg inclusion oo deletion of names and
even changes in the position of 'names,.

We are unable to accept the contention that a

rep?esentation was madg by the Government in the present
case while issuing the draft el;gibility list of 1984 ard as such
we do not accept the contention that the prineiple of

promissory estoppel is applicable in the present case.

We are, therefore, of the view that the applicants uwere v
_ . ) &
in the final l1ist for promotiant

not entitled teo have their namés included/ Grade:IV posts,
An argument was raised that the name of Shri K.G.
Manchanda had been included in the final list, who was g2

person junior to the other persons. The stand taken by
. N

the respondents was that he had actually acted as ad hoc
in Grade IV post. Consequently, according te the decision
of the Supreme Court, his mame had to be included andlhe
was entitled to the benefit of Grade IV post. The
applicants' case is distinguishable, as seen above. They
never worked in a Grade IV post. Consequently, the

' - persons |

contention that /junior to the applicants had been given

the benefit and they had been denied the same, is not

N

accepted.
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Having given the matter our full consideration,
we are of the visw that the applicants are not entitled
to any relief, This Application, therefore, fails and
is .dismissed.

We leave the parties to bear their own costs.
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