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IK THE CENTRAL AD.VJNISTFATIVE TRIBimi
PRIMCIPAL BENCH

Regn. No.0A_582/^

Dr. Sunil Kumar Arya

0.A.No.589/87

Dr.-.Pramod iSuinar

Versus

Deputy Director,
Central-Govt. Health-Scheme,
New Delhi.

F or Petitioners:Mr. C.S.Vaidyanathan and
fc (OA 589/87)

For Respondents: Mr. P.P. Khurana, Advocate

CORAM: HON'BLE WR: JUSTEE J.D. JAIN, VIGE-CHAIRfAAN
HON'BLE MR. BIRBAL NATH, ADMINISTRATIVE MK^ER

Date of Decision; 6.1.88

...Petitioners

...Respondents

JUDGJ-IENT: (Judgment of the Bench delivered by
Mr. Justice J.D. Jain, V.C.)

The petitioners in both the above-mentioned

;; O.As, under Section 19. of the Administrative Tribunals Act
are qualified Medical Graduates. Both of them were appointed
as Junior Medical Officer by respondent No.l vide separate

orders on monthly wag# basis. Their initial appointments

were for 90 days, but the same were continued from time to

time after intermittent breaks of one day. Thus, Dr. Sunil

Kumar Arya,, petitioner in O.A.No.582/87 has continued to

function..as Junior Medical Offi: er w.e.f, 30.1.86 with

intermittent breaks of one day on the expiry of each 90 days

of his posting. He us being paid Rs.650/- per mensum on

monthly, wage basis plus .non-practising allowance and other
usual allowances. Koweveri no leave of any kind is admissibli

to him and his service is liable to be terminated at any

time wi&hput any notice or without assigning any reason

whatsoever, thereafter.at'the-^oiscretion of the appointing

authority. Further it stands automatically terminated

. " IT
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on the expiry of a spell of 90 days each. However,

on account of successive "appointment's",' he' has

continued to be in service as 'Junior Medical'Off icer

• • •'• '̂•with"-'resl5oiwWt 'Ko..i :aptd"l •29th April, '19,87,wVe.f.

wrtiich date his service was terminated by respondent

No.l vide Office Order dated 4-3th April, 1987' (Annexure

XIV in the aforesaid' O.A.). Faced with this situation

he''fiied'"tViis "'appiicatibh •under-S'4ction 19 of'the

''Adrninii^tWtive fribunais'^-Act 6'ri-'28th'•April j-'1987,

Inter afia', •chalieriging 'the' legality'arid -variyity of

tH'*' 'termirflition'Of •-fiis '^ie'ri^ic's afid'-s'eeKing'-^-declaration

•" '''"tlia't'he''h'a'virig •continued in "servic e as ^Juriidf Medical

' ••'' •••'6ffi'cer'"'beyo'hd''a p'̂ f£6cl'-bf one-'year'-'w6u'l'd "Be•'deemed

' ' 'to ''have'-'beeh''emplbye(3-'-reg'ula'ti--y^^ tinder the-'UVP.S.C.

•" (•Exeiriii-tidh ffom"Cohsal'ta-t'i&n) Reg'ulatiofts-i-1958. He

" has aisb' as'serted 'tfiat- the teimis andVeonditibns of

his ••S'̂ poihtm'e'nt wH^-r'tbtal-ly •^'ibl'ative'o the doctrine

' of "e'qoaliiy fehshrined' in''ftTticies'-' 14--' and- r6 -of the

Consii-tutibn' bfIndia' being- vrfioliy- arbitfeiy' and

' '' iinfeasbhatfle'; '

'2," 'Likewise','far. Pramod" Kumar; applicant in

O.A'. 5^9/87 W'a's appbinte'tf by rejspbn'dent'N6 ,1-as Junior

'• Me'di'cal"Off icer bh''short'tefm''biealt of '90' days on

monthly wa'ges ' o'f' 'Rg.650-/i-per'menSum, besides, of.'

• course,"u'Sua'I aildwanc'e's like'N.P.A-. D.A-. ' and H.R.A.

etc / ke-Vas' iri'itiaiiy appointed w^V.f. '1,5.l-ie6 for

•" 90 days'in th'fe'̂ i'Tst;'i'rTsta'nce ,^/bat'''hist shb^rt' te^
'" ' 'contract Wa^'--renewed'f'fbm time to-tim'e'W'itH a break '

of orie "ot 'twb'days-'bn ttie' ejgi'lxy of "^acH-^s'peil of

90 d'sys '\iptii -i-4.'4,87 "whert his ]a'st fext'erisidn expired.

' Re'' fiY '̂d"b."A.'Kb:58V87 on 27tH "April ,''̂ 1987'.-Peeking

• 'a l'mo'st 'ideht"ical''-r6'lie'f's''inter'-alia' a&seftiri'g that he

was enti'-ire-d'to" be"'He'cla'fed in''pe'rraatient'''eniployme nt

J
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of the respondents as Junior Medical Officer w.e.f.

15.1.86, i.e., the date on which he was appointed

initially and that the termination of his service was

. illeqai;and wrongful.However, he was not granted any interim
relief as he already stood .relieved-of his .duties.
3, Since common questions of law and fact arise

in these applications, we- projsose to dispose them of

vide this common judgment.

4. .The respondents :^ist,the.se applications

.primarily on.the ground that .the petitioners were

apppinted 9n short term contrapt ba_sis and .therefore, ;

their .servic es were .-terminatpd .in. acqordance with the

. -terms and conditions of, their contract., .They .explain

. that the, vacancies, occurring in the...Cent.ral-Health

; Service are filled up .through.-Sgenqy .of, U.P.S.C. in

...accordance-with the Central-Health Seryic^ .^ules, 1982

..-.(hereinafter referred to as "i^he^Ry^esf.) , w^ich govern
the ibnstitution, maintenance and. recruitment to the said

seryici.ei through- a.-competi;tiy.e.. ?xaminatlon^^etc. On the

contrary-,, the petitioner?,, in bpth .the.se . cases were

sponsored by the Employment Exchapge and were appointed

tOi the post of. ..J.unipr Medical .Officer on contract basis

. for a,peiio..d. o.f.. ,90 days. in. Central Government Health
• ' • ' ' ' ' have • ' • ^ • . ' •

-.Scheme. ..They^ointed out, that the cpi^etept authority

to- make appoi.n,tm.ents„iOf,.Junior. Medical Officer on monthly
wage, basis, is. Deputy D.ire.ctor, Central GovernnE nt Health

.Scheme whereas.'.the .competent .authority-.to .appoint Medical
Ofj^-i^-ers on-regular. :.b.asis-.,pay "s.pale qf F.s.700-1300
..is Government of .India , in. .the Minis.try .o.f.. Health and

.Family, Welfare .who. b.a.Sj- be.en,.designated as the Controlling
.Authority -in;: the Eules. .Thus ."^gcording ..to them, the

. ..question of -the .petitipners ^haying become regular
gpver.nment .emplo.yees as Junior .Med.ical Officer in C.G.H.S.
by .-mere, efflux of time-.does...not, a.ri.se. , .. ^

J^/l
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i JW^occasiorv :t.O;:deai .With

•:.j pra.fctice of; t-b®' (CBqy.exnme.nt ia

Medical Offdeer on short-1^e,rm cqiitract on, ^
basis with a break of one or two working laays on the

• 'rexpi'Ty of each spell of <^0 days iri Dr. (Mrs.) Sanqita
Narano: AND others' VsT Palhi 'Administration aVid ^o'thers.

,(Q,A,716/J07). (besMes several other 0.As. of similar
.type) decided on •'•8.12.87 . Since the terms and
conditions in the.instant case^are identical, we have

,,..tipthing, more, to add so f^F. "'•A® paid.
V ,monthly .wage, at Rs..6M/- per mensum and not the minimum

; .of. the Jime-scale pf Bs.700-1300 admissible to Regular
._.,.J.ynior,Medical Officer of Central Health Scheme, the

.intermittent .bre.a.k.s of one or two days on the. expiry

•of .each spell of ,90^ ,da)« , non-entitlement of the

. .casual l®sve^
.' and; automa;tic,tei:mination of the services of the applicants

' • on the expiry' of the te'rm' of the contract arid %eir
..fr^.sh .appointments to the sama posts after a break of

, „ ,a,daY o.r,.sp.. Hf.nc®, ftjr the reasons recorded in the
aforesaid jixi.,gpient w^^ ho Id that the petitioners would bs

, .. entitled..to .the,same MUefs .which we have given to the

petitipnei^s ;^d3(ggraa5X in the aforesaid cases.

t ..hioweyer,.there-. ,i.s.one-.aspect pf t.he, matter

r.., .which., is -special tp t|ie^. Instant, ca.ses..,and .witk-whfc h

•• • •wevh5d;^n&, po,,CBsi.ort^._tG djy.etl ;i^on:.a^ ' • ••

aforesaid O.As. Add.itiiona-l plea, taken by the petitioners

•inith6:^instaj^t; caVe,,s 'tHst'h^^^^ worked for more

' ' •.'than ? 'year-sve'r-si'hce'-the'ir irtStiai appointments as

Junior MedicaOfficers although with intermittent breaks

they must be deemed to have become regular govemnent

employees having regard to the provisions contained

• A'f-:
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. in ;the U.P.S.C,(Exemption-from Consultation) Regulations,

.. ,,1958 .(hereinafter referred to as "the Regulations")

r 'issued.by the teihistry- b'f-Honie^'Affaon 1.9.58i We

t ; thereforeV ptbcBed •to:'"d'#ai-:with^ the tenability of this
plea of the petitioritfrs".

7.;
.oravt:

; .It bears repeti^tion that the regular appointment
^ ^ •W'-"-'... . end', .governed
/?o"th» Cadre of Central Health Service is regiilatec^y the •

t ^.•«•« i". . _ • _ _ •! j .A _ _ ' _ -._t_ Bi ' V* " J _ r* .•Rules.^982. .The expression "duty post" has been.'defined
•tfierein 'a's any post whether'peraarient or :tempbrary

• .rof.:-theKdesignation Bi5ecified"ih Part'iA''6f •'SchfeSdle-II,.

:i;--Eule'̂ ^£:pr6.vides. that there Shall be' cohstitutecl'a service
-.i

/^to be|jmpwn-as 'Central He^th'Service' cbriSi^ting of

_ .persons^iappointedi to the Service in accordance with Rule 4(5)

Rule felriti Riiie'sl .S (5) oif' Rule '3 ptbvides that •
i 1 1' •.••-"/;•. i - '• ^

. >the.-:66v^fnment ney in consultation with'the' Commission,
-;'.. - •. ,. . • •

i,e,,:^.P.S.C. appoints^ an' officer- vriiosiE poSt is included
'"i ~\x b'''' • "> .41 •.

dtn the S^rvice,t'under subrfule (4) .of' the Hule:(3) to the a^pto-

temporary or in;-a substantive'Capacity • •

;ks;-nBy be deemed'fit. Under 'sufc^injiie (4) of Riiie 3, the

_) ;/Sovernmsnt'.may,, in consultation with the Commission

X;>//:'inciude in the Service any post .other' than thbs'e.
^ v.,::, .

-included in Schedule II of exclude from the Service

. .a post, included in -the said Schedule^ Rule'5 provides

- that (ai'vpersons appointed to .the'posts'under sub-rule(5)

of- Rule . 4, ;(b) persons ^pp'ointed' to the fio'sts 'under Rule 7

and (e) .persons'-appointed Ho. the posts under Rule 8, shall

'iijii thjl members ,d '̂ .'&e' S9:^i<iev Rujef 6 f
. •Ittethoas-^of' recruitment 'td-the Service,! namely,,

" • ' (i) by promotion;
.. (ii) by, direct recruitment;

• ' ;• .v." JC'iii) by t'rarisfer- on deputation' of suitable ,
* ' officers holdingi»analDgous posts under '

• ;• • - T.'; v" ifhe Central- Goyernmett. (including Ministry
. ; • of Railways and Ministry'of Defence) or

j state-Governme.nts;, .. . .., , , ^ ^

prescribes the
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>. J..'; •.'.Hv)'-^short-term.contract of suitable
officers holding analogous posts ^der• ' - -the'Statutory...bodies.- autononiQus
sami-Government organisation, Universiti

- • -i : - -c oj.:re!cognis«d Research .Institution, etc.

" Rule ;7' de^ls with^lnitial con^itution of the. Ssrvio e from
•' ' •ambngst. Medical-Offae^- aiready. vwrkd Gjo^P 'A'
' -pbstl^eti^iiimedStel^

"it '̂ Iso- bl)VrteTni;ia^s-Wlection[:.trom...general officers
' Gtade if siiiyjedt '"^o^ tSh&tr Suitability :b^ipg assessed by
• - Sci^ei^ihlXJdniniittee. >8>provides..-for future maintenanca ^
'''•••'W'-trie •S^r^^ice;^ lt-inte.f alia-laysrdown^thft.-the recruitment

to the-^OSt-Sf/Medidal.^Officers;(Rsv70p-13pQ^ shall be mace

:^^^.;.,by^direct.rfcruitment^pn tl)e.|.^is.Qf the w^tten examination
.̂n.: conducted the ^^^sion. f ^ an ^interview or •
:c.:ys«.lectioj);:by4nter^ewMly,lW the , accordance
Lr;:cwitirthe-age..^limit(-a,ii<d..p(^c^ona^^ciu^;i^^ and

: :®)tperienca vas 3?^>V:iba .pre,S9r^ed^^^^^ '
•.CdmiT)issionv :the,Bxac-^ fftbpifpf 5ecru^;foent to be followed

••-.wtQ ^be-aecided.by't^e^^onti^liing.Au^^^

••'With tHe C6mhVisslon'on^each:.dccasion^...Su:b^ qulliflcations
' 'down' th&t' the"'mirii4um- Bducstional.qualifioa^tions and. other/

'• ' 'expeil'fehti'ai '̂-tHfe'age limit fot Appointment to various
,:\;Vdijty^fX)^ttVntf^d#ut^^^ service by direct

' redruitment'shall'%e- Schedule V. Sub-rule(7)
. • of. Rule. .8. is in the nature ofan exception and it empowers
" • " thW Controiiing^Authdrityi- notwithstanding anything'

.•.•..•corttsinedS.in:the.;.Rule to.^ppoint'in c^jnfeultatio_n
i -'i'- .?4itl>'̂ fe'iliorami5si.on\;|Q;:,offfcerv.|.ri-'_a '̂̂ :^^

post or in a d«putatiohist post included in Schedule II
-• or 6hr.sho.rt. term ,contract basis under the i® thod mentioned •
. in...Cluse (iii) or aW'the c^;© ra clause (iv) of Rule 6.
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B. A' perusal !0f ..the relevant Schedule would show

;that:the post of a Medipal'bfficer is to be filled by

'••• difebt recruitmeht on,;the.; basis of the written examination

td be conducted by.the.Commission to be followed by pn
or selection by the Cornmissiori by "interview l

interview^hly. "in "a.ccordance-..with ,th?, educational
• qualifications and. axper.i«nce. as.",may be prescribed in

• consultation-with:.th,e. Commission,,',1.6. , the same thing

as ••.Sf>ecified.;in,.Rulfi :.8(:2) above. •Schedule, V prescribes

• -the minimum.qualification and experience^for direct

• recruitment to.^Group 'A'-.^duty posisand deputation: ,

posts in-the -'Gentrar,Health, Service etc. ,

9. • Admittsdiy , ifie-" appl'icahts in.ithese ,,p.As. were

not recruited tb' the Service by any of. the-,m^thods

prescribed in the Rules. So, the crucial: question

•fo'r det'erminatidn' is'whether'they':cani still acquire

the "status,-i"bf 'a membeir-bf the'-'Sexyice -ty-..virtue of their

appointments oh purely ad hoc basis' by. -Deputy Director,

C.G.H.S;'without Consulting the U.iE.S,.C. .Reliance in support

of their contention haS;.be,en:heavily .placed, by the

petitioners .on'-the Exemption Regulations (Copy Annexure-XVI "

in O.A.582/8,7-Ji The sa.id Regulations prpvide that -

. . "4i-''It. shall not;be ..necessary; to consult the
Commission in regard to'the'selection for a
temporary- OE officiating. appo.intment to a post,
if - • .

(a) the person appointed' is' hot likely to
' • rl)old the post,for,.a. period of more than

one year; arid
.(b) it^is necessary. in.:,t^e public interest to

.irake the'appoiritmen'^.immediately and
' " ' • •\refe^ren6e^t6't'He- Co'mniis'sio,n will cause

, , , • . undue delay -

Provided that -

' • •' - "--'' '-{i) Such'apiDointftient'shall be reported to t^e
CommissioVi as-^oori as it is made;

(ii) if the appointment'cohtlnues beyond a

• . . ' ."l

Li
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period, of six months, a fresh estimate as
•' f't'o •'the •ffrfriba- "for'vAi'ich 'the-person appointed

[is likfly toehold the post .shall be made and
••=• rie'fibrted'to tlie Coriinii'ssion; 'and ' ' •

(iii)if such estimate indicates that the personappointed is .likely, to tolf the post for a '
.V'i-• " pexibti b'f" -from "the date

,of appointment the. Commission shall immediately
:-..i,,.i-Sd-:A,.>.«;;,1.4,ev:i6onsulted''x^ filling of the

.•;v; On,-ar.plaani tea.ding: ofi-Pa.ra'4-:.0f'.the R^e^uiatlons'., it is ;•

'crysta;!'-ici'ea® that,-..conBultation ..with-'tke .Gommi&sion •

..,:jhas; beePiL.d.tspen^eid:- withi.an- r.6spect".&f; therselection for

- a..'tsiTippxaiiy,-.X3.T'Officiating'.-a:ppaintm«nt:':to' a) past only

n ;aind. not on', ••respect J3'f- Te;g;ular appointment'to-a^-.'post in •

• ^-.the-.sexvic:e.:.^en;:th:en.'the app'o-irit'lng aiithiQifitY'is
sn

£ V^raqui^.ad^ to; report) to-tha/jCommissibri suchZsispoiTitment. /
. .I:.u.r,th.?r,,.pj.o.yi,s.o (.iU).,, to para. 4..pbli.gates the appointing . ;

.'•SuthoxiitV iW'inunediatrly-<cansul-t rthe Commission in case . . -
the estimate .indicatpg th?^_the person so appointed

.;'".l:sf;likej^\t«',hp^^ of more, than '0 . i/.•'
one .year frp.m ,th.e datjs.of. apppintment regard to filling

of thepostj,.. Pbyipusly., this .cpn^.ultatipn is ...with regard to , - .

continuat^ion, of, ..s.uch ,pej-.spn pa .tempor.^.ry .or of f iciating'

^basis bayo.nd a period, of, one.,s.r. There ,is,,;nQ,thing in

these ,Jlules..whiqh dispenses with the requirement of complying

with the procedure,.laid, do.wn in the .R. U'l, « -s,'i, for regular

, apppintmeni;,. It is therefore.,,, un4.ntelligible as to how

th,e, seryj.c,e of .a. Junior,Medical, 0,f,ficer appointed on a^..^.

appointment ,to, the;Service, by m^r«-.laps_e_. o.f. period of

, ope, year without-- going .th.fpugh the, .procedure;j;Qf .. consultation

with, the .Cojnmis.sipn e,tp..,,,as,.lafa''down ip-Surely,

.th.e,.te.mpo.T,^ry/officl?1;ing. appointment,.....for a.^hprt term

by ', .^way. p.f .,sto^-gap ..arrang.e.meAt,., o.r, otherwise-'cannot be .
equated with or considered as a substitute for regular
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appointrrieht in accordance with .'the''various provisions

of the' Rules, some .of which- H^ve:.,^ adverted to above

by us.

•^9° may with, advantage ajdvisrt to a recent decision

. 6f:'.'this .Behah^ iaiyr. (Mrs.) Pram Lata Ghanriharv

Vs.Empiovaes'" State Insurance Corporation; (1Q87') 3 ATC 879,

•iln 'that case .•'th® Employees'.. State insufaince* Corporation

•; .had,remplo.yed :doctoi-.s on ad'hoc basis initially; .for 90 days
were

: but their sexvi.ces2^contini^.d after giving-a. few. days break

r subject to- th®-condition that th© :total~ .spair Was not allowed

.o to exceed: one .year.' This-po^licy wasi-also atioptad apparently
r.. on-.B, xoiistr^ctaoni, or .say, -, misconstruction-'of, (Section 17 :

. :o;f-,th^:EvS-.I.C.-Act.,-Sub-section .(3:)r:o.f^ S-fictipn; 17 reads as urd er

•^• "C^)--Every a-pF^lntoent ttf'pbsts CoVrksjaonding to
Group A and Group B posts under the Central

.-..Go.v:ernment; Shall be ns de in consultation
with the Union Public Seivics Commission;
• Pirbvi^ed ttat th&Vbb-sactiori'shall not

. .ipply officiating or tamporary appointment" for ah'aggregate 'period not exceeding one year."

•| piairi reading the'aforesaid sUb-sec^ion 'makes'.it
obl^atdry oh the part" of the'Corpora-tion^'consult t

/y' U.P.S:C.' in the "iiBttef of appointment td. a"'pio^. t corresponding
to'̂ Group- A-'and- Group B' posts' Under the' cisntfal Governi® nt
(which will naturally include duty'post in '-the service afe

cohtemplate'd in the Rules), However', the'p'rovi's'o which,

is in the- ra ture of' an exception 'blaxee' difepenkes with !

consultation with the U.pVS-.C; •to an officiHing or tempora '̂ ' •
appo.intment sfpr'ari' aggregat«.'period.''ho.t.%x^ 'bne year.

- '•' On-'a cfi-tical examination of'the'provisb'We' ehtertain no

• 'manner of doubt- in our mind that the consultation was

' made''bbiig'atoj^y -in case the offiijia-ti-ng br''-temporary

Appointment was to' ax'ceed-ah aggregate period o'f one

'year. In other words, •ah'of ficiHing Or ,te'nj)o'raiY

' appointment-exceeding one -ye ar'couid continue ih

IC
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consuitation but'riot otherwise. The
' learned ChaiiTiiaV spValcing ior the court directed sub-

sectWn tst' anaiy^ic'ai'iy and observed:- "

...5 "IS.: •..-Pit would b© noticed th.at the, exceptipn made
. 'under " the proviso "is to the jjower exercisable

under sub-ect j;0n (3), whic.^ makes., cpnsuJ.tation
' 'with the UPSt; obligate In'other words, by

virtue of the power conferred by this proviso,
5,. v X-;.:.r •?.Hhfe>XiOrpo£atioh.,£b.LU;dij^^ consulting UPSC,

i'" ; ^rts'ke\t.«ffipdrary 'fff-flciatirig appointments _
r:;/ vr, p'eri'od ^6f y» ar. But naither

• - .r vi:. ;.:v .sub-secti6riiC^5i'ndl? thi proviso pfohibits
L, cic.r :r q ..rappointiiFeWt'-beybhd: ar-'p-e'r-ioid'of one yMr on ap

A: n 'off ic;fat-ing -bas;^^i&-in •consultation with the
UPSC. THW :j5i!rdvi-6b is l-ntended to enable ,the
Corporation -bfaBcx^OcipoaetteaoW to make appbintments •

- ••.•.'7: • 3,«v«n .withoiit consulting the,, .l^j3C,_fp,r.
""'not exceeding one year on ah df^ibiating or

{tempoEary ^pppint.ment,;: it,, dp^si nptj.pr ,
appointment bayorid a peridd 'of one year on an

. , offdc.i^ating, and temjDorary'basis,.in. Consultation
••'' with th« UPSC , . .

•"-fw" position in the inistant case 'is 3'lmost 'simiiar because
the Regulatio'n dispehse 'With the,

' cbnTultation with the'ui'S^^^ the case of t'smporary/

officiating appointments for a' period n'o't exce'eding one

• '''^year,' that Wuld' no't'''raean that''if' the'temporary/ •
- ' officiating''appo'intmerit, in fact, runs beyond brie year,

' it'wbuVd autbniatic'afiy amount to a reg'uiaf ajppointment
iv : ' ./compliance with the Rules

'^arid evsri consultation with tne ui^isC would not obviate^

' indeed true mea'riing anci V^ope of the provisS (iii) to

"' Para 4 of' the Wguiations is'that a temporary/officiating
' 'appoXritment .for a period of more than one year^tan-be .•

«' continued brily 'a'fter"corisulta'tion with th®,.Gbnpissxp.Ti

' '•'•'•''"','and'''nbt oVhefwis e." Of cbufse , "the a'ppbiritirig authority

''' •'' has to act in"accordance 'with the advice tendered by the

" commissib'n'whether• co'ntiriue the temporary'of officiating

ii'ppoiritment• further, i.eJi beyond brie ye^r or ribt.

•s
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11. Finding.-th«mselves in this pr^dicamant, the

IjOarned, couns el for the applicants made a desperate

attempt to urge j^hat the ppncerned authority can at
any rate in a case like this exercise the power of

conferred dn it by ^ the Rules, . '

• Fo^'^ready reference-the,'sa-id,Rul^^ below;-

- • .•. ..•• ^1,7. Power fto rcia-x- - ;.Vhere 'the Government is
^j pf the'.pp.inlo.n th?t it;,;is, necessary or expedient . .

•' •' •' •" , •• .;SQ- to "(il.o»..it; in^.y-,. ^.,;drder,;-for reasons to ba ";^Si
V, ' • • Vi . y.e.corded-in .wri:ting,;_and ,in, consultation with ' ^V

^ • •-•••the;-Cpm!iiiss-iQn,.,.'. re,lax,;any. of.; the provisions -'SM^
• ••.•!' :.r of these rules: in .re;^sp®ct of; any class or • '

category pf .peispns.-P,

'J On f : reading'^ clear th»t th«
\ .;Gp'̂ erni!ieht is with' the- po\#r of'relaxing any provision ^,

" - of the'Rules- "in'respect of; any 'ciaWs-' o^ category of

_ _ pe.rspns", Obvipusly, the power of relaxation can be ,:

. exercised not in respect of-any individual candidate,
'>•• :'5 .. ;• ;-iv -rr.-.. : t->i i. •'sK ?••';• ' '• •

\ but in respect of any class or category of persons as a-

whole. Moreover, the word "relaxation" cannot be equated

with the expression "dispensed with". In the Shorter Oxford

English Dictionai^y the worcJ "relsx" has .been given the

(, ,, to make a thing less compact or dense, to

. I
I

• Vv?:
^#5

slack; to enfeeble or enervate; (c) to diminish the force '

. , or tension of, to loosen, (one's hold or grasp^'. (2) to

- strict, severe j or rigid;- .to-i mi.;ti^a |̂?^J:-^fene, :.dpwn
, . . .™0'̂ ify,>', .(b) to slacken, abat^ in seal or force. Similarly

in Legal Tbe'sauru^ of .William C. Burton," the meaning assigned

- ,:,^„tp .the word "-relax" is ."aba-te^, a.ssuage, ,be lenient,

diminish, e,^.se, give", lenify, . lessen, .mildren,

mitigate, moderate, modify, modulate, reduce, relent,

remit, show clemency, show pity, slacken, soften, temper.

t?>i
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weaken, yield." In the Random Hoii e Dictionary bf-the

English Language, the meaning aissighed to the wor<3 "Relax"

is "i.to make less tense, rigid, or firm; make lax;' 2," to

diminish the force of {effort, attention, etc.")',"3. to make

less strict or severe, as riiies or disciplina," 4'. to releiase

or bring relief from the effects of tension, anxiety,etc.

5. to become less tense, rigid or'firm. 6. to become less

strict or severe; grow milder. 7. to reduce or stop work or

effort, esp. for the sake of rest or recreation. 8, to release

oneself from inhibition, worry, tension, etc,-"-
' n , V . ;';!.-di(;tionary./

12,, , .Qn_a pjairij/meaning of the word "relax", therefore,

it .is.,c^st^l plear.,that.,the Government'may lessen.the rigour

. .of any^particulajr ,Qpnd_ition to. some extent,; It.cannot

al^qgether jh.$pense witlii. the..provisions contained in

the Rules for making regular appointments to the Service.

Further, xS the power of relaxation too has to be exercised

in consultation with the Commissioncnly if the Government

is of the opinion that it is expedient and necessary to do

so', Iha't apattj "it -is^-oblia'ato-rj' -upoh -the -Qo.vexnment -to

record'reason^ in writing for doing so.' Evidently/'the

"powfer'of rfelaxatibn vests in the''Government a-fid hot- ifi a

court of ia'w which,'" of course-; ma-^ step ih'if it is'of

''''the''view that 'tiie'̂ ^Gbvernment'has i'fi 'a particular base failed

tb exerbise -the'discretion' vesiied in it or has- exercised

•'" the disbretlon ve'S't'ed in it''arbit r'^rlly ," capriciously-or

' raalafidel" So'it"is/'riot'for the'court' In the instant 'case

' tb; •d'i^eb't" "the' 'r'es'pb'ndehi-Union''.of -ibdi'a ""tb-^rtela'x "a'Dy" bf ''f '

"tH'e" conditions of'sppoin-tment tb' thef Service. • ^x-CT^xjcKsiyiHU

-KSSB a'n'd "it is foi: th'e'Govfernmeht to cbnsider Whether it

' is expedient'or necessa'^ so' to ^o"'. \1e do not think that
-• ; we .will-be Well advised to make any direction .in this

... behalf, especially when the appointments in the instant

case have not been made by the' authority cbmpeteh'-t' "to.

make appointments of -Medical Officers to the Service undet
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the Rules. Further the UPSC has not been consulted by the appoint

ing authority in the instant case for the obvious reasons that

the appointir.ents were sou'jht to be made strictly in accordance

with the Exemption Regulations of 1958 (Annexure XVI) and that

is why, the petitioners were appointed on short-term contracts.

The submission of the learned counsel for the petitioners is

virtually tantamount to saying that the method of procedure

laid down in the Rules for appointment of Medical Officers to

the Service be totally dispensed with ai.d given go-by. The

learned counsel of the respondents has stated at the bar that all

the vacancies occurring during the next two years have already

been notified to the Commissien for regular recruitment. So

the petitioners too can try-their luck. Surely, we will not

be well advised to make any suggestion Or pass any order in the

instant caseexcept saying that' in case they have become

overaged'. 'the 'Gbvernmeht' may 'sympatheticaily' consider' relaxation

in age limit'ke^pihg'ih 'view their iemfibraiY-service;

13. To sum up, therefore, we are of the^onsidered view

that the petitioners in the instant case are entitled to the

same relief as has been awarded to the petitioners in

Dr. (MrsJ Sangita Narana and others (supra). Hence, we

quash the impugned orders .in bpth these applications and

. hold .that the. petitioners appointed as Junior «edip.al .Officers,

Grade II purely-pn ad.hoc.bssis would be entitled to the same

-.p,ay-scale of Rs.700-1300 and, allowances •as also the same

. benefits.of leave,. increme,nt. on completion of onejear

.and, other benefits of seryice conditions as ar? admissible

•to the Junior ivied ic a 1 Off icers appointed on regular, basis

'• in .the.,pay sca'le- of RS..700-1300.,, Fur:!;he:r ,,_,^ptwi.t.hstkn^

•the. break of one or. two. days, in their seryice as, stipulated

.. in their appointmeat letters, etc. , they sha,ll be deemed
I iA""'

, to ^have continued in-.service -ever since,, the. day of their

f irst appointment'. As-for the" days' on which they did. not

actually discharge the" duties on account'o¥ hrti'ficial breaks
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etc. at the end of every 90 days, vfe direct that the

said period would count as duty "for continuity

of service and the same will be treated as leave

to which the applicants will- be eritit at par .with

regular Junior Medical Officers;;Grade II, Lastly, we

direct the respondent-Union-of India,to report the
th«y have continued or

'cases to the U.P.SX. of the spetitionersi ^feil are likely

to continue on these posts' on ad^hoc/temporary basis

for more than, one year as .fequired••Sy proyisd" (iii)

to SiRMSaxJtfeixsfcrReguiatioh 4 of the U.P,<S .C. (Exemption

from the Consultation) Regulatiora? 1958:for consultation

and upon, such consultation 'th«y.'sh^l be continiE d-^ii
service in the light :bf, the' ^dvlc '̂t^^^ the
U.P.S.C. till regular-appoin|toent3 ;ax« :madis to ,these .

posts. We allow these apip:ii'citiqnsl^ and

direct the respondents to' implement this order within

three months from the date pf^ receipl; of this order.

( Eirbal Nath ) V
Administrative Member

'•.'ii-r ,- , .,yr- v\t/cer

eV(,

'i JiD^ain )
Vice-qjiairman
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