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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL r
:.'nE%-DELHI •• .. 1^" ^

# O.A. No. **589/87 with '
583/t7. 199

DATE OF DECISION 26«7»1991«

Shri tfipln Kuiaar Halnl ffetiliaBtnc Applicant

Shri R.P.Oberoi "Advocate for the
Versus ' Applicant

Union of India & another Respondenta

Sint. Ral Kumari Chopf _Advocate for the Respondent(s)

CORziM

The Hon'ble Mr. i,p, GUPTA, AOniNISTRATlVE PIEWBER
T , •

The Honblelsir. JUSTICE U.C. SRIUASTAUA, VICE CHAIRMAN
1. Whether Reporters of local papers may be allowed to see the Judgement ?
2. To be referred to the Reporter or not ?

3. Whether their Lordships wish to see the fair copy of the Judgement ?
4. Whether it needs to be circulated to other Benches of the Tribunal ?

JUDGEHENT (ORAL)

Per flonvbie Wr. U.C,
<.^rivaatava, i*ice .4:halrfflan )

- ^ two applications are by a-aingls applicant^

^ aand-tharavare two different stages of proceedings againat ^

iiiia^ they arc being^diapaaad of together. The applicant is
^a oember of .nilitary,£ngina®ring Service^.a Group ACentral

^ in-Chief j Ar®y Headquarters, Respondent

^ of the.Servica* o

2. The applicant uas appointed (after:due seiection) ^

in the year 1974. During the period April, 198Q to August,

1984, the applicant was posted as Assistant Executive
Engineer in the office of the Garrison Engineer and at the

V

...2/-



•

j

j 2 j ••:::

rtlvvant point of tin*» he wes poatsd et Bhatinda

Cantonment9 :0n 19•12*1981, the applicant proceeded on

leave uptb 2*1•82, According to the applicant, he fell

ill during this period and applied for extension on

pedicel grounds, but he continued to be ill* Therefore,

he could not join the duties and he had been duly intinating

the Garrison Engineer(P} the need for extension of leave,

and his applications iiere supported by certificates of

authorised nedical attendanta. He has filed copies of

medical certificates - ohe dated 10*5«82 requesting for

leave on iiedical grounds upto 15*7«82 sent under Postal

Certificate and application dt«13«7*32 requesting for

extension on medical ground)} which was sent by registered

post* According to the applicant, he uas frustrated and

depressed. He aeht in a no^tice of three months for his

resignation from service buib as he improved and he became

fit for duty tie j resumed duty u»e«f,1 •8«84, alonguith

meditial ijpr^xf^atiai^roiiiHad3^al^^ . ,;The

therniasti?8anction;;^edBiv«d;;ljy.^;;him. was..uf»tb«i182 and

rthis sanction uas modified after 18 months.vide the Order

"^ted 26«9.33 and |he leave sanction uas changed from

•5i^5«82 :ito In October, 1982, he'iu»s Informed Ithat

stbe leave taccount/iervice book have -not been, received^ and ^

•in absence itherie!^ifivtbekleav:e3iperiod;;c.ould not be regularised

"and ^lisipay- and allowances uiil' be paid aftier regularisation

&of leave and aanction ^or r^rther periods^ of J.eav^ applied

were not issued due to non-availability of leave

record and thus the period of absence from %2*5*32 to

31•7*84 remained to be regularised* (n the meantime, the

Garrison Engineer in Duly, 1983 recomtaended initiation of
•"3<P

disciplinary proceedings for absence from duty without

,5V contd • • • 3/"
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pii*ili»¥iiui w« Evan HPL ltavs was avaUabla

to >ia cradit in nay, 1982 for grant of laava bayond :}£.S*82

and axtra ordinary laava on nedical grounds in axeeas of tha

Cradit balanoa oould ba grantad on the aerita of the caaa«

Xn Rarcht 1984/ ordera regarding proMOtion of the applicant

as Exacutiya Engineer and poating as S02 (Staff Officer

Grade 11} in the office of Chief Engineer Bhetinda, wore

iesued. But thia order uas anended by the order dated

8*6«1984 for rectification of a ^arical. error as the office

from where the applicant was being posted out : ; had been

ahown erroneously* In pursuance of the promotion orders
"-/was

referred to above, thii applicant^relieved of hie duty by

Garrison Engineer (P)* the applicant reported at the

office of poating on 24«8«84 and was taken on strength

with effect from the same data* Although the apjp»licant was

promoted as Exacutive Engineer but he was shown as Assistant

Exooutiwe :j:heapplicant ^ejpresehted the roattar

toxi^hiaf. Engineer3pax«onally and^4ie was Informed that as.

a disciplinary;^-case^«ae-ibeing^iiitiat^d^ainat him, itha

fepromation^could not be effected and thus he had been taken on

^^txength;^df A*E*£* The applicant has bean regularly

l5pei^forming;vtbe duties of Executive Engineer lUid ha» been

fallocated.duties of Executive Engineer of different .divisions.

^ArThevapplicantyle.inot.ijnly^dBprivad of bis designation but

: »̂ :;.?^lso^his-'pay ;ofh;E«ecutive~Engin8er ija8rnot being paid to

s .:S?7 ;j»s!him,j -Th«:applicant gaveprapresentations for release ;df

annual increments earned by him and legally dufe to hin

and which have been illegally withheld* The applicant has
(

alleged that he has suffered a loas of fe.25,000/- on

account of arsears due to him. Even his salary for the

month of October, 1984 was not paid to hiro and he is

suffering a monthly loss of fis*400/-. From the panel of

promotion, announced on 13*6.86, it was noticed that the

. Cont d* • •«• 4/—
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naae of tlii appiicaht ya« not includsd In tha aaid panel•
A raprasentation was nada on 19«9*1986 of tha aaaa but no

raply to the aana was given and in further panel for ad hoc

proaotions to the Grade of txeoutlve Engineer from 1*1*87

to 30»6«87 hie nana was hot included in the liet* '
, Zhi» /with
3« The disciplinary action agains^atai^ted v;^the

folloying charges

•Shri U.K«nainiy A»C.E« B/r has ipaen absshting hinaelf
from duty without peraiasion w.e.f,12,5.82, thereby
exhibiting groas aisconduct and lack of devotion of
Gout, duty which ia unbecoming of Govt* Servant and
therefore violating Rule 3(ii) and (iii) of CGS
(Conduct) Rules, 1964,"

4# An application was aubaittad by the applicant and

after a period.one year, orders regarding appointment of
• • <0 •

Enquiry Officer and Presenting Officer in the proposed

enquiry under rule 14 of CCS (CCA) Rules, 1965 were issued.

Enquiry proceedings started against the applicant In this

aanner. It was completed on 27.1.86 and the report was

:aubaitted^ i,n sFabcua^y ;^t9$6^^j^:i];ihai^a^^Br, the applicant

filed thB^ fii?st^appiication in^A£583/87 .praying that the

Orderspaasad^ by-Tespondentv no=,23^atad ^9 ,&ia6i (^annexure 23)
by which^her applitant was intimatedithat as he Is involved

in^-a. .diaciplinary case« his case for promotion es. well as

piacing^;sin:,position will be considered only after finalisation

of^.cdi&ciplinary:" proceedings..and'^sealed cover procedure is '

:jappliad only :lne4ta«a?joftepromotionc oa: regular basis ^
l4r-

5»v Subsequently, aome 16 months thereafter the penalty

of^reduction of pay by one; stage from fe^280d/- to ft5V2725/-? in
i ^

the tine scale for a period of two years with ^cumulative ; "

effect was passed by the appointing authority. Along with

it a copy of the order of the enquiry report was also given

to tha applicant. According to the applicant, the proceedings

of the enquiry were not given to him nor even the report of

V "VAi .h

the enquiry officer iJas given. The report was available to

contd.•.5/-
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hln on 26.9.07 only, the •pplicant was thus not given

reasonable opportunity to dsfend himself and was deprived of

the opportunities to represent on the Enquiry Report. This

uas thus, according to hi«, violation of the principles of H
natural justice and procedural lapses including in the matter

of chargesheet. The Enquiry Officer had come to the conclusion

that the charge against the applicant uas not proved. The

respondent no.1 did not accept the findings and took the/yiew

fehat the charge stands proved. The Union of India, respondent

no.l resisted the application and has

stated that disciplinary proceedings were under contemplation and

as such the applicant uas not promoted to the post of Executive

Engineer though orders were passed but he uas posted only as

Assistant Enecutive Engineer. So far as his l^ve is concerned,

whatever leave applications uere received, they uere Jt^^sanctioned.

It is to be noticed that at the time, of ad hoc

ipromotion oirder .:id;ohgujith#ss3:8tant Executive.^gi;natBrs, there
r • •

-was no&discipli^nsrytvpracaerding againsyt h^^:ThB; order uas

lpassBd5 in thet^ month"ijf narch^ :19&4ryand disciplinary proceedings

uerwuinitiated only in the month of Duly, 1984. The promotion

order was .passed^^^u^ the enquiry against him^uas under:,

CMmplBilian.• Even if abmething was being searched out, no

chargesheet had >een served upon the applicant. Accordingly,

? the^^«cti;on -of the-respondents^^ "not:cprompting the- applicant,

^^OKthe4»o8t^fT:£if»cutivesEngineer.ilaA,not legal or supported

by any lau and is without sanctioh of lau.v It uas aluays open

to the disciplinary authority to hold disciplinary proceedings

against the applicant and this action could also be taken

against him after his posting as.Executive Engineer. As the

disciplinary enquiry had already started, that is why tuifce
;

he uias not promoted as Executive Engineer on ad hoc basis. As

a matter of fact, there was no occasion for;considering him
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for promotinn as h® was entitled to be promoted •wen prior to

the disciplinary proceedings and he should have been promoted

as Executive Engineer in view of order passed in the month
of Plarch, 1984. ^
_ So far as inquiry proceedings are concerned, the same

Enquiry Officer was to consider the second application^of the
applicant as it uas by registered post and to dSdpbiil it off.
Further,- the Enquiry Officer's report was not given to the

applicant which ought to have been given to him befote iraposi-

tion of penalty. A reference leay be invited to a case, i.e.,

UNION OF INDIA & OTHERS US. PIOHD. RAPIZAN KHAN 1991(1) SL3 196

decided by the Supreme Court of India, In this context, the

application deserves to be allowed and following orders are

being passed i

The applicant shall be deemed to be in the post of

£^cutivB Engfnear iin ^Order-^datsd Pl^ch, ax juith
£effect^#rotr"thertdate^simil^afiiy- piafced ^other^^ssi stant Exec^^

'Engineers uerB 'TprximbtBd ;ai*d^ he iwill'be^ ien^feleid^ to th^consequen-
tialirbenefits including pay and salary etc.;

^Sb far as leave period is concernedfthe applicarit^s
• ...• - '-'t *'

apjalication for ieava will be considered in the light bf

relevant'Tules and whatever "leave is: admissible to him will ; s ;;

be granted; to mWiatrid the other period can also be treated: to

be leave without pay and payment,shall be made to him as

permissibld according to''4;he;nature of leave §rant#d> ,

iii) The punishment order is quashed. It is for the

respondents to hold the inquiry in case <Jiey desires to do so in

accordance with law ..from the stage of giving of the Enquiry

Report to the applicant*

The above directions shall be complied with within

•^1
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a period of three months from the date of communication

of this Order.

There will be no order as to costs.

(I.P. GUPTA)
PIEHBER (a)

26.7.91,

i

( U.C.SRIUASTAVA
VICE chairmanCd!

26e7,9U
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