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I , .

The three petitioners before us uere holding the posts

of UDC, Stenographer and 3uniQr Invastigator respectiualy

in their parent departmBnt, Thay'-usrs appointed on an ad hoc

basis in the Staff Inspection Unit of Ministry of Finance on

14i3,1978, 24,11,1978 and 4,12,1979 respectively. The orders

of appointment producad in the case shou that they would be

appointed initially on an £d hoc basis for a period of one

year and that they uould be appointed against transfer/

deputation quota vacancy provided such a vacancy becomes

aveilable in the meantim®. There are specific orders continuini

the _a^ hoc appointments upto 13,3,1982 so far as the first

/petitioner is concerned, upto 23,11,1981 so far as the second
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petitioner is concerned and upto 3,12,1981 so far as the

third petitioner is concerned. Thereafter, there /are no

specific orders continuing their appointments on ad hoc

basis or otherwise. The fact is that they were alloued to

continue in service as Technical Assistants, The petitioners

uere hoping to be absorbed by transfer/deputation as and uhen

the vacancies became available in that quota. At the relevant

point of time, recruitment to the post of Technical Assistant

was governed by the Ministry of Finance (Department of
I

Expenditure - Staff Inspection Unit) Recruitment Rules, 1965,

The rules provided that 40J& of the posts should be filled up

by promotion and 60!^ of the posts by transfer/deputation,

failing which by direct recruitment. The feeder category for

. promotion uas the cadre of Investigators,

2, So far as the qualification for transfer/deputation is

concerned, the prescription says that officers of the equivalent

status or officers drauing a basic pay falling uithin the scale

of pay applicable to the post or the next balou post from the

Central Government Departments, The petitioners did satisfy

this condition and uere, therefore, eligible for being appointed

by transfer/deputation basis uithin the.quota prescribed forS

them by the 1965 Rules, The Rules uere, however, amended w.e.f,

28,11,1985 by which two essential qualifications were prescribed

i.0, (i) a degree of a recognised University or its equivalent

y^(ii) 5 years regular service in the scale of Rs,425-800 or
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Rs,425-700, It is necessary to point out at this stage

that suen. before the rules were amended, a circular was

issued in the year 1901 to consider the cases of those uho

have put in at least 2 years of service for being appointed

as Technical Assistant on regular basis. The petitioners

uere required to submit their applications uithin the specific

time. Similar opportunities uere once again given in the

year 1983, The petitioners exercised such an option and

offered themselves. Be that as it may, no steps uere taken

for considering the cases of the ad hoc appointees on transfer/

deputation basis. It is only after the rules uere amended that

the steps uere taken to fill up the v/acancies, Even before

appointments were made', the petitioners approached the Tribunal

for relief and obtained an interim order on 28,7,1987 that

any appointment made to the post of Technical Assistant during

the pendency of these proceedings shall be subject to the

final decision in this case. In accordance uith the amended

rules, it is nou brought to our notice that several appointment

were made in tho year 1987 after the interim order came to

be issued. It is also brought to our notice that so far as

the three petitioners are concerned, they have also since been

appointed on regular basis u,e.f. 20,4,1989. The resulting
/

situation is that though the petitioners have also got into

the cadre of Technical Assistant, they have done so u,a, f,

^20,4,1989 uhereas the others who hed joined as ad hoc
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Technical Assistants later than the petitioners yere able

to secure regular appointment as Technical Assistants u.e.f,

29.7,19B7 onuards. This has resulted in an aui<ward situation

of seniors becoming juniors in the cadre of Technical Assistants.

It is in this background that tije have to examine the contentions

of the petitioners in this case,

3, The principal contention of Shri Batra, learned counsel

for the petitioners, is that the respondents in fairness ought

to have kept the assurance which they gave uhen the petitioners

were given ad hoc appointment as Technical Assistants, Ue have

already adverted to the specific assurance given in uriting that
/

\

they would be given regular appointment as and when the vacancies

became available in the quota meant for appointment on transfer/

deputation basis. It is settled law that so far as the vacancies

are concerned, they should be filled up within a reasonable

period from the date of occurrence of the vacancies by applying

the rules which were in force at the relevant point of time. It

was contended that if^ the respondents had taken such steps, the

petitioners would have secured their appointments even before

the rules were amended in November, 1985, On the question as

to whether the vacancies were available or not, Shri ^erma,

learned counsel for the respondents, submitted that the

petitioners can claim for consideration their appointments only

in the quota meant for transfer/deputation, which is 60^ of

^the vacancies and that they cannot lay their claims for other
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of the vacancies meant to bs filled up by promotion, Shri

Uerma pointed out that though the feeder cadre for promotion

namely^ the Investigatoife was abolished sometime in the year 1973,

in the absence of amendment to the statutory rules, 40% of the

vacancies meant for promotion could not be made available for

being filled up by tranafer/deputation. It is unnecessary to

examine this contention for ue find from the pleadings that there

is a clear admission by the respondents that the vacancies uert

available. In paragraph 6,7 of the reply, it is stated as

follows:

♦*The amendments to the Recruitment RoIb s of 1965 uere

under process. Till their finalisation, regular

appointments uara not desirable in spite of long term

vacancies available in the grade. Hence ad hoc

appointments uere continuBd**,

4, In the context of this case where ^ the petitioners

have assBxted their rights for regular appointment in the quota

meant for being filled up by transfer/deputation basis, the

statement made in the reply must be understood as conveying

that the vacancies uere available for being filled up by the

. process of transfer/deputation. If it uasthecase of the

respondents that the requisite number of vecancies uere not

aveilable for being filled up by the process of transfer/

deputation, the respondents uould have given necessary figures

in this behalf and demonstrated that there uere no vacancies in

which the petitioners could have been appointed in that quota,

proceed on that basis having regard to the nature
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of the pleadings that the necessary vacancies were

availabla for being filled up in the quota of transfer/

deputation. This was, however, not done because the

amendment of the recruitment rules was under,process. It

is necessary to point out that one can appreciate non-

filling of the vacancies for a reasonable period when amend-

nient of recruitment rules is under contemplation. But it

is necessary to point out that this is a case in which the

petitianers have continued as ^ hoc appointees for nearly

seven years before the rules came to be amended in the year

1985, In fairness, the vacancies that were available should

have beon filled up by applying the rules that uere in force

at the relevant point of time. As already stated, th«

petitioners were eligible in accordance with the 1S65 rules

for being appointed by transfer/deputation basis. So far
\

as the question of suitability of the petitioners is concerned,

ther# is sufficient material before us in favour of the

petitioners. The first factor is that the petitioners war*

continued in the post of Technical Assistant even after the

rules were amended in the year 1985 which randeredthe petitionei

ineligible for appointment under the amended rules. Another

factor to be noticed is that the respondents themselves gave

to the petitioners
regular appointments/w.e,f, 20,4,1989 though they uere not

eligible in accordance with ths amended rules. The only
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reasonable inference to be drawn is that this must be

deaiTiBd to have been dona in exercise of ths relaxatien of

the pousrs conferred in Rule 12 of th© Rules, It is,

therefore, clear that the^ respondents thooiselves felt

that the p«titionsrs* cases ware fit enough to be considered

in relaxation of the rules for appointrafnt as Technical

Assistants in ths quota meant for transfer/deputation.

Having regard to these facts and circumstances of the case,

ue have no hssitation in holding that non-appointment of the

petitioners was mainly for the reason that the respondents

took the vieu that as they contemplated amendment of the

rules, they need not fill up the vacancies, Ue are inclined

to take the vieu that action of the respondents is unreasonable

having regard to the facts of the case that the petitioners
the assurance

usre given appointments on ad hoc basis on/ that they would

be appointed in the quota meant for transfer/deputation as

and uhen the vacancies became available* The second factor
c-

is that they were continued in service for several years and

even after the 1985 rules were amended, the respondents

appointed the petitioners in relaxation of the rules w.e.f,

\

20,4,1989, Though orima facie the respondents have done justice

though belatedly, it is not adequate and it has rasultcd in

an unjust discrimination against the petitioners. If the

action was taken in time, the petitioners would have
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found their place in the seniority earlier than their

juniors as regular appointments uere made only in the year

1987 when some of the juniors of the petitioners who uera

eligible secured regular appointment. This has brought about

a situation of the seniors becoming juniors in the cadre of

Technical Assistants, As this is manifestly unjust, ue

consider it appropriate to issue a direction to neutralise

the discrimination flouing from the situation as discussed

abov/e,

S, As ue are satisfied that the petitioners should have

bean appointed in accordance uith the legitimate seniority

\

in the quora meant for being filled up by the process of

transfer/deputation, ue are inclined to take the view that

they should be given ranking for the purpose of seniority

among th® Technical Assistants in the same order in which

they came to be appointed on ad hoc basis as Technical

Assistants, Though those uho should have been regularly

appointed as Technical Assistants are not parties in these

proceedings, in visu of the fact that an interim order

was made on 20,7,1987 by the Tribunal that any appointment

shall be made subject to the final outcome of this application,

non-impleading of the persons uho were subsequently appointed

cannot come in the uay to place the petitioners in such a

manner in appropriate posititions, if necessary placing them

those uho have been appointed during the pendency of this
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application,

6, For the reasons stated above, this petition is partly

allowed, Ue direct the respondents to reassign ranking to

the three petitioners in the cadre of Technical Assistants in

the Staff Inspection Unit deeming that they uere appointed as

on the dates on which their immediate juniors holding ed hoc

appointments were regularly appointed to that cadre during

the pendency of these proceedings. The seniority shall b©

given to the petitioners in the light of the above directions.

No costs,

" /i
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100952. I*1EMBER(A) CHAIRMAN
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