IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

NEW DELHI

. OA. No. 5¢/¢7 198
T.A. No.

DATE OF DECISION  29-7~1987

shri P.N. Mishra Petitioner Applicant

In person

Advocate for the Petitioner(s)

Versus

Union of Indiz & Ors. Respondent

ShI‘i m aL Iy Uerma

Advocate for the Respondent(s)

CORAM :

The Hon’ble Mr. Justice J.0. Jain, Vice~Chairman

The Hon’ble Mr, Birbal Nath, Administrative Member

Whether Reporters of local papers may be allowed to see the Judgement ?. .
To be referred to the Reporter or not ? ~NO

|

2

. 3. Whether their Lordships wish to see the fair copy of the Judgement ? ND .
4, whethsr to be gfirculated to 3]..1 the Benches ? N

o
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MEMSER (A)
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Shri RP,f. Mishra N Applicant
Vs, )
Union of India & Ors, see , Respondents,

CCRAM: Hon'ble Mre Justice 3.0, Jzin, Vice-Chairman,

Hon'ble Mr, Birbal Nath, Administrative Member.
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applicantz In person.

For the rospondents, Shri M.L. Verma, counsel.

JUDGMENT
(delivered by Mr, Birbal Math),

The applicant, Shri P.S. Nishré, who was working as
Tradesman 'A' in the Aerial Delivery. wesearch and Develcpment
Establisiment (hereimafter called '4.0,R.D.E,') Agra C:ntt.,

Was transferred vide R & D Hgrs. letter Nd. RDHQ/247UB/ADHDE/Pers°9
dated 23rd July, 1986 to the Research & Develipmgnt Establis .ment,
Pune and was relieved of his dutiés with effect from lst Aucust,
1988, The applicant has challenged tﬁis transfer by filing th%s
application under Sgction 19 of the Administrative Tribunals Act,
1985 con ths grounds that the traﬁsPer order was punitive and

malafide, hebeaing anindustri:l vorker yho-was declared permanent in

&

his post at ADRDE, Agrz Contt., ~ a defence installation registered

under the Factories Act, 1946—ard that he is a protected workman

under the Insutrial Dispgutes Act and, thacre{ooo, Yo ouuld neb b
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transferred from his place of posting.

2, . We have given careful thought to the arguments advanced
at the har and the documents placad before us. From the documents
placed before us, it is found that the applicant, Shri P.N. Mishra

was posted to 'ADRDE! Agra with effect from 3rd November, 1973 from

i

SPL, Delhi on administrative grounds, The Administration had

-~

préFarred an allegation of indiscipline against the applicant

/@J{
and Wg. Cdr, I.S, Gupta, Director, QDRDF/placed him under suspension

~

on 27,9,1982, In support of éhe challenge to the order peiné
punitive, the applicant has maintained that in the pefiod from

1982 to 1985, as General Secretary of the Trade Union, he had made
seugral allegations against tha Diractof of the Eétablishment,

ug, Cdr. I.5. Gupta, who was reporfedly involved in corrupt practices
causing heavy loss to the Government, The Director Had; thegefcre,
ordered his permanenﬁ transfer to.Pune as a measure of vindictiveness
and that he had been denied all his pay and allocwances sincethis
order of transfer. It was admitted that Wo. Cdr.lI.S. Gupta had also
been_transﬁerred from Agra to New Delhi during the same month, i.a,
August, 1986, The épplieant madé a representation dated 6th August,

and preferred an appeal dated 3rd December, 1986 against his transfer

s

which were rejected.

Though it is a fact that the applicant had been
\

making some allmations in the capacity of the General Secretary,

Aerial Delivery Research &‘Development Establishment Karamchari
/

k

1986

Sangh, Agra Cahtt. as well as in his indivi@ual capacity as Tradesman 'A‘,

N

to the higher authorities and the Director, ADRDE Agra was called upon to

send his comments on them, this itself cannot be said to be the basis

of the transfer, It has to be nated that there was rivalry betuwsen

the Trads Unions and in the game of one upmanship, there had been a



a vitiated atmoépheﬁe due to various sqguabbles in which the
Administration was put to a hard test. It is true that the Director
ADRDE, Agra bhad recommendsd to post the applican:t out of agra, the
applicant's transfer was not orderad by the Director, ADRDE but by
fhe Director-Genéral, Research & Dsvelopment. The following order

of the Director-Ceneral, Ressarch & Development, is extracted below

to show the origin of the order of transfer of the applicants-

"Bharat Sarkar

Raksha Mantralaya
Anusandhan Tatha Vikas
Sangthan, DH{ Dak Ghar,
New Delhi,

~

RDH.;/24708/ADROE/Pers~9 -

The Director

Agrial Delivery Research &
Development Esthblishment
Station Road, Agra Cantt.

7

Posting/Transfer ~ éhri P.M, Mishra, Tradesman 'A!

Reference your letter No.ADRDE/CON/49 dated 05 Jun 86.

.2, The following posting is ordered with imnediate effectsi-
Name & Designation From to Remarks

Shri P.N. Mishra, ADRDE, R&DE(E)} Against the post
Tradesman ‘A’ Agra Fune of Tradesman 'A!
: being transferrsd
from ADRDE to R&DE (E£).

3. The above named individual will be entitled for TA/DA
and joining time as per existing rules., However, he will remain
on the seniority roll of ADR&DE for further promotion and
confirmation,

Sd/-
(S .LONGANATHAN )
Asstt Dir {Pers-23)
for Director General Research & Development!

'

e It is, therefore, clear that the transfer of the applicant

was not ordered by the Dirsctor, ADRDE, Agra, Wge Cdr, I.5. Gupta, but

by the Director-Gsneral, Research & Development, who must have taken
into account all the pros and ccns as he had been receiving various
allegations both against the Dircctor, ATRDE as well as on the activities

of ths abp;icant. is such, it cannot be held that the impugnec transfer
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arisses out of malafides and is punitive in nature.

3e The-mext contention‘of the appl@cant that he is a
protected workman under the Industrial Disputes Act and being the
General Secrctary of the Organisation, he could not be‘posféd
away frqm the place of his posting, needé to be examined,
The stand of the' applicant thatthe,is a workman under the
Indistrual Disputes Act . is un-~rsbutted. He is a Tradesman 'A’
category and is definitely an industrial worker. Houwever, the
Avitoct : A
dispute revclves qéythe point whether he is a protected workman or
not. To support his cleim for being a protected workman, the
applicant has felied upon the letter dated 10th Decs, 1985 issued by
the Registrar,.Trade Unions, Kanpur, wherein it hagﬁbesn held that
he was electod Secretary in the election held an éﬁi3.1981.
However, the same officer, vide his letter dated 17th April, 1556,
intimated that the intimation regarding Shri P.N. Mishra being the
Secretary of the Union was a typoéfaphical’mistake and instead,
the name of Shri Agan Lal should be substituted. Whereas the
status of the'applicant as a workman under the Industrial Disputes
Act has to be accepted in toto, he canmot be held to be a protectad

workman, being the office bearer of the Trade Union as the

Registrar, Trade Unions, Kappur has, vide his letter of 17th

-—

/K
April, 1986, stated that the applicant was rolmeze Secretary of the

Woo B Ldefen, Seesy oy ISt
Union and badbesr—repizecctity Shri Agan La%! There is rothing con

the documents to show that this letter of the Registrar, Trade Unions

suffers from any lacuna.

It was argued on behalf of the applicant that under

N

Section 25-F of the Industrial Disputes Act, he could not be

transferred beyond a radius of five miles from the establishment

-
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tc which he belcnged. We find no force ir this argument becausg
this Section deals with the entitlement of workmen to compensation
in certain cases, i.e. if a Qorkman is transferred éo'any other
gstabhlishment in the same town or village or situate within a radius
of five miles from the establishment to which he belonged, This

section has to be read in contiruation of Section 25C which deals
A

with the rights of workmen laid off for compensation. Uhereas Section
25C creats right to lay-off compensation in favour cf>laid off workman,
Sgction 25-E enumerates the circumstances which will dis~entitle him to
lay-off compensation. This Section, therefore, does not help the
applicant. Therefore, we find fhat neither the applicant is a protected
workman whose transfer cannot be effected in view of the rights under
the Industrial Disputes Act, nor the provisions of Section 25-E of the Act
are applicable iﬁ this case, It was also argued that the duties at
"ADRDE, Agra Cantt. and R&DE Pune are not the same, This is a matter of
detall. which the épplioant canrnot press into service sincé he has never
joined his duties at Pune.
4, In view of the foregeoing discussion of facts and law, we
find the Application to be without merit and dismiss the same, with

- v _
no order/ii/gé/égsts. /jjlo,

ralias !

(8 HB:L)/NATH) ' (3.0, éAIN)

Member (A} Vice-Chd¥irman
29.7,1987 29.7.1987



