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CJ— - P L—wu\NL{gLﬂ/L;g | <5§/L .

(Ch.Ramakrishna Rao) . ' _( S.P, fu‘hkerjij
Judicial Member ‘ Administrative Hember




ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENGH: DELHI

e e 30 00

Regn, No . OA=560/87 _ Date: 30.6.87.

Smte.Anita Sharma & Ors. cee Hpplicantse
Versus
Union of India & Ors, oo st Hesponuents.;
For Applicants. oes onri M,N.Sengal,
Advocate
For Respondents., eee Shri P.H.Ramchandani,
Advoceates

CORAMS Hon‘gle Shri SJP.Mikerji,Administrative Member
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J UUG.EXVIL‘:J.\I j. N
(Delivered by Shri Ch.Ramakrishna Rao)

The applicants eare holders of Group A posts of Assistant
Technical Advisers (ATAs)/Food & Nutrition Extension Officers
(FNEOs). The duties assigned to them are inter alias

(1) To formulate proposals for the conservation and
effective utilisation of food.

(11) To assess the patterns of consumption of food
and to formulate programmes for the promotion
of suiltable dietary habits so &@s to improve the
nutrirtional status of the people.

(1ii) To develop low cost balanced diets based on
locally available food stufts for olrLeL@nt
regions and to popularise the sam

(iv) To undertake extension programmes for tne

- dissemination of nutrition educatlon,
preservation of fruits and vegetables, etc,
to the people.
(v) . To give technical advice in regard to stancar

and SpQClLlC&blon for LOOdSbUffD, their processing,

packing, @tc,
24 The target of attack in this application is O fice Order
No.l17/87 CHT dated 15,4487 (for short,the order) issued by
the Department of Food. in the Ministry of Food and Civil
uUOulleS, Government of India (Department, for short)
transferring the applicants among others working at the
places mentioned in Column No.3 of the order to the nlaces

mentionea in Column No.4.
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, 30 Shri QLN.Sehgal, Learned Counsel for the applicants
strenuously contends A{hat the applicants havé been transferre

to posts newly created at\several places mentioned in the
order and the creatioh of such posts was not done with the:
approval of ‘the Minister Inéharge of_thé départment,
according to the allocation of work between linisters dated
20,5,1986 (annexure V11}, Shﬁi P,H.Ramchandani, iearned
Counsel far the respondents urges that in the present case

A new posts have not been created and on the basis of the

‘recommendations of the Staff Inspection Unit(SIU) of the
Ministry of Finance, thé strength\of the ATAs/FNEOs in the
pay scale of Rs,2200-4000 was reduced freﬁ 33 to 27.
According te him the said posts were on All India basis and
it becamé nessary to redeploy.them at different piaces in
, "the country in public interest so as to obtain optimum

-utilisation of their services, Learned Gounsel invites our

4 : :

attention to the. following statement made on behalf of the
respondents in their reply to the applicatlon:

"Prior to the present redeployment and transfers,

there was considerable imbalance in the deployment

Of the FP\IEOS/ATJ’%S. -oooo‘oncoaou'ooo---;o--.goono’
Ciebrevesecescrasee.asial As a result of the
redeployment new ordered, FNEOs/ATAs would cover

27 States/Union Tercitories as against the coverage

of 13 States/Unien Territeries prior to the present
redeployment. This would not enly extend the ,
technical supervisien and guidance to several of the
field units which did not have this benefit hitherto
but alse enable effective liaison and coordination
with the Governments of the States net covered earlier
in organising nutrition educatilon pregrammes, and
thereby make fér better utilisation of these officers.”

~ 4. . Ue have carefully examined the rival contentions, e
are satisfied that the present case does not invelve any
creation of new ﬁosts but optimum utilisation of the ATAs/
FNEQS by effecting transfers as set out in the orders
5. Shri Sehgal next contends that the order is vitiated

by malafides. He developed his arguments thus: the gn Dassg

i
s
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Hh

transfer of ATAs/FNEOs was made just before the expil

the perioed of deputation of Respondent Ne.o (R-2)
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'é"Joint Secretary (Admn:27. There has never been mass transters
of ATAs/FNEOs prior to the passing of the orcer and it was only
done with a view to create chaotic condition in the department
and to harass.the applicants.

»,

O Shri Ramchancani, learned Counsel for the respondents
ground that
~submits that the order is in no way vitiated on the Zit was
passed on the eve of the expiry of the QGputation period of
B-2 and on account of this co—incidencezgs not open to
challenge., According to him the fact that the ATAs/FNEOs
were ‘transferred en masse does not bear out the plea of
malafides on the ‘part of the respondents..
T s In our view, the allegation of malafides has to be
proved by placing betore ths Court material-circumstantial
or otherwise= of a cogent chéractegzdem5nstrate that the
orcders were passed by the authorities concerned with oblique

motives. The following observations of Raghava Rao J.in

A.K,Gopalan,In re,-A,I,8B,=1953 Mad-41l, contains the tests
for determining whether the action of the Government is

bonafide or not;

"4s to the law on the matter, I wish to make it clear
that as 1 apprehend it, in the case of iraudulent
execution of a statutory power, as in the case of
fraudulent execution of a power to appoint under a
deed or will or of any common law power, Lne frnaud
does not necessarily imply any moral turpitude, but
consists in the exercise oi the power for purposes
foreign to those for wnich it is in law intended.
Persons exarcilsing such power Dy tnem cannot pPe held
invalid except on proof of malafies, or indirect

. motive or of some improper conduct materially
affecting such exercise.”

(Emphasis supplied)

The law as enunciated in the decision supra has been dpplied

by the Supreme Court in cases where the power to transfer an

l.—.)

officer is exercised by the authorities vis~a-vis Articles

14 and 16 of the Constitution of Inuia, In E.P.8cvapns v..

Statement of Taril Nadu A.I.R. 1974 5.C.555,Justice Bhagwatil,

J. (as he then Was) speaking for the majority held:
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"Articles 14 and 16 strike at the arbitrariness in
State action and ensure fairness and equality of
treatment, They require that State action must be
based on valid relevant principles applicable
alike to all similarly situate and it must not be
guided by any extraneous or irrselevant considerations
because that would be denial of equality. Where
the opérative reason for State action as distinguisned
from motive inducing from the ante chamber of the
mind, 1s not legitimate and relevant but is
extraneous and outside the area of permissible
considerations, it woult amount to mala fide
exercise of power and that is hit by Articles 14
and 16." (Emphasis supplied).

8. Applying the tests exigible from the judicial dicta
rererred to above, we do not find any allegation in the
» present case that RB-2 had any ill will against the

applicants or he importad any impermiésible or extraneou§
consideration in the matter of effecting the transfer of
ATAs /FNEOs covéred by the order, The circumstances relied
upon by Shri Sehgal are much too tenuous to support the plea
of malafides and ~we., therefore,reject the Séme,

9. Shri,Sehgal challenges the order on the ground that
it was passed at the level: of R—Z_Without obtaining the
sanction of the Secretary—lnohérge of the department and as
such it has no legal validity;lénri Ramchandani however,
submits thst the order does not rest on the decision of R-Z.
but it was passed after being put Qp to the Secretary.

10, fle have perused the confidential file relating to the
posting/transfers of'ATAs/FNEOS and we find therefrom that
the proposals were put up by Director (P) on 3.4.87 to R=2,

who in his turn marked it to Secretary (P). From the noting

L

dated 10.4.19387, it appearsvtbat R-2 discussed the matter
with the Secretary and purport of the discussion was set out
therein. The matter 2lso seems to have been further discussead
by thé Secretary.on 14.4,.87 and the order was issued only
thereafter, vle are, therefore, satisfied that the order is

not tne cutcome of the decision taken at the level of &-2

CL% - |
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as alleged by the applicants but as a result of the discussior
held by the B-2 with the Secretary Incharge of the department.

11. - - Lt is usually expected of the Secretary to record a

L] '

' T but

note of his own /ithe practice has long existed that Secretary

being too busy with other important and pressing matters may

’

not have ths time to do so and he may leave 1t to the

officer who discussed the matter with him to incorporate the
o » Co on the file )
gist of the clscussionéand follow up the metter in the ligh

v
/

thereof, e find nothing objectionanle in this procadure
waich is based on expediency and any noting made at the

level of wvery senior officer of the status of Joint Secretary

t

It is pertinent to note that the representations made by

¢ applicants against the order transferring them were

','_'J'

t

actually marked by R-2"to tne Secretary (F),who noted;

oy agree with J.5." and signed undernaath, This puts the

matter beyond doubt because unless the matter was discussed
it

and approved edrlier by the Secretary, /cculc not have had

his concurrence at a later stage in the context . o

-l

jy

the

‘representations made by the epplicants regarding their

-

transiers,
12, Shri Sehgal next contends that the nature of the
duties performed by the applicants is such that knowledge
prevelent
of the ianouage-‘é, . at the places whcrg they are posted
is essential for the discharge of their duties, _Shri
Ramchandani, on the other hand, sub wts that the role of
ATAs/FNEOs is of a supervisory/advisory nature; that the
demonctration officers working under them actualily conauct
the training and educational programmes in rural and urban
areas and these cificers come in direct contact with the
people and not ATAS/FNEOS;‘and as such knowledge of leocal
language is not a must' for the discharge of the duties of

the applicants. Shri Ramchandani also invites oufl a

P
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to the -fact that the posts of ATAs/FNEOs being on ALl India
‘basis the incumbents thereof are liaole to be transferred

to any place in the country ana. it is .specitically stateo

so in the appointmenf letters of the applicants,

l?. - In our view, even if the applicantS‘aro not familiar

with the local laenguage, it will not in any way hamper the

discharge of their duties., Further being members of an all

India service they are bound to obey. the orders of transfer.
7 . ~ - o
As observed by the Supreme Court in B.Naradha Rao Vs State

grnataka, 1986-A.f C,=558;

“An order of transfer does net ipso facto vary to the
dlsaovantage of a government servant any of his _
ConGlLlonS O'r Sewlcvnoooc.aoeoocoooon-'ouoao-oio'.a

Transfer of a governncnt servant who is appo1nteo
to a pdrtlcuiar cadre of transferable posts from one*
place te another is an ordinary incident eof service,
No 'government servant can claim to remain in a
particular place or in a particular post unlﬁss, his
appointment itselt is to g specified, non-transie rable
pest, lhererore,,a transfer order per se made -in the
exlgencies ot service does not result in alteration of
any of the coenditions of service, express or implied,
to the disadvantage ot the concerneo government servant
However, a transfer order which is mala fide and not
made in public interest but mace for collateral purpose
with oblique motives ‘and in colourapble exercise of
power is vitiated by abuse of power and is open to
cnailenge oeror@ court being wholly illegal and void."

It is thus clear tnat a Governmant servant is amenaole to

~transfer unless hlS letter of aop01ntment excludes from .its

purview the right of the Government to transfer him. This
oe01510n also rolturatesthe view that a trenster order.is’
open to cnall@nge only on the ground of malafides which ias.
already ’ statedi;: by us is not present in the instant case,
14, Shri 5ehgal vehemently oonoends that the guidelines
cohtoined in the Office Hemorancdum (O./.) dated 10.12,82
issued by the Department have not. been observed ibasmuch as
considerations such as thejspousegliving teogether at the ‘same
place, eduoation of school going children;'

have not been taken iﬁto account account by the d@partment

while passing the order. Shri Ramchandani invites our

(A -
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gttention to the provision in the guidelines issued by the

department wherein it is stated: ‘

"Husband -& Wife teams may be kept together as_far
as possiule, of course, within the framework of
The maximunm stay of 6 years or 4 years as the
case may be, at one place." (Emphasis supplied)

He also relies on the O, dated 3.4.1986 issued by the
department of Persennel and Training wherein it is clearly

statea:
"As far as possible and within the constraints of
administrative feasipbillty'™, husband and Wiie may
be posted at tne same station.” (Emphasis supplied)

Shri Ramchandani, therefore, urges that it is not imperative
to keep both husband and wife at the same place:. if it is
not possible to transfer the spouse to that stations So
-far as the édﬁcation of children is.concerned, he submits
that the order has been issued in ﬁhe month of April to
enable the pérsonbﬁransferred,among whom the applicants
figureq, to make suitable arrangements in the matter of

educating their children at the places where they have been

~
'

pdsted.
15, e have given anxious thoughtto the rival bonfentions
As aptly ouserved by Khalid J. of thé Kerala High Court

- {as he then was) in RB,Pushpakaran W, Chairman, Coir Board

(Kerala). 1979(1) SLR~309:

"An order of transfer can uproot a family, cause
irreparable harm to an employee and drive him
into desperation. It is on acceunt of this, that
transters when effectéd by way ofipunishment,
thfough on the face ot it may bear the insignia
of. ilnnocence, .are quashed by courts”, This is
the human aspect of the matter.®

These observations were cited with approval by this Tribunal

in its decision in K,K.Jindal Vs, General Manader. Northern

Railway and Ors, AIR-1986-C.A.T.=304. It is, therefore,
inherent:@ in the very concept of transfer tnat the person

transterred from one station to another has to faceé several

y
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personal/domestic problems but if it is done in public interest
and not by way of punishment or on extrancus considerations,
he can have no grivance., The personal/domestic difficulties
facing the applicants-were duly consicered by the responcents

their were examined
and Sl representations/in the light of the guidelines containec
in thoe C.is, referred to in paraéraph L4 reterred to above.
The subsequent r@prese'tations filed by the applicants were
also duly examihed and from the confidential file placed before
us on behalf of the respondents, it appears that in transferre-

ing the applicants they have been as considarate as possible,

Fh
o

el aggrieved by the administrative

though the applicants may
decision. In our wview it 1s not open to us in these’
proceedings to reappraise the merits and demerits of the order.

1

[op)

. In the presant case the facts which necessieted the
order being issued by the depertment have already been
acverteda to by us in the foregoing paragraphs. He may also
extract the following statemsnt from the reply filed on behalf
of the respondents which furtheér gmplifies the object and
purpose eif. issuing the order;

"In redeploying the FNEOs/ATAs, it was nccessary to
transier all those who had been at a particular
station Tor a long time so as to familiarize Thum
with the working of the field units in other parts
of the country and thereby broad-basing their
experience and enabling them to discharge thelr
supervisory role betie=—which is clearly in the
larger public interest.®

We are, theretore, satistied that the order was passed in
public interest.

174 shri. Sehgal next contends that as many as 7 out of

20 covered by the order were interchanged from the postgwnere
they were .holding to - the poststo which they were transierred

and this was done in violation of the ban cn rotational

Ramchandani, on the other hand, submits that the order under

challange is not in the nature of rotational transfer,

C&/“?/ | - S ,
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to label

have examined the

meaning of that

the /-

expression as understood

lhe order nas been passed,

optimum utilisation of the ATAs/FNEOs

might have been an interchange of the

caseas.
19,
there i

Divisio

=

Shri 5.

(D

hga

(D

fic
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n) at Hapur and Lucknow

ot Food and

e
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not

rival contentions, e are/inclined

as already‘observed(by us, for

and in so

This in our view,does not vitiated the order.

ATAs/FNEOs in a few

Nutrition Board (\u rition

to which places applicants

the order as effecting any ‘rotational transteriwithin

in administre tlve paPJanCL.

doing there

challenges the order on the ground% that

No.l and 2 have been transterred and there is no sanctioned

post of AlAs/FNEOs in Jammu where applicant

20,

Shri Ramchandani invites our attention to the reply

No.3 is posted.

tiled on behalf of the respondents in paragraph 6.12 in

which i

t is sbatod

"In the redeployment ordered, inter alia

heaoqudrters at Lucknow and one to the Indian CGrain

one post of
FNEO/ATA has been assigned to Jammu & Kashmir with
headquarters at Jamau, one post to Uttar Pradeshwith

Storage institute at Hapur to take care of the
In stitutiomal training on nutrition education to he

tarted at the Institute. It is also submitted that
the Department of Food of which hutrition Uivision

is a part has offices

at each of these places and

necessary instructions as to the office irom where the
applicants have to operate, were issued vide the
Department®s letter dated 23.4.1987 addressed to
regional Deputy Technical Adviscrs who are the

controlling officers of

applicants in their respective regions {(Annexure

Yie do not find any substance in the challen

ge

o

the

the NF& qs/hiﬁ.s inciuding the

A1),

‘of applicants

l,2 and 3 as we find the explanation contained in tne reply

extracted above to be convincing.

21y

To sum. up, the present case does not involve

any

cragtion of new posts but only optimum utilisation of the

post of
of tne

passad

ATAs/FNEOs necessiated on aocounb of the reduction

strength of FNEOs/ATAs from 33 to 47,

in public intecrest

personal inconvenience to

respond

(A

ents to th tent

The order w

though it might have entailed

the applicants,which the

have
feasible,:/ tried

to

alleviate

-~
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. The applicants have not succeeded in establishing the
allegation'of,mgigz s levelled against the responaents.
and as such the draer does not suffer from .any infirmity..
22, :Shri'Sehgal has filed written arguments on behalf
of the applicants which are by and- large a recapitulation
of the oral.érguments.'ﬁé nave gone through the same before
delivering the judgementw -

B
234 For the reasons glvan in the foregoing, we uphold the
validity of the impugnad order and dlreCL the applicants to
‘!‘ join duty at the places to which *Hey have been transterred
‘ on or hefore 1. .1987
24, In the result, the application is dismissed. There

will, however, be no order as to costs,

\ . . VA Q—v\m-é’\l'p'\;:- it %F% )
( Ch,Remakrishna Rao) _ ( S.P. Mukerji )
Judicial Member - . Admwnlqt“abwve Member
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