. Shri Tripursri Jha -

O e P

IN THe C:-."JTBAL ADr INISTRATIVE TRIBU'\RL

PRINCIFAL B..N:H, NeW DELHI

wgfﬁ?

' Regn.Nos. OA 1376/87 /455Lé£
with 04 11617@7‘165‘1513/87 OA 619/87, oA .1030/87,

Niss Usha Kumari Anand
_ Vs.
. Union of India

Shri Mahesh Kumar Singh & Othérs

0 o Vs.

Union of India

Shri Sandeep Kumar Sharma & Another
: Vs,
Union of Indla

Shr1 Yogesh Kumar & Other<
Vs, -

" “Union of India

Shr:. Sudhakar Sn.ngh Another
Vs,
Unlon of India

‘Smt+ Poonam Khanna

i Vse.

zUnion of Indis -

-Shri Davinder Kumar
Vs,

Unlon of Indla

Kunarl Saroj & Another
‘ Vs,

‘Union of India. o

Shri Sushil Kumsr Srivastava & Others
Vs,
Union of India

Vs,

Union of Indiz

Miss Indu Bali & Others
‘VSC

Union of India

Vicdya Rani & Another
Vs,

Union of India-

@
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we'defpplicants .

ess'sRespondents

u.\ﬁApplicqnt§

o'v's/iRespondent s

. .'.Appli cant

»vesRespondents

oo '.!.Applicant )

v s.s’sRespondents

‘??..mﬁpplicants

'ss e« ReSpondents

s owsdpplicants

«+s'sRespondents

ola's .Applica nt

'6...Respondents

. o'o‘.AppliC ants

wseeRespondents
‘eee .Applicant

e e elespondents
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‘. . _For the Applicant’ - %y -

‘Raje Ram'Gupta"
et i ., .vs.__: . _i‘““ .
S Unlon o Indla o el

ehpplicant

‘s JRespondents

Shri Nawal K¢shore
‘VS .

Union of Indis

WeApplicant

Shri Virod Kumar Sharma
Vs;
Union.of ‘India:

‘;%&pplicant‘:

, i''sRespondents
Shr1 Abhai- Kumar Sinha & Others,
"y, | :
Union of India -~
Shri Gajender Sharms
T Vse
- Union of Indie

Cd

. w.Respondent=

- Shri Suresh Kumer . .
' ’ VS. I .
Union of India

ru\ppl;cant

*4Respondents
Smts Tajender Kaur:
_Union of India’ ) « sRespondents
For ‘the Applicants in a1l the .

above mentioned cases = - -

' o A Counsel

For the. _Respondents ‘in all
the abOVe mentloned cases

Counsel

Reqrri‘.‘ch,.O‘k»'l747/88

Shri Netar pal -
)" ,VS.

;Unibn bﬁ;Iﬁdia & Othars , ..Respondents

Counsel

‘Rfﬂﬁﬁmmmmms”z - +sNone

chn No.cA 13_5/ 87

Shri D, Thenguvelu & O»hers . Applicants
Vs,

Unicn of India" . sRespondents

For the Applicants -
Counsel

For the Resﬁénﬁents'

. ".-.jRespondeh'ts' )

_twhpplicants-

igiiRespondents _-

oApplicant

' %aApricant”

.wApblicapt o

weShri B.S. Malnee.

..Shr1 Jagjlt Singh.

WeShri VP, Sharna,

.oShri B,S, Liainee,

..«h‘l 0.3, ﬂoolrl,
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' shri Dhirendra Garg T .Appllcant ;
Vs, ‘ T ; , :
Um.on of India o E . % JRespondents .
'Shn Ravindra Singh & Others - ’ "-'.".Applig:ants'- ;
R £ ~ ‘ L ‘
'Unlon of India - e .';ReSpqndei'_xts g 4
Shn Sh:.va":. I.:Lsra & chers . »sApplicants ‘
S Vs ' : . 1
Union of India _ - .- .. - . ¥.Respondents ‘
Shri Anil Vyas "~ - . o ..Appl;i.cént
.. Vs “ o |
Union of India -~ .- . © oewRespondents
Shpi Vipin Behari & Others. . - - «fhApplicants \
= Vs, R B
_ Union of India & Others. .. oL .sRespondents JRE
_ Smt. Medhu Kukreja' . .- S Applicant
o Vs ' o S
Umon of Indie - S e '« sREeSpondents i
fShn Ra"esh Sharma & Others . '-<‘.5*Applic_ant
Unxon of . Indla . ) ) ‘ 7 Respondents

ment:.o ned seven cases

wor:ced as ijobile Booking f lerks in the Railways for various -

Regn,Nos QA 1855/87 o 1341/87, o 10‘1/87 OA 1478/87, i i
b 1411/87, OA 16.L5/87 and OA 1740/87. N

For the Appl;.can s in the above S . .
. o ’s.Shri B.S, iainee,.
Couynsel
For the ReSpondents in-the- abOVe - : S
mentloned seven'cases <oMrs, Shashi Kiiran,
. ~Counsel '

CORAl -
THE HON'BLE MR. P K. KARTHA;-VICE CHAL RVAN (J)

THE HON'BLE MR, D.K{ G-{AKBAVOKR ADY INISTPATIV:: MEMBER

1. Nheuher Reporters .of local papcrs may be allcwed to
see the Judgment? {e» )
2. . To be referred to the Reporters or not??(" S |

('l'he judgment of the Bench delivered by Hon'ble ik
1irs-PoKe ‘Kartha, Vice Cheirman(J) H

The : appllcants in %hese apgl:.cetlons filed under \

Sec+1on 19 of the AdrumstratWe Tribunzals Act, 1985 have

pern.ods prwor to 17, ll 1986 The, have challe'nged

their d:].senc'agern:n+ from serV;Lce and have sought

¥ Respondents -in O-x 1325/87 con+ end That the applicantis were
Bookmg Agentq. iF

’
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re:.nsta \.efnenu and regularlsa tion and other 1e.1efs. As o

o L e : s

. the :LSSUeS ensmc ir “these appla.catn.ons are srnllar, it

is conven:.ent to d:.spose ‘bhem of- by a cotninon Judgment

2, /-\‘t the outset, @ br1ef refemnce may be made to - *

' .,he judgnents cellvered by the Calcu'tta Bench of th:.s

S :Trlbunal in aamlr Kumar nukherjee & Othera Vs. general

o Iuanager, Eastem Rallway & Others on 25.3.86, ATR 1986(2)

LI R G

‘ C:AT 1 and by the Prmc:l.pal Bench in N 1:5 Neera Mehta & others rl‘

-Vs. Un:.on of Indla & others on 13.08 1989-. AT.Rs 1989(l4 .

'CﬁTBSO. .Ln the aforesa:.d dec1s:x.ons, the ’rrlbunal had
con51dered s:.mllar 1ssnes. T |

o ._'3'.: in bamlr Kumar Inukherjee's case, the appl:.cants

e e e e e e e

were engaged as v:lunteers ‘co ass:,.,t the rallway ticket . -

DU e

'checklng staff fcyr a short perlod and then thelr empibyment

. 'was extended from tlme to tlme. No appoinem nt . letters were

' -1seued but muster-rod.l was ma:.ntamed for recoldmg ‘their

. aetendcnce and they were pa:.d at a flxed rate of Bs.o/- per
.deYe Though they were called volun..eers in the relevant

-‘orders/of the Rallway Board they ‘were also 10cally knovmv

es Special T.Cs and T T.E. Helpnrs. -' lhey viorked

L : _ . continuously for 2 per:.od of nore ~l:han 2 year and their

gt

Qg ServiceE, were_sough‘t to be dlspensec wi th. The Calcutta |
%}tz o the On— s . 2 l
2t ~ ! .
§§ . Bench.of the Tribunal helt:.\ thadrmpugned order dated j ! .
k!
%‘ 16th. December, 1985 of the Dlvrs:.onal Rallway i.anager, 2
. : \
4
b
!

Y T

Asansol, :be set aside/quashed and the appl:.cants be trezted

apase
o

P

as temporary employeeé.h Once they are treated 2s

e R 7
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emporary employees,'their séIVice éonditions wiil be -
doverned by the releVdn+ rules of the Rallways. The
-following_ex;rac§ from para 12 of +the judgment is )

relevan+'-

w - After carefully considering the arguments

“of wither side, we. conclude that the applrcants_ﬁﬂ

e2re Railway employees, ‘What they received as -
payment is nothing but.wages, They were paid .
at a fixed rate of R.8/= per day regularly for
more than a year-and it is far-fetched to call
Vsuch paymert honorarium or out of pocket, allowance;
"The ‘manner in which. they functioned and -the'way

they were paid make it obvious. that they were not ~

voluhteers., They are .casual employees and by
-working contlnuousl¥ for more -than 180 days they
are entitled to be treated as tenporary employees.,
To disengage or, dismiss them arbiterily as they -
have been doné by means of an order at Annexure-C
without notice or without giving any reason is.
clearly. violative of the principles of natursl

justice and Artlcles 14 and 21 of the Constltutlon

ofIndiay"™ - -

4, ‘- In Liss Neera mehta's case, the applrcants were
app01need as Ioblle Bookrng Clerks in the Northern Rarlway

on var1ous dates between 1981 and 1985 -on @ purely

temporary b651s agarnst payment on- hourly basiss They ‘had

rendered serv1ce for perlods rangrng between li to 5 years.

Therr servrces were. sought to be ternlnated vide’ telegram

1ssued on 15 12, 86. ThlS was challenged before tre Trlbuﬁl.

The case of +he appllcants was that they were entitled for
regularisation of their‘services and absorption against
nregular vacancies inyierneﬂef the circular iseued by the
Ulnlstry of narlvays on 2lst Aprll 1982, Whlch envrsages

that ‘wihose .volunteer/iiobile Booklng Clerks who have been

% The SLP filed by the Unidn of India against the judgment
_of the Tribural was dismissed by order dzted 4. 5,1987.

SR
;
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. 8
engaged on the various railways on certain rates of H
honorarium ‘per hour;  per day, may.be considered by :
" you for absorption against regular vacancies provided j
: ' 3

, ) ) A
'that they have the minimum qualifications required for it
o A it

Adifeéflrecruits and have put in a minimum of 3 years'

"service as voluntesx/kobile Booking Clerks.”

5. "The aforesaid circular further,iaid down tha£
”4ﬁthé ;érééning'fbr their absorption should be done byia

" dommittde of officers including the .Chairman or a Member

" undaT Section 25F 6f the Industrial Disputes Act. Anothar 1
‘;éﬁnfeﬁtfdﬁ raised by them was-that they were casual labourers

" and 2s such entitled for regulsrisation,of their services

" indidh Railway Establishment fianual), . Reference was also

made to ‘the Railway Board's circulay/wherein it was decided
_employed on projects should be treated as 'temporary' after

ﬁi; " " "The case of the réspondenﬁs was that im August 1973,

" the Railway Board, on the recommendations of the Reilway

‘reguisitioning fhe services .of volunteers from amongst the

" etudent sons/daughters and dependents-of rejilway employees

T T

T e

R

of the Railway -service-commission concernad.®

6,7 “The epplicants also.contended that they were

Sl T

{ndustrial ‘workers and as:such entitled to regularisation 3
g .

1

éf{gfféompieting54 months! service (vide para 2511 of the

T '8ated 12,7,73 G~

b
by thé Reilway Board that the casual labour other than those

ihe'expiry'ofi4 months continuous enployment.

Corivention Committee, had  introduced .a -scheme for

s A [ T e im e T
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as lobile Booking Cleiks to Qp:k 6u+§idé.£heir cellege - . ﬂ {
'ﬂddrs-on bayment of some. honorarlum during peak season or o
short rush perlods. The -object. of ,he scheme was thet such

an arrangemenu would not only. help the low paid railway - i

"employees io supplement thelr Ancome but also generate among

the s»udents ‘ar urge to lend a helplng hand to the Rawlway

Adm;nlstratlon in eradlcatlng ticketless travel. In this

ZSEHemej‘sanfiion¥or availgpilipy_of'posts,was not relevant . ..
‘and" it ﬁas“besed‘onVEOnsidérations of economy to help cleaiﬁngij

- the rush durlno ‘the peak hours whlle at the same time o

provldlng part-tlme _employment . to wards of rallway employees.; :
The scheme was discontlnued on. 14th Auguse, 1981, However,

on’the matter belng taken. up by’ the Natlonal Federatlon of

A'”Indian'ﬂailwaymen, a dec1slon.wa§;taken_and.eommunleated,by

tne Rallway Board wide thelr clrcular dated 2l' 1982 for

regularlsatlon nand ; absorptlon of . these Moblle Booklng Clerks

" against- regular vacancies. .on .2 further Te reSentatlon, 1t

"‘20.4.85*that ‘the volunta;y/pqﬁile,booking clerks who were

1

was: décided by +the: Reilway.Board, vide their circular dated j
_ Rata it ey )
: |
}

‘engaged:as such prior to: 14,8.61 and‘who had since completed

3”yearsl:service mayvalso_be,cdnglde;eé'fdr-regular
"absbrptionvégainst;regular%yacancies on fhe same terms and
condiiions: as stipuléted in circular dated 2l.4.62, except
that %d:be-eligible,fqr ee;eenlqg; a candicate should be
within thewprescribed_agellimipléfterztaking into accoumnt
the total period-of his engagemeni as Voluniary/iMobile !
q_ respondents wds that since the original scheme Q-

. ‘Booking Glerk The contention of the/of the Railway Board
i O : :
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_had been discortinued on 14,8.81, only those applicants
who were employed. prior to 14,8,81, the cut-off date,
ycould,at the most. seek régulariéation,in terms of tte

c1rcu1ars dated 21 4432 and 20 4 85.

' 18; In fact, the scheme was not dlscontlnued on.

14, 8 Sl. The c:u:cular dated L 82 refers to the
Ballway Board's w1reless messaoe dated 1l. 9.81, in whlch

the general ”anagers of the Zonal Ralluey were advised that

the engagement of the volun.eer booxlng clerks may be .

contlnued on ..he exlutmc terms 'tlll fu*‘ther advice, In. . .

view of d’\:.s, the var.Lous Ra:.lway Admim.str tions commued .

to encage such persons.' Thzs 1s clear from the Rallway
Boazd's c1rcular dated l7 ll 86, wblch 1ntgr alia- reads; ’

as follous.-

§

n As Rallway'ndmlnlstratlon are aware, the
.- .Board had advised all the Railway to discontinue -
the practice of éngeging the voluntary mobile
. booking clerks on honorarium basis for 'clearing
.- summer- rush or for.other.similer purpose in the
S booking and reservation office. However,-it has
“.:. . come to the notice of the Board that this practice
" is still comtinding in some of the Railway -
Administations, The Board consider that it is not :
desirable to continie such arrangements, Accordingly,
wherever-such arrangeéments have been mace, they shoulc B
. .-be-giscontinued forthyith, complying with any
' formalltles mequ1red or ‘legal requirements.®

13.9..5_;.. The practlce of engaglng voluntee;%MoblleuBooking

“ Eierks was finally disqontlnued ‘only fmm 17.11,86 when - ‘
alternative measures for coplng with rush of work was .

T suggested in- the c;rcular -dated -17.11 86. |

’ io. >~"- In the above faCutal.chlgIound the Tribunal

cont, page 9/-
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\
"~ held in }4i$s Neers h.ehta's ‘case that fixation of 14.8.81
"'as'ihe‘cgtfoff date for regulsrisation wes arbitrary and.

"+ discriminatory, The Tribunal observed:as follows:-

v - ¥hile the applicants might have no legal
- right as .such in temms of their employment for
regularls=tlon of obsorptlon against regular
vacancies, we see no reason why they should be
‘denie€d-this benefit-if others similarly placed
"who were engaged prior to 14,.8.81 have been )
" absorbed .subject to fulfilment of the requisite
qualifications and length of service," .

—

11, The Trlbunal allowed the appllcatlon and quashed

tbe 1nstrqc»10n conveyed in the communlcatlon dated
15 12 86 regardlng the dlscharge of mobile Booking‘Clerks;
1n so far as 1t related to the appllcant= "The Tribunal

- {

further dlrected that all the appllcants who were engaged

on or before l% ll'86 shall be regularlsed and absorbed
) agalnst regular posts after they have completed 3 years of

fﬁ serv1cé from the date of thelr 1n1~1al engagement subject

x

B to thelr fulfllllng all other condltlons in regard to
"quallflcatlons etc.; as contalned in circulars dated

21 4 62 and 2o 4 85.%

”‘lz.“f : The Prlnc1pal Bench of the Tribunal followed 1ts
~ decision in‘mies Neers Mehtafs_case in Gajarejulu and Others

Vs, Union of India and Others decided on 1Oth November, 1987
. o : L o . e »\\‘ : P RN

(o 8lo/87)? -

% SLP filed by the Union of India inm the Supreme Court was

dismissed vide order.dated 18,3,68 with some observationsk

@ SLP filed by the Union of India in the Supreme Court was
dismissed vide order dated 10.,5.88.
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- ., -'Mobile Booklng Clerk w1th effect fmm l.o.1982 was legal
}and Justlfled was referred by the Central Government to’ '
;the Industrlal Trlbunal 1n ID Vo.35/85 (Netrapal Slngh Vs

: “he General Iv‘lanager, Northem Ra:.lway & Others):. fi‘hein

e further queselon referred to the Industr1al Trlbunal was

. 13 "I'I'he.,“.learned:'couns_el of' the .eopl'ieelhti relied upon '
‘the Judgment#of the Trlbunal in Hiss Neera uehtéfSICase ehd
o 1n Samlr Kumar Mukherjee's case and submitted ‘that these
'{_applicatlons may be dlsposed of 1n the llght of the sald .
:jJudgments. . ‘ -
‘ izildrlf't. Shrl Jagjit Singh, the learned counsel for tne'!v

‘ ;;respondentSl-stated that the questlon whether the actlon_

N

J of the reSpondents 1n terminatlng the serv1ces of ‘A

P : e

Avas to what rellef the \orkmen was entltled to. In that
‘fcase, Sbrl Netrepal Sln"h was appolnted to the post of

'Moblle Booklng Clerk on 2¢.ll 78 and he warked in that poSt

ERNURN

.'ufk upto 28 2 82. HlS servrces Were uermlnated on l 3 821 by a

A .

' .verbal order. He was glven no notlce nor pald any :

’

:l,retrenchment compensatlon. The rule of first come last go

‘ B I

was also v1olated and ‘he sought relnstatement w1th

'con»1nu1ty of cerv:Lce and full bacL wages., The management .

¢\

1n 1ts wrztten statenent sub*xtted that the case of the

N

lalmant v1as not covered by the prov151ons of Section 25F

of the Incustrlal DlSLUteS Act.

15, The Industrl 1 lrlbunal v1de 'its order, dated -

29 S, 86 came to the conclu51on that the claimant had put

in more thar 240 d'*< of Nork and, therefore, the managenent

)‘\//‘

g e —
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ought to have conplled w1th the prov1srons of Sectlon 25F.

’ The ternlnatlon of hlS Serv1ce though necess;teted

by ohe dlscontznuanre of the’ scheme under whlch he was

o ap901nted amounted to ret enchnent However, the nonaoenent
drd not serve the r=1ulslte one Ponths' notlce nox make

payment ln lleu of such notlce nor d1d t pay anv~

By reerenchment compensatlon equlvalent to 15 days' average pay

P X

- for every completed year of contlnuous seIV1ce or any part
. thexeof in excess of 51x months. Thererore, the Indu5tr1al

Trlbunal found that the actlon of the management could not

‘be held to be legal. The Industrlal Trlbunal however, noted

ok R o

‘that as the very scheme of employment of wards of rallway ,

emp10yees as xoblle BOoklng Clerks had been dlscontlnued thexe'

'~ was no case for relnstatement of the workman. In the h

circumstances, 1t was’ held that clalmant ‘was entltled to .

i

A;.,-‘:

) compensatlon for hls retrenchment.and a sum of Bse2 ,OOO/- was :
:Hawarded. The IndUStrlal Tzibunal also noted that recrultment"
‘; to the re*ular post of Booklng Clerk 1s through the: Rallway
Serv1ce Commlsslon and such recrulement will bave to’ stand
the test of nrtlcle 16 of the Constltutlon.. |
}Q.:h Shrl Jagjlt Slngh the lealned counsel of the-

.eSponden+s brought to our notlce that the SLP flled by the

'{clalnant 1n the :up“eme Court was dlsmlssed He submltted
that the dec151on of the Industrlal Trlbunal dated 29,9.1986
should be borne in mlnd whlle dec1d1no uhe apylications
‘before us; |

17. Ve have ca*efully gone +hrough the records of these

czses and have hezrd the lcarned counsel of bo;h parties, In

-our oplnlon, the decisions of this Trlbunal in Samir Kumar, &
3 : O —" ?

e e e e e e s L e em e e e S,
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Mukherjee's case and Miss Neera’ liehtat's case are entltled - ‘!;
to greater wei gh* than the order of the Industrial ;rlbunai
in Netrapzl Singh's case, ‘The Industrial Tribunal has not
considered—all the iSSUES'inVOlVed affecting @ large number

of Mobile' Booblng Clerks whose services were dispensed with ;

»by the respondents in view of the discontinuance of the scheme&:

The questlon whether the.volunteers who had continuously worked

- for a period of more than a year are entitled to be treated as!

" temporary employees was cpnsidered'by,the Tribunal in Samir

i

" Kumar Hukherjee's case, in the context of the constitutional ¥

-guarantees enshrined im Articles 14 and 21 of the Cdnstitutithf
"i‘he questibn whether Iv‘bbile Booking Clerks were emcitled to i‘
the protection of para. 25ll of the Indian Railway Establlshmzm

manucl ‘relating to the regularlsatlon of casual labout&ﬁafter

‘they have;compleeed-four monthsl service, the relevance of
14 8,81 whlch was adopted by the respondents as the cut-off’
date ‘for tie purpose of . determlnlng eligibility to zegularlse
volunteer/uoblle Booking Clerks and the implications of the
dlscontlnuance of the scheme by the Railway Board on 17,11, 86

have been‘exhaustively considered by the Tribunal in Miss

-

Neera Nehta's .case, in the light of the decision of the

Suprerme Court in Inderpal Yadav Vs, U.C.I,, 1985(2) SLR 248.

The Industrial Tribunal had no occesion to consider these

'.\

aspects in its order ds ed 29.6,1986.
18, . . Shri Jagjmt-Slngh further contended that some of k
the applicstions are not:maintaihable on the ground thsat

- “they-are barrec by.limitation”inhgiew of the provisions of L

sec.eons' 20 and 21 of the Administrative Tribunals Act, 1985.

O —

R



‘:'In our op:.m.on', there is sufflclent cause for condonlng the

’ delay in these cases, The Tnbuncl delivered its _,udgment in
Mlss Neera-fﬁehte(_*s c‘ase on 13.8.,8_7.. These ap‘pvllca tions were
;flled wi uhln one: year from that da tel ;I'he re.spo'm.ients,.' on
,thelr own, ought to have taken steps to rems..ate all the

' "moblle BOOng Clerks, who were sm:.larly s:.tuaced \.r::.thoct
'>fo:r:c1ng them to move the Trlbunal 'to seek s:um.lar rellefs

“as in Neera .dehta's case (v:Lde Mnt Lal Berry VS. Collec..or

of Centrall' Excise; .L975.(4~) _SCC 7;.1.4; A.Ke Kha_nna Vs. Union of

" Thdia, ATR 1988(2) 518)% - -

19, - rs..Shashi Kiran appearing for the respondents in

-some of the-applications contended that the applicants are not - E

Viorkmen -and- they-are not entiiled _te»{he p‘iotection of

»‘Section'25F'of'theTIndustrial‘Disputee Acti The etand tsken . |k

E?'-‘-:by her c0nhad1cts the stand of Shn Joo:;:.t S:mgh. who has

= placed reln.ance on. the order of the. Industnal Trlbunal dated :

29 .9”.‘86 menti‘om'e_d: ,a:bo've;

0200 7' The other contentions raised by Mrs, ‘Shashi Kiren are  §

© that there are no vacancies ‘in the post of Mobile ‘Booking '
Clerks ‘iﬁ which the épplicants could be accommodated and that .
'in &ny event, the creation.and abolition of posts are to.be

1eft to the Government to'decide,  .In this context; she placed

reliance-on some rulings of Supreme Court, These rulings are

. ) ) . of the O
not applicable to the facts and circumstances/cases.before us.

(l) T. Venkata Reddy Vs. Siate of A. E., 1985(3) scC 1938; K.
. Rajendran Vs, State of T.Ne, 1982(2) 3CC 273; Dz, NCo
,Shlngal Vs, Union of India,; 1980(3) SCC 29; Ved Gupta Vs,
Apsara Theatreq. 1932(4) SCC 3234 .

A
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21, "“Shri V,P; Sharma, Counsel appearing for the

Guians

" applicant in 0A-1747/88, relied upen the decision in’
fligs Neera Mohta'e case, -The respondents did not enter
appearance in this case eor file their counter=affidavit

T e despita ‘geveral. opportunitles given te thsm. ‘ 3
: T 22, “ShriD. No Maelri, appearlng for the raspundants
in DA< 1325/87..contendei that’ this Tribunal has ne
JuriSGictinn as’the ‘applicafits at-'no stage had been
taken inte employment of the-Razluaya. They were engagad';-
% as booking agents’ an commissian basis and their contract :
‘was af pacuniary nature and wés net in the nature of
.service GF employmant. The applicants were engaged on
a purely cammlssion basis of Rupse ons per 100 tickets
R sold, “According te him, ‘the: de cigions of the Tr ibunal .
" :E‘ih Neerd Mehia's case and Gajdrajulu's bésa are not ‘
.' gﬁalfcaglé ﬁd:thé Facdts and circumstances of the appli-
. catlon bafnre ‘us as ‘the” appllcants in those tuo cases

)

; uere engagei 6n“an hnnararzum bagis per hour per day. B - !
-Furﬁher; the system-of theit engagsmant uas discontinued -
‘Tffbhlﬁﬁ}hi1ééli‘“The*iespanientbwhava also raised ths  : ;
ﬁléa:d?:hiﬁléxhéugtféﬁ Bf‘rémadies available under the -
Service Lay and the plea of har ‘of ligitatien,

2. S against ‘the’ aboue, the learned coungel of the _3

“appiicdht'dréu ‘oif attention te some cerrespendence in

" uﬁfbh”éﬁé:éﬁﬁfidénfé"héve béen referred to as "Mobile

) Baoklng “Glerks" and to a call letter dated 3,17, 1980
addressed th one of “the ‘applicants (yide A-1, A-5, A-10,
CACiE, hat4) AXIS and_ A-16 to'the applicatien), He alse

p ' T © T gubmitted’ that® the purpose ‘of appointing the applicants

and the functidns to be performed by them were identical,

et g et T

M*"Ehndgﬁ“éﬁé'ﬁééighalién and the meode of payment was

‘gifferent, ‘Ug are inclined to =gree uith this vieu.

QH—

:’ .o’.--‘ll‘o-!
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L1264, In the facts and circumstances of the case, we

also do not see.any merit in the pleas raised by the
respondsnts ;agpriingtnon-exhaustion of remedies and

:';
.+ . limitatione. . . .. . . %

General analysis of the applications: . Rl :
25, . In the maioritx-of cases, terminatien of services ':'ﬁ
. was sffected by,ye;ba;~q;yg;a, The period of duty put :
in by the applicants ranges from less than one month in
some cases to a little over 4 years in some others, In
‘the majo;jtyvnf paéaﬁ,:Fha_agp;;cénts have worked for
mufa than.120 days ppnﬁ}nuqusly;"ln soms others, they

have worked for 120 de/ s if the broken periods of service

i e et s ot o g =t ot

) g,,aravalso,tgkep:inppﬁaﬁgqynt,Fp; the pufpose of computing
ths requisite.}agts_qf service for regularisation and f<
apsorption under the. scpemel“ghe ﬁroksn periods of o

-.service are to be taken into accpﬁnt. This is clear frem ' [
, . the Railuay Board's 1ette;{d§téd 4th June, 1983 in which
:1t is stated that the persons uhp;have been engaged to

‘clear summer Tush etc., "may be considerad for absorption

‘. .. ageinst.the appropriate. vacancies provided that they have

)

the minimym gualification required for direct recruits . 5 I
2 and have put, in a minimum qfﬁS'yéérs of service (including: ? i
3; } bnokeﬁzpe;ioqg)."ﬁ_gh?'ﬁﬁilgé} égﬁrd's letter dated ; E ;
1 12,11.1986 .has been impugned in all cases, The reliefs ? s
%i ‘claimed inc;uqe,;qgnstgtgggnyﬁgﬁd consegquential benefits, 'E i
'%! HEE . conferment of temp°fany§£§t?% ;n cases where the person i %
%éfu L has uqued,Fpr»more‘tpén.jzp'qus and reqularisation and Pk

e

%
p

-absorption after 3 years of continuous ssrvice and after

i

S

£

B g R NELLRS

the employeesAara.screeBeglby the Railuay Service Commi-

ssion in accordance with the scheme,

. - e . Special features of gome c2ses

26, Ouring the hearing of these cases, our attantion

-00-115.-l 3
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' wes draun ‘to the ‘spacgial features of some applications '
uh{nh.désérub separate tréaﬁmént{(OA-lBB/87, 0A-555/87,
' DA-1376/87, 0A-472/87 d@nd DA~398787).
27.‘“ fn: 0A- 458/87,_tha applicant was app01nt8d as
ﬁobiiéﬁéooking Clerk in Noythern.ﬂailuays WeBefa 17,3,1985
E ;idé nréer dated 15 3.1985,  She: had th in continuous ‘ :
service of more "than ‘500 daya.' She was in the family:uay. ;
.and, therefore, she submitted an appllcatlon for 2 months'
( matsrnity 1save on '16,9,1986., - She ‘delivered a female
.uchild on 8.10, 1986. Un T7“11’1986;19han.she went to tha-
offlce o? the raspondents to Jnin duty, she was not
‘alloued to do so un “the ground ‘that enother 1ady had
" been stth in ‘her place.' She wa's ‘Telieved ‘From her ,
‘ 'dutms wee Py 186, 11 1986, ”'l;he vei‘éinr'i of the respondents b .
is tbatféhe did nbﬁ apply for‘matsrnity leavs; that she,
on her nun, “left and dlscontlnuad from 17.9.1986 as Mobile
Booking Clark and" that uhen she’ reported for duty on
' 1a.11 1986. she was not ailowed to join,

28. In our oplnlon,.the termlnat1un of services of an :

taga of conf1nement is unaust and results in discrimination’ 1

_ad hoc Female employee uho is pregnant and has reached the

‘;. on the grnund of sex uhlch is uiolatiVe of Articles 14, 15
: and 16 of the Constitution (vide ‘Ratan Lal & Others Vs,
”State of Haryana tnd Uthers, 1985’ (3) SLR 561 and
Smt, Sarlta Rhuja Vg, State of Haryana and Dthers; 1988
(3)'5L3'ﬁ75) In viey of"%hrs, the termination of
serv;cas of the appllcant ues: bad-'in lay and is liable

3
B t

* ' ! .
s "
N\ g

29, In 05-555/87, the applicent ‘'uas appointed as

to be quashed.

‘-Nobxle Booklng CIErk on 18,5.1984 'in Northern Railuays. ;

He has put in 800 days of work in various spells. His {

Q)’\/“

eoedBeay

e o

e T TR T
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- sérvices were terminated on 22,8,1986, The version of i

the respnndents is that he was 1nvolved in some vigilance

cese and was accordingly disengaged on 22.8, 1986, He uwes,
houever, ordered to be reinstated yide letter dated
3,10,1986, _ThereaFtar. it uas found that there w&s no i
.vacancy and, therefura, he could not be re-engaged,
30, . The appllcant has producen.av1QEnce to indicate
that after hls reinstatement uas orderad, a numbar of

. his juniors wsrse appolnted and that even after the

Lo

.vacancies wers. available, 'he wegs not engaged because of

the impugned instructions df the Railuay Board dated
P L - 17.11.1986fvide letter dated 17 B,1987 of ths Chief
~.:- » - Personnel Ufflcer of ﬁheANorthern Railuays addressed i
‘ 7 Lo v e, _ +, to.Senior, Dzv;smnal Personnel Of‘Ficer and his letter
S So .. .dated 21,9,1987 addrassed to the DlUilenal Railuay
- -+~ Manager,. Northern Railuéys, Annexqrea Z and Z-1 to the
; rejoinder affidavit, pages 98 $n3‘79 of the paper-book).
ﬂ :31 . In vieu of the aboue, we are of the nplnion that
the meugnad order of termlnatlon dated 22,8, 1986 is bad

An law and ig liable tn be quashed

4:52..,¢ In DA 1376/87, the applicant uas appolnted as Ef
‘.ﬂoblle Booklng Clerk on 9,4.1985, She worked upto ;
i

7.7.1985. 5he wés dgain appolnted on 26,10,1985 and

uorkedﬁupto 13, 5.1986. Rgaln, she uas appoxnted on

-14,5,1986 and uorked upto 31, 7.1986. She hasg, completed
-more_than.120 days' rcontlnuous servlce. The versinn of ;
the respondents 1s that she was agaln of fered engagement
on 10th November, 1986 but she refused to join as she uwas

BTN
studying in some college.l

5 33. As against the above, the abplicant has contended i

.thet after she uwas disengaged on 31,7.1986, she made
O~ .

c;-u37.u’

T e o,
r
e <o e o AT
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enquiries which revealed that there was no prospectv
of her re-sngaéamsnt priof'to-fhb'suﬁmar rush of 1987,
In'ardef to improve'héflédﬁbétidn, she joined a college
and paid exorbitant fees. Uhen the offer of re—engagsmant
'-uas receivad, she met the’ officer ; ¢oncerned and
“explained the | fosition to him, -Shg ‘was advised to
' cbﬁfibne her studigs‘bébaus§ thé{erSE offer uzs only
‘Fnr'atgﬁuft peridé: r%ﬁé‘uaénéléo éééuréd that she will
“he re-engaged during summar rush’ of 1987 and £{1%’ then,
she could pursue fer ‘studiese
' ‘34,  ° The undisputed fact ié;thét.éhe was disengaged
prior to the pESSLDg of the impugned nrder by the Railuay
‘Board on 17,11,1986.
35,  In DA-472/87, both thé applicants were appointed
ae Mobile Booking Cierks 4n February, 1985 and they were
removed from EerJ;Eé“u;a.f. 27.11.1985, " The contention
”‘nfléhe:feébdﬁﬂéntévi;'tha% only one ward or child of
Railuay éﬁﬁlgyée éhoul&“be'éngagéd as Mobile Booking
Cleik'andhfhat'tﬁay'bafe‘d;bpped(énd'their elder sistafs
fuare kept. 'Th; cortehtion oF?fHéyaﬁbiicants is that
lthere uas no such declsion that unly one ward/child of -
f‘Railmay,emplpyees should’ bg engaged ag Mobile Booking
Clerks, Had thefe'been any such deéision, ghe>épblicanté
would ;cf‘Have been appointed,” Affer hauiﬁg appointed
them, the feépﬁndénfs_dould'ﬁot‘haVB‘terminated their
services Qifhouf'giﬁing notice to them as they had
alraddy put in ‘more thdn 13 years ‘of service, We see
' force in. this contentlon. ' '
36, In nA-sgs/a'r, the applicant uas appointed as
Noblle Booklng Clerk on 11 3 1981 and he uorked conti-

.'nuuusly in that post upta 4 11,1985, His services uere
— ~

.....18..9
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_terminated on the ground that he was not son/daughter
_of serving Railuway employee, The applicant was nephsuy

& L. of a serving Railuay employee, . The applicant has relied

S S .

= .. . upon the Railyay Board's order dated 20,3.1973 which

Dpfoyides that "dependents" of the Railway employses

are also eligible’For aUch appointments. ﬁiss Neera

Nehta uhnse case has been dscided by the Tribunal, uas

¥ ) . ‘- - .hot, the chzld of any Railuay employee but shs uwas a H
‘%‘ : i ” : -depsndant‘?ﬂ evﬂqle§y‘§mp1qyee. A large number of

P Boukiﬁg.Clerks-uho:Bre still in-seruica, are not children
of the Ralluay employees but thlr relatives and others, [

|

There is force in the contantion oF the applicant in - CRC

L

thls rEgBrd

Ccncluslons
37. Follouing the dBclleﬂSof the Trlbunal in Neera

Mehta's case_aqd Samir Kumar nuknqrgag s case, ws hold
...that the length of'theiﬁe:ioqﬁqfi§érYice put in by -the
ST *hwapglipant’invitgelf i; naot fe%evan£. lﬁdmittedly, all
l '&aﬁh?§9 apé}icanys hadIQBen‘gﬁégged;é?ymobile Booking

.Clerks before 17,11,1986, - In the intersst of justics, .

el I A TS et

]

_ all‘oF them deserve to be rainstatad in service

] :
B irrespective, oF the perxod of seruice put in by them.

'é ‘continuoug@ms

% Those uho have put inéﬁeruice of more than 120 days,

| O~

5 ,h uould ‘be antltled to temporary

status,, with all the attandant benefits. All persons

should be:cunsldqred For regularisation and permanent

i . ) iabsorptiun in accordance with the provisions of the

scheme., In the facts gﬁa‘circumstances of these cases,
we do not, however, consider it appropriate to dirsct ;
the respondents to pay.baqk wages to the applicants on

_their reinstatement in service, The pariod of service i

Oh—

o.oe1g.-’
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(1)

already put in by them’beforé'théir %erviceé were
terminated, would, no doubt, count for completion of

-3 yamarsg period of sefvice uhich ié ons of the conditions
forﬂregularisationiand.apsofption. In visu of the above

. cénélusion reachad by us, it is not nacessa¥y to comsider -
the other submissions made by Ehe lea¥ned coungel of the
applicant regafding the status of the Bppliﬁants asv.
workmen under” the Industrial Diéputag Act, 1947 and the.
éppiicahility of Section 25-F of the said Act to them,

38, 'In.the ‘1ight of ‘the above; the ‘applitations are

 ’dispoa8d of with the Follouxng orders and directlons.-

" g19/87, 1030/87, 488/87, 193/87, 603/87,
590787, 1418/87, 640/87, 472/87, 1853/87,
“607/87, 1771/87, 857/87, 555/B7, 398/87,

1011/87, 1478/87, 1411/87, 1615/87 ane 1740/87

Qifurther dlthth to consider all efzthem

TR SRR I
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The respondents are dlracted ‘to reinstate
‘the applxcants to the. post ‘of fobile Book;ng -
Clerk in OA Nas.1376/87, 1101/87, 1513/87,

1662/87, 1747/88% 1325/87, 1855/87, 1341/87, -

from the respective dates on uhich their
services were terminated, within a pericd of
3 months from the date of communica§ion'of a;:‘

copy oF this order, The respondents are

for ragularisatlon and absorption after they
complete 3 years of cantlnunus service
(including the sgruice already put in by thqm_i
before theEg termination) and after verifica-
tion of their qualifications for permanent

absorption, Their regularisation. and absorp-

tion would also be subject to their fulfilling
all other conditioﬁs ag contained in the
O~

--nvzoe-’
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(ii)

. in 0.A. Nos.1376/87, 1101787, 1513/87, 619/87,

- 1418/87, 640/87,, 472/87, 607/88, B59/87,
555/87, 398/87, 1662/87, 1341/87, 1011/87,

Wh;wb,_: \ ‘ (ivj

T e

Booking. Clerk, the respondents are directed

to confer temporary status on the applieants

_the verificatien of the records, it is found .

~service as Mobile Booking Clerks and treat

I Sl B /47 ™"
(0. K. Chakravorty) °
Administrative Member

- 20 -

Railuay Boa;d's circulafs dated 21.4.82_
and 2054.1935. HQUEVEF,.iF any such
psrson has becoms gver-aged in the mean

uhilé,.thg respondents shall relax the age

limit togavoidAhargship.

After. reinstatement_to the post of Mobile

1030/87, 488/87, 193/87, 603/87, 550/87,

1478/87, 1411/87, 1615/87 and 1740/87 if, on
that th9y>hava put in 4 months of continuous

them as_ﬁgmporary empIQQBBS. They would alsu:
be ehiipled té-regularisation aé mentioned in\
(;) above..

The period from the date of termination te

the date of reinstatement will not be treatad
as duty, The applicante will not also be
anﬁitleé»té-aﬁy bagk wagess

There will be no order 3s to costs. A copy of F
_ﬁh;gMgqgggggpg_ggwpl?ged in all the case files. i

- T T /_2 WY T T T
(P.K. Kartﬁ:} -m
Vice-Chairman(Judl,) ﬁ
) i
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