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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCHsHEW DELHI.

0.5 532/87 DATE OF DECISION:18.9,1892

1.0.Garg _ vss Applicant

ys. ,

Unign of India through
Secretary,Human Resources & Culture,
New Delhi and Others. ses HRespondents

For the Applicant , ese Shri G.K.Aggarual,
Advocats

For the Respondentsv eee Shri Pe.P.Khurana,
Advocate

CORAM

THE HON'BLE MR.S.P.MUKERJILVICE CHAIRMAN

"THE HON‘BLE MR .T.5.CGBEROT,JUDICIAL MEMBER

Te Whether Reportere of local papers may be allowed
to sse the Judgment?y,,

24 To be referred to ths Reporters or not?y

JUDGMENT

(Hon'ble Shri S.P.Mukerji,vice Chairman)

in this application dated 11th April,1987
the applicant who has been working as Assistant
Superintending Archaeclogical Chemist{ASAC) has

challenged the impugned advertisement deted 21.2.1287

. issued by the UPSC at Annexure-] for direct recruitment

for the post of Deputy Superintending Archaeclogical
Chemist(DSAC) in the Archasological Survey of India
and has prayed'that the respondents be directed to
appoints thg applicant to that post on the basis
of thev1983 UPSC panel and to promote the applicant
from December 1975 from the post of ASAC to DSAC.

The brief facts of the case are as Follous.
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2e The applicant has been working in the present
post of ASAC with effect from 4.,12.1376. 1t appears
that respondent No.3 uho was working with him in 1956
at Oehradun was left out in Févour of the applicant for
an assignment at Delhi and later in July 1978, ths.Sa@é
respondent was appointed ta the present post of Director
and became the controlling officer of the applicant.
Fversince 1956 respondent No.3 has been prejudi@ed‘
against him. In 1978 respondent No.3 repeatedly withheld
‘the T.A claims of the applicant and got the applicant
transferred from Delhi to Aurangabad in the middle

of academic session. In 1979 uhen the applicant was

of fered ths past’éf Chief Cheﬁist in the Andhra Pradesh
Government, respondent Noe.3 saw to it thét the applicant
is not relieved , as a result of which the offer had to
be cancellede Respondent No.3 did not clear the
£fficiency Bar of the app;icant in December 1878 and
Necember 1963and these E£fficiency Bars were cleared

_ retraspect;vely in June 1984 and December,1984. 1In
this background when the applicant admittedly completed
three years of regular service as ASAC on 3412.79

he became eligible for promotion to the next higher post
of DSAC and was the only seniormost person possessing
mec(Physical Chemistry) dagree. Accordingly the

first vacancy in the 25% promotian guota augﬁt

to have gons to hime  The applic§nt's grisvance is

that thé respondents .did not hold the meetings of the
DPC  from 1979 onuards and gat not only ‘the 75%
vacanciegwgy direct recruits but got the 25% vacancies
in the pr;;atlon guota also filled up by direct recruits

on the plea of non-availability of eligible departmental
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candidatese In-any case the applicant applied in 1883
against a direct recruitment quota vacancy, but was not
appointed even though there was a vécancy. In December,

1985 another post of DSAC fell vacant, but no meeting

of tke DPC was held. His numérous representations did not
bring forth any results. In order to block his promotion

he was given an adverse sntry in 1984 which was communicatsd
to him only in 1987, He has, thus, challanged the

impugned advertisemant dated 21.2,87 for dirsct

recruitment when nonme of the posts in the pramotion quota

had been filled up from 1979 onuards.

Ja In the countar- affidavit - the respondents have denied
any malafide ‘or vindictive action taken against the
applicant against his tour programma of 1978, but have
admitted that he bscames =ligible for propotion to the-

post of DSAC on 4.12.1979 as per the Recruitment Rules.
They have, houever, stated that at that time there was

Ao vacancy available against the promotion quota for

uHich he cpuld be considered. The applicant could not be
allowed to cross the Efficiesncy Bar in December 1978

and Dacembsr 1983 as there was a vigilance cass
contemplated against him. They have stated that in
accordance with the Recruitmsnt Rules amended on 24.11.1976
25% posts of DSAC ars to be filled by promotion, failing
which by direct recfuitmaﬁt. in 1977 when no departmental
candidate was eligible Wit was decided to fill ugf?irst
thres posis by dirsct recruitment keeping the 4th vacancy
for promotion quata later on in order to provide

promotional opportunities to the departmental candidates.
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Accordingly first three vac;ncias were filled up.by
direct recrultment, Thg fourth vacancy could not be
filled by p;amotian(pertaining to ysar 1977) since no
departmental candidate had ths requisite qualifying
service in the grade of Asstt, Suparintending
Archaéolqgical Chemist. That was also fillad up by
direct recrditmant". The respondents have given a
tabular statemant about all the‘appointments made from
1977 onuards. They havs further stated that in 1983
two posts were advertised by the UPSC for direct
rscfuitment for which the applicant uwas also a
candidate, but he was not selected. They have ¥
stated that the adverse remarks for the year»1984

have besn expunged.

4. On 28.5.1987 the learned counsel for the
raspondents confirmsd before the Tribupal the
statement made on 19.5.1987 that one past of DSAC
shall-nut be filled up by direct recruitment but. will
. be filled up by promotion and the applicant will be
cgnaidered for that post. 8y a further order dated
31.,1.1989 it was further directed that the direct
recruitment made by the advertisemsnt dated 26.11.88

would bg subject to the outcome of this application.

e We have heard the arguments of the learnsd
counsel for both the parties and gone through the
documents carefully. The statement filed by the
respondents along with- their counter affidavit dated
3.9.87 clearly shows that the first three vacancies
of D5SAC were filled up by direct recruitment during
1976-77., The fourth vacancy which according .to the

respondents themselves was to go to the promotion
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guota and was to be filled up in 1977 could not be filled
uUp by promotion as no departmental candidate fuifilling

the qualifying service was available. Accordingly a
Scheduled Tribe candidate Shri k.S.Rana was appointed
against that vacancy on 4.8.81 by considering that

vacancy 'to be a reserve Qacancy Fér Schaeduled Tribe.

Again .the fifth vacancy.uas filled up by 3hri T.S5.Tiwari

on 24.3,79 by direct recruitment. The sixbh vacancy uas
fillsd up by direct recruitment in 1985, The seventh
'vaCaﬁCy was also tobe filled by a direct recruit
Dre.P.KsMandal who failed to join. Action has bsen
initiated for filling up the eighth vacancy by promotion.
This will show that so far though seven vacanciss

of DSACs were fillsed up, none of thsm was filled uﬁ

by promotion, even though according to the raspondents
themselves, the applicant became eligible for promotion

to the postlof DSAC on 4.12,79, The learned counsel

for the applicant pertinently braugﬁt to our notice by
reference to Govt. of india's DP&AR's Q.M. No.36021/7/75-Cstt
of 25.2,76(page 136 of G.D.I's Brochure on Reservation for
SC & STs in Services(7th £ditioan}, that since direct
recruitment for the post of DSAC being 754 is more

than 66 2/3%, there can be na reservation in the

promation guota. Thus, thafdﬁﬁh vacancy which fell

during 1977 but was fillzd up‘by a direct recruit Scheduled
Tribe candidate Shri Rana on 4.8.31 should have been filled
up by considering the applicant who had become eligibls

on 4.,12,79. If he uaé ncﬁ to be found suitabla,he

should have been considered in ths fgollowing yeaf for

promotion before %y direct recruitment was made,
. g
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6 In the conspectus of facts and circqmstances we
allow the application to the extent-oﬁ directing thaf
the applicant should be considered for promotion as

DSAC notionally Frpm 4,12:79 onuwards each year aind

if he is found suitabls for promotion in a particula;
year after 4.,12.79 onwards , he should be given Aek-izael
proﬁotion from the date on which any direct recruit

was appointed in that year- with 'all consequential
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henefits of seniority and arrears of pay and allouwancas

If there is no vacancy avallable in that year because
of the dirsct recruitment, supernumsrary .post should be
ceregated till the post 1s adjusted against the earliest

available vacancye. There will be no order as to costs.

Y, e

-—

(1T.5.0BERDI) {8,P.MUKERII)
JUDICIAL MEMBER VICE CHAIRMAN
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