'.Tho Hon'ble Shri Ch, Ramakrishna Rao, Judicial
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?plau and roliof are involved in tha afbresaid fl

" Judgment as fbllous. Tha applicants in thesas fiv
" cases were recruitcd on various ‘dates betuaan 198p
-and 1984 by the raspandonts in tho Rogional Dnsign o

' and Tschnical Davelopmant c'ntra under the Dovoiop, nt %:

IN THE CENTRAL ADMINISTRATIVE TRIBUNAL = - (?; e
- NEW DELHI - VR

0.A.Noa.522/87
526/87
527/87
529/87 &
531/87

DATE OF DECISION 3.11,9,87

Sh, Swami Nath Sharma nn_522/37)
Sh, Manzar Elahi - (DA 526£87)
Sh.Gurudgyapal Sinch (DA 527/87) .
Sh. SubheshChand Sharma (0A 529/87) &

Applicanﬁﬁi:fV-i

‘—Sh,Babu Lal Yadav ~(0A 531/87)
Versus - | T
Union of India and others :‘ o o Respondop£§‘ ;f
Shri E.Xe Joseph ' . e « Counsel fhr Applicants
Shri P, P, Khurana | " «e Counsel for. rospondonta.
CORAM |

The Hon'bla Shri Se P, Nukarji, Adminxstrative Mamber

‘(Judgmnnt of the Bench delin-rad by Hon‘blof;ff
Shri S, P, Mukerji, Administrative Homhor) L

Since conmon and sinilar quest;ons or ﬂac

applications, the samo are dxaposed of by a conmon

Commissioner of Handicrafts 1n the Hinistry of Tlxti
The appointmanta vere made 1n the ragular pay scalavof f?
tho respective posts in a temporary capacity and on gﬁiﬂx

probatxon for a parind of two ynars. Tho nppointmout

- ‘e 02 .



lottors llso indicat-d that 'appointnont is on purlly

‘ad=hoc basis subjoct to ‘tha operation or Rangatantra’
L @8 Sociaty NOV transfhrrcd from - Dnsign Centre.® The

M}_appltcantsrhnva”hnan dischlrglng'thexr uutxoa vary

altisfhcturily ‘whan by.:the .impugned: ordors dated
ZSth-marcD, 1987 in all these caaos tho ‘services of

the applicante vere. tnrminatod under Rulc 5(1) of

pontra1~
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:of>nqt getting the names of ths dppl;cén;a sponsered

TPy

by the Employment ‘Exchange is not such as to make the

{'.g.ppéin,t;mmt;s}%i l'hgal'r% 3':ho question: ‘o 'pr om..’i. asory pstopol '
:ﬁ;ﬁgpg;igamg?;tpﬁthngﬁoQerhwentﬁhhawﬁibhﬁifhboratcly;dealt
;h'ﬂigéth;hﬁaﬁynznma&fbu;tstnﬁn/aéhﬂtlxﬁ¥Qﬁiﬂhmpat Sugar Mills
-+ .5:Coeltd May: The. State: of: Uttar Pradésh and ot hers, AIR

¢

s bammi s BUNAED our Jurispridencs’ ths Government is not

: exempt from liability to carry out the .
s wadt norrepressntation madeby it aa-'to its futurs
conduct and it cannot on some undefined and

§ et v wy o foundisclosed-grosnd: o hecessity or expediency

fail to carry out the promiss solemnly made
et e by i inorucledm:to'be’the® judje of its oun
' obligation to the citizen on an ex parte

gy 4H3'¥g mrao appraisement: of:the! circumstances in which

by ”

the sbligation hasi arisen, ®

. N ‘ o o PRIV E s i P l
The court further observed as follows.
B vy o o ;;,1.*"4’“52?‘: :—:‘;,_ . i \" ) . ‘ ) .
Jwihd e s T0eTHEY 18U  mdy . “Ehére fore, nou bé taken to ba .
' .aettled as a result ofthis.decision, that

PRI CeeE TYhere’ thetGovernment ‘nakss a promise knountng

vy rpyo0f Antending that it wguld.be acted on by the
T# Sii promiseeand, 'in fact, tha promisss, acting in :
coneen . o T8Liance on it, alters his.position, the Govern-

i 0% ‘mght Wodld®be “held bound by the promise and
,.promise would be .enforceabls.against the

fway U ggvernment dt “the frktance of the promise,

.o - Motuithstanding that.there-is.no consideration
cEe i iegr“the promisé and the promise is not
- .., recorded in the form of:.a.formal contract as

R L R - TS 4 : 13

L2370 wntE P hpgquired by Article 229 of the Constitution,

e a1t 18 elementary that. in.a pepublic governed

KRR EUNRE S - 1" A | fule of lav, no ons, however high or
e o 2@Me 18 @HOVE the law,: Every.one is subjected
GRS TERH YL thelaw-@s fully and completely as any other,
.....and the Gavernment:. is .no..exception. It is

TSR RIS Endeed the pride of constitutional democracy

and rule of lau that.the Government stands on
the gdme footing @as @ private individual so far
e oiwn .., .28 the obligation. of, the-law: is: concerned: the
Feoth ot @t formeér 18 ‘equally bound as the latter, It is
-, Andeed difficult to.see:on.what, principle can
el g ‘Goyerninent ,” commi tted to the rule of law,
g o Sh84M immunity from. the. doctrine of promissory
oo 'estuoppel? “Can” the Government say that it is
s inu0der no obligation.to.act:in.manner that is
_ fair and just or that it is not bound by '
v g amago SONSiderationg of *honesty:and: good faith"?
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SEHEE SHENS SEE “ihy should“the Gavernment not be held to a
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high "standard of rectsngular, rectitude while

g4 nid 2eri0 dealing” uith its citizens"? There was & time
s wng wWhen the doctripe.of exscutive-:necessity was

vty 24Y vpeghrded as sufPicient justification for the
Government to.repudiate.even.its' contractial
bligations, but, 'let it be said to the eternal

glory of this Court, this doctrine was

ood
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emphatically negative in the Indo-Afghan Agenciess
- .. -casse (AIR -1968 :SC-718.); and -ths supremacy of the
;- ~+-Pule of law was established, - It vas laid doun by
sz ‘this-Court that .the. Government cannot claim to be
=+, .immune. from the applicability of the rule of

- ., PrOmMissory aestoppel: and repudiate 8 promise made

FRITUL T L

. ; :by 1t on.the ground: that: such: promise may fetter
;- n4te. .future executive action,.. If the Government
©7:4:9088 .not. .want: its. freedom of sxecutive action to

8. hampared or; restricted, the Government nsed
3;igﬁnqgg;gquqgjgagknauingpox?intonding that it
.u¥ould .be acted.on. by the: promises and the promisse
ould alter.-his pasition relying upon it, But if
the. Government: makes: such: a::promise and the promis e
.acts. .in .reliance upon. it and alters his position, .
.there: is no reason:why the Governmsnt should not bs
_compelled: to :make: good: such: promise liks any other
:private; individual,: - The:law: cannot acquire .
legitimacy and: gain social-acceptancs unless it acconrds
mith the: moral valuss of the: society and the:constant
. endeayvaof -of the :Courtsiand ‘the legislatures must, )
‘therefore,:be toclose the! gap betusen law and morality
and bring:about:as: near:an:approximation batween the®*
- 5W0, @8 ;possible, - The doctrine aof promissory sstoppsl
;o880 significant judicial; contribution in that direction,
;1o But it is:necessary. to: point:-éut that since the i

....doctrinag; to; the: promissory. sstoppel is an squitable

doctrina, it must yield when the squity so requiras,

,If it can bs shown by the. Governmept. that having
“regdrd’ to the Pacts as thay have subsequently
~ trenspired,. it wvould be inequitable. to.hold the

=A™ s A

| # v lvGovernment £e'the promise Bade by it, the Court

would not raise an. equity. in favour of the promise

- #Ed s Jafid! gnPorce’ the promise against the Government.

The doctrine of promissory sstoppsl. would be displaced

md

w;%mﬁ'mﬁinugUﬁﬁ%jﬁ%ﬁeiwbbééﬁéa;“ﬁﬁ tﬁb‘thﬁs;"Oquity wauld

_not reguire that the Government should.be held bound

40wt by e promise-made by it, Uhen the Governmsnt is

able tp show that in viey of the facts which have

sarasetu i panspired: since 'making of the promise, public a?
[

_ interest would be prejudiced if the Government wer:
“. “required to arry out the promisé, the Court would
heve to balance the public interest in.the Government )

v 2ol ‘earryingTout'a  promiss mede to & citizen which has

€

_induced the citizen to act.upon it and.alter this

-

a il bposition and*public intérest 1ikely te suffer if

the promise were required to be cerried out by the

e S

imsessu @ iGovernment dnd ‘determine ‘which way the equity lies.

It would nof be snough for the Government just to

werhesnd Glgay“bhat” public - inter@st requires that “the Government

should not bs compelled to carry out the promiss or

¢ose ne s that"the ‘public interést would suffer if the Govern-

ment were required to .hanour .it, .. The Government

e rvlednnigty ‘@S “shah, “J., “pointed out in the Indo-Afghan

... . Agencies case, claim to be exempt from: the liability
T Lt d 'arry out “‘the promise "on some indefinite and
undisclosed ground . of nscassity or expedisncy®, nor

BLLERT ‘can “the“Government “claim to be the sole judge of

 its liability and repudiate it. "on.an-ex parte
w7 appraisedient of thé circumstances®, If the Govern-
. ..ment wants to close to the Couyrt what are the
1% % subsequent events on account of which the Government
claims to be exempt from the l@bility and it would

o~ wEiiid b 'for the " Court’ to ‘decide whether thoss events

_are such as to

render it insquitable to enforce-.

-ﬁfjﬁwf?thewli“ﬁiltt‘“égafﬁét‘ﬁhs“shverhment. Mere claim

‘of change of policy would not be sufficient to
| o5




L Q:“m;?u'i -xonoratu tho Governuont rrom the liahility,
ST TS “the Govarglont WJould have ‘to- ahou vhat precisely
miloc.o Ul ‘ﬁﬂ&ﬁ; is:the changed policy -and also its reason and

Tooeswr oo s justification’ sotthe Tourt dan judge for itself
-~ Which uay- the ‘public interast 1ies and what the
:aquity:of this -case demands. ‘It is only if the
. Court. 1s-satisfied, on propir and adequate
; material ‘placed by the Gavarnment. that
<. overriding:public: intefast” rﬁquir.s that the

. Government' should ‘nat be“held bound by the
s+ promi se:but: shbuld ‘be ‘free ‘tdact unfettered
by: it :that the Cdurt: ‘Would réfuse to enforce
-the promise:-against ‘thdé Government, The
‘Court would. not act ‘an the’mara ipse dixit
-0f. tha! Government’, Por" . 1 ‘the Court which
‘has’ to: decide:and ‘not ithe Gavernment whether
the: Govarnment-ishould ba hhldsoxampt from
dability, - This:is tha" ms&snca of the rule of
-dlays The:burden: would ‘upanh’ the Government to
~shaw:that: the :public interest’ in the Government
ractxngdotharuzsa than: in accordance with the
-promise: 13 so- overbhalming that it would be
inequitable’ to. hold the ‘Government bound by
i .the: promise. and:the Caurt uould insist on a

highlyﬁrigoruus‘stahdard of proof in the
ischargs of”this burden

fqld- he. posts vith tha
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. acquirnd oxpnriancn in their r.spective fields and

s It uill bl 5 shoor uasto ifjthay sre suddenly throun
i Ailout and neu handg ar. inductcd; It will also cost

:E:Zthom great .conomic in_jury Lf thay are removed from

5. SOI'VJ;CB.

WThaidgmandg of oquity in these cases aro

j_.‘

%lﬁiant anforce EProm ssory astoppel.'against lau,
o } i

it has bcsn hald by varioua courts that failure ta

,s;India land ﬂthere nm 1997(1)0&7 502. The follouing

PO

¥

4 p Kunxaknsq U.cbchin Shipyard ‘Ltd and
othaxs (:1985 :(2):. AL .India Services Lau
Journal - P.13) the Kerala High Court held
‘that 'the ‘provisidn ‘of" sub-section (1) of
Section: 4 .is.not mandatory, The following
xtracts.:from the .said judgment of the Kerala
highscnurt;aza ralcgant t=

. Provision fbr inposing of panaltiea
.. canngt: .be .treated as decisive of the
1eglslativexintant to make sub-sec (1)
. )_of Sec.4 mandatory particularly in the
et Slight af‘sub-sec-(d) of Sec.4, Object -
- "o the’ ‘statute 18 to compsl smploysers to
notify‘vacanc1es in their establishments
o the' emplaymant sxchange concerned.
(he Eq;uta oes not prohibit appointment

”'ccurrzng “in; thnir establishments. The
“gtatute 'does not contain any provision
Fa v rendebingt favdlid’ lppaintments mi'de otherwise

..7

- 6 - ' -. ' ;

}be;ng iMade Dy ‘empioyers to fill up vacancies
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: "Lthan through the" amﬂloyment exchangs and
. without complying with auh-sec.(1) of
sl Dnstunt sl gubeSec, (2) of ‘§66.4. ‘There“is ‘a specific
provision which delcares that it is not '
:. obligatory on the partof’ -the ‘employer to
appoint poraona advised by tha nmployment
anen ol igkchang@e

(€13. O @ considération of the* schnme of the
Act, object which it is intended to =mrve and

cpn AmatgUnlos ~4¢n"the Light ‘of sub=s&€; (4 of*Sec.4, 1 have

: : to hold that sub-sec (1) is not mandatory and

aaivioal so. o drappointment s -Gedé by “the employer will not be
~ -renderaed invalid merely by resson of the

owE 4t employer Aot eomplying -with- ‘the ‘requirements

‘of sub-section (1) or subySection 2 of Sec.4.

.+ I=am ‘stirdngtiiened -1n “thi's View by @ decision

: ' of the Mysore High .Court in Narasimha Murthi

o tem g o< episVe. Director of Collegiate Education (1967(2)
T R N I 686 ) and a decision of the Allahabad
: o vueioes tinoHigh.Court in.Sambhuy -Nath Tewari V State of
o “Uttar prdhash and othars (1975 S.L.3. 178)".

«20. ) Again in Hadan Mohan Gonl.:Chiaf Electrical
,,,, Inspectog, Haryana, Governmgnt,: -Chandigarh V. State

“%'oP Haryana (1975 All India Services Law Journal P,170),
..the Punjab and Haryana -High:Court :held:that “thare is

R e R g provision in the Act for rendering invalid any ‘
e non-Bppolintment made -without: complying:with .the requirements
. of Sub-gsections (1) and (2) of Section 4%, The

faesa, 7 sig observatzona ofytha Cnu:t ext:act&d :Delow are pertinent :v

. af
(5) Tha onlyiprov£sion[;haﬁ '‘Act: which is
“relevant is Saction 4, Sub-3ection (1) of
;-Saction 4. ceays iiw sus nan i

4',

o o 4(1) _After the commancqmant gf this Act
’ ol ¥R E L sin“any stdaté ‘of ‘arda thereof, the employer
K o 1_ in every establishment in public sector in
. that State or area'‘sha¥f, “before filling up.
~any vacancy in any employuant in that
" i oetabri sheenty’ notify that vacancy to such
> amployment ”xchqn a°as may be prascribod.

}f*,oction 4 then provides:

& (A) Hﬁthing5in ‘gub<sections (1) and (5)
. shall b desmad ‘toimpose any obligation
‘upon ‘@ny ‘employer td ‘recruit any person
G ~~ through the employment exchange to fill
Lwmiaflrn T e o Lorany \ncenc‘y'"inarely bscause that vacancy -
. PRI SRRV - ©- 3 1-1 ) nbtxfied'undar any of those sub-

.;: aactioﬁwiw-» :

ﬁ,.par that all that is required is

. ..'that the .vacancies in the public sector should -
; Hba nthfxod te¢tha smployment exchange but.

“uss~qf such a; notification it 19 not

g dhango ‘the. emp;oyd?acan maks appointments
- Odirect and ;such: appaintments cannot«ba '
1 hﬂld to bq imlid cccee”

eoefB
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'In viou of tho above. we find that the tarnxnation ‘3ﬁﬁjh :‘;
'of tha e-rvicns ‘of the applicants by tha impugned fg;_§>
'orders cannot bo uphold 1n lav and equity. )

‘and direct the rospondants to continuo the applicanx

:benn passod. Tharo will be no order as to eosts,

Jla. . 4
h 21. Tha same vieu was held by the Pabna ,
High ‘Court, in Jogindraxjha Ve College Service
‘Commission and others (1983 (3)SLR P.4 as .
under'e- S ,
d10.? Tha next question uhich has to be
whaether. is as to angther failure to notify
fvacancy in accordance with section 4(1) -
will render tha appointment null and void,
- @8’ has boan urged on behalf of -the petiticner. -
,Tha purpose of the provision is to inform
',unomployad persons suitable-for the post .
about the vacancy so that thay may bacome . -
‘‘candidates, It cannot be assumed that.on
- account of ommission to notify, suitable . . i
candidates are bound to be left bshind.

— . In many cases, that mi.ght be -the result,’

' but ‘nat nocessarzly in every cass, .:In
cases wherse no such. person ie excluded 4C¥~
from consideration on account of want of. -
notification, there does not appear to be o
&ny valid reason for striking down the. :: = . . .
lappointmont as void neraly for a. technical
;omzasion.

Accordingly, we allow thas- fiva applications." TR
éksido the five inpugnad ordors datod 25,3, 1987,  *5‘?:)

in their pros-nt posts as 1f the said orders had uot

A copy of this ordar may be placad in all the caso ﬁ”,_ :
- ﬂ . - 3 A‘-‘ ; P -
filos. o ‘
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