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IN THE CENTRAL AOMINISTRATIl/E TRIBUNAL O
NEU DELHI

0, A. Noa. 522/87
526/87
527/87
529/87 L
531/87

DATE OF DECISION j 1U9,87

Sh. Sviami Nath Sharna (OA 522/87)
Sh. Wanzar Elahi fOA 526/?B7)
Sh.Guruigyapal sinch (OA 527/87) . , Applicanta
Sh. SubhaahChand Sharna (OA 529/87) &

^Sh.Babu Lai Yadav (OA 531/87)

Varaua

Union of India and othars , , Raapondantla ^

Shri E, X. Josaph , . Counaal fbr Applicanta

Shri p. p, Khurana .Counaal for raappndanta*

CORAn

Tha Hon'bla Shri s, P. nukarji, Adminiatrativa naiiber

Tha Hon'bla Shri Ch. Ramakriahna Rao, Judicial flatieber

JUOGHENT

(Judgmant of the Banch dalitatared by Hon^ble
Shri S« P, nukarjiy Adainiatrativa na^ar)

Since coMinon and aiaiiar questiona of eta, '
law and raliaf are involved in the aforesaid fiva

applicationa, the same are diaposed of by a coniinon-

Judgment as fbllous. The applicants in these fiva w ^

oasea uere recruited on various dates between IS^l V%
and 1984 by the respondents in the Regional OBsi|n^S ^
and Technical Oevelopment Centre under the Davali^»^t '
Commissioner of Handicrafta in the lUnistry of
The appointments were made in the regular

the respective posts in a temporary capacity and pn
^ probation for a period of two years. The appointmeni
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lattars also indicatad that "apppintacnt is on puraly
iid-hdc basia subjact to tha operation of *Rangatantra <

i ^ - %P Spdfety^^ou trana-ferretf ftom Oeatgn; Centre. • The

-Jlsss-a v,:r3ni,xcf:^ftPHca|ita;:^ba«e>jbe«n^;-dlachir9irt^--theibv;ttatiee very
lEivjjc: 4«Q;i;#f#i8-f!"PtJ»rily';uhah .by^sthe .impugne# olrders deted

- in; all^-thaae cates' tihe"-aervices of
.- . - • • • • i

the applicartta werfc^terminated under RtWie 5(1) o^
ten s'l ynawrniP^I't^ai^^jM^l^Servlcea (Temporary; Service) Rulea,

SfKf :i-U 5,.," | • •"
s: I yThe^rftapdndBnteT have. atated that the aervicea

lPPlicaflt#:|ia^lv.tol^bfi^iterwinat^d under the

ro sf^f«a«id^8ulea^be(cauae |:hey h^ve been appointed
!v? nc -j;-; ,1: - . " .

?i4j4^hpu^>th»if^oataeai being; ipbiiaered by the Enploynent
i

Exchange,

v.i pf the learned

9°n®l through the ^
the" ioipugned -

. £U>S' J^oate. According'
isinceth^g|̂

• f •^«^® purely, on
they had ;;

have^
?•>•: --a-

o 1 ' LX<irl i I

ii^; 'i^ri^gi^ej
>:. • 'x' •;

'"•• •*' ^ i - •"' 'i^ >^ *'

because thspe

• ®i"c® the iapugned. order

'i"Plicitor and no

®" ®"y «isconduct

"'•• " Article 311-
Vv3 J-. '.J --•• ••:-'•••- ••••••• _•-.•••• . '

I"' :^v'̂ P1?^®'':i^®fl?^tib|h'if:an ' The learned
ia CJ^r i>j.;:!n '-rii 'i s;'V.ijf';•..•» v'••: ' •«•• .-».••••.•. •.-. ,

other hand has stated
v.-.-. •• • .<-,>• •••' ' :. -? .".•'••'«• O ••••••'''• "-'J- -• '• J • '

S". VV.'.3 6> •' " ••-- " • '••••- - ••-• •>--'
principle.of

Vfpi? irregularity

..3
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of not gatting ths namas of tha applicanta aponaarad
, ' • ... I I . •. • - ' ' --K •; 2 .t.

vXS".yv -V''.-

by the Enploynent Exchanga is njot auch^ na to aaka tha

"*3'
. - ,apppi;nt;inen^^^ ^quast^toti (if ^omiasory astopal*

fppli,C9:bl^)i;;0;^thA^;Goyefnnent'«-<'ha:8 daalt

. ^ by^ Sugar mills

• i G ;•• iv T:ha;::StatjBJ o'fi Ufcta^r 'Priaiftrah^-a^ othars, AIR
fM r i5 t ;«3: ^fbi:lo.uSi :t '̂̂ ^, ^KV
.... . j ^ ^

v^>?"^c^^l^'i4®*^^-wr/:3atiapru^ahWe?^rta ^tjovarnmant .is..not
axampt from liability to carry out tha •

• ;-^:w s-.I j ®BprfisantaMbnniiia^dt>b^^'it aa"^ib its fUtura
conduct and it cannot on apma. undefined and

7s-:r-'j K^:^<;r;|;;vwnidi3ClosBtti-?gro6ftytbt^^'nic»asi'^• or expediency
^ fail to carry out the promias solemnly nade

by noru®lalm:jto-^faa';thtt^^^dge of its-oun
obligation to the citizen on an ex parte

vvi j'ni-xoappfaiaemanteo^f^thiiicirciast^ahcea in uhich
the sbiigation haalarisen**

The court further observed aa follous.

'3/1:2 be"taken to be..
?a a^ reau^t of^this,.^

!?;;5uo in-..- '-lA.y '•'uh.arB''the''''G&.v6rrtointpromiae knounlng
or intentiling tha^.„it,,UQuld.b«^9cted on by the•=s2>;^ "a- prBimiaSBa'-and^-^ift''il^ci:,''ihB"'prbiiisee,':acting in

on. it. ^if^r8„hi8-.pqsi^^ Govern--••:.? ybuld'--bi-f«i'a"lSound By tfi. proBlaa and '
promise upyld t?t ;l?*for

-''-''''''Gb9irhmdnt''.'at^tli^''liljli£^ce'bf the promise,
^ "Ptiiiithstanc^ing tha^ consideration
V'"'^ ^»^'W'the.':pfiiiiai4-aW titia'p^aiaa la not

recorded fn t^ha fpfip p,fcontract aa
no :[ j/; .? ' , " reciufred by 4rtxcie "229 of t^^ Constitution,

.. .-..,;.,K.^^.iB.Mf^R<^»^S^^M!?<?rv^rai,t«pi4blic governed
' liy tha of lau; no one, houevar high or

^ ^.lo ,i^'1^0 KPna la aubjectad
- ^ ' ta 1:hB la'ti a^^^^ and completely as any othar,

... iftj^t^wscepfcion. It ia^hdaad tfte pridfe of constitutional damocracy
^ Gftv^mant atands on' the sime footing as a privata individual ao far

A® concerned: the^ former is equairy bound as the lattar. It is
Ji f fi-c^l^^^^^ can

a GbvarhWBht, committBd to tha rule of lau,
r:.i,j:,ofproalaaory%3tbpp8l1? ran the Govar^ that it is

... jto^Wtsin:^ that ias . V fair and Jjjs^ or that it is not bound by
.. , ... dMft|jpnj!?^. rfNfflmatyr, ac; . z .i: : - ^ not ba hald to a

. Pffffct^ngu^ari ^BctitudB uhilaa . ; , ^ u, . u tfeallhg with iti citizens^? There uaa a tima

- u ; -r . ragSrdBd as auf^icient justification for tha

. .r- -obli^atioha, but,^ let it bB aaid to tha Btarnal
glory of this Court, this doctrina uas

* ' •

..4



- 4? -

•mphatically negative in the Indo-Afghan Agencies
(AIR I960 SC 718.Jj and the suprenacy of the

?ule of lau was eafeftbi^shed. It was laid doun by
00 ::: « .n P0M®t, t^t the Governmant cannot claim to be

: vsii W^n»; f^om rthe ap|jii,cabili:ty of the rule of
?d: - ^; ; g5PPi»8q;?>r «srtQppel: anct repudiate a promise loade
V-> i^y it on ^^he ^grpMPd-that, such: promise may fetter

r-i;;, ^>4 V jxecutiv« a;Ctibn,o: If the Government
, it,^ f;fijeedop^r:0;f;:-®xBcutive action to

3ri;T Q?l;^^a[feiil-pfee.d»:.t.ho Government need
;»;-pi^ml8e; knowing,;•or: intending that it

W0yl4.^fea ^^tejdjxpni by.,/thft:.proioisee and the promisee
-poaii^ion rel-y-ing upon it. But if '

fsrr'i :^:ia;K<'!'fW;cCove^!^nti,make'3'i.au:ch,-a:::;.proraise and the promise
^; ^^i o J s in ,re2^ancft.upon It and/altera his position,

r-isi.-hj ^easoO;-;a<<hy; the:;'Government should not-b^
.5-^^;?M•;.^•P®llad^^|o ;ajake^-,gootl:^ auch^^promise like any otheri

Private,-; ifidividdual:#^;:^--The: j.awi feannot acquire
Iq sU:;" erij tr. -::^®3iv:ti«acy ^ftnd?, .ga'in •sqciM'^'^cceptance unless it aticnrda

(".'v ;i;Mlth>^he:;;Poral'!.Afa'lue»-:oT th*= society and the::, constant
•"n::.:-r'^:r9vn2':;qtf;;fche ;C&arts'i:and^''the legislatures must,I

hr'i tr:;--fc t|JjBrefi^re,ube'•to,:iclo:3a-the; gap between law and morality
;K:i -.'i JJ^^Rg^ifiJ^Pufeaaix nearssahiiapproximation between the^
•,-:j b.:'AS::^0:88ibie#;^:•'The:'ddctri'n® of promissory estoppel
B :'• ^ ^ oi»j9 ^sigfiificanfe^^udicial;; cohtribution in that direction,

ifi4 r:i. -necessary;:to':poiilt'-'out that since the
,dpptrioft; toi theiprorais^soryi Ustoppel is an equitable
doctrine, it must yield whan the equity ao requires.
If it can, bf ahpwn by the Gpvernms|iit.that having l

«^»gSrdito' 'the''"ife'd't8 aa' they'''hav'e'subaequently
li uPMld b« iOBquitabl

- - ^Go^ernra^nt ttf theMp^bmise aad^^^^ the Court
. . ^aise an. equity,,..if!,, favour'pf.- promise
-••-••ariFd'̂ 'en-forM^^^^^ i3^dai'8e''a|ain8t'~'ihe''Government*

/ of P?^®i8so?y fstsopppil would be displaced' 'i.n'"'®u:chr:a"''-'̂ si"'ilBib^ the'"faiets^'equity would
not require that the Government.should be held bound

if j ^ —by^the proiidsr^^ it.' Ohen the Government is
able to show that in vie^ of the fa eta which have

«:w5-xtranapire#^«ince^^ra^ 'of"the"promise, public
interest would be prejudiced, if the Government wer#

••^^-'^•quiretJ'-to arry^'but-'the isroiSiai, the'^to^ would;
•wwe tq balance the pijblic interest, inj the Government

ji::;;-;!'-L^r -cairtying^buf'*ii;pt6mi8B •'made't6''«'xltizen which has;
induced the citizen to act<ypon it, ain^j alter this

a,i.f Ai. ^.;^ojsitibh--aihiS^"pubiic'"lnt#rB^t'likely'to'suffer if •
the promise were required to be oarri@i| out by the

'^Gdverhient-and^'det'BtminB-'^^^ ^way 'tKi equity lies.
It would ,no| be enough .for ,th just to

-^.^say^that'putilic'illterBst:"requires that the Government
should not^be compelled to carry out the promise or
tt^-t^-'the•'•public'lihtere^t would suffer if the Govern-

to >honp;U3P4tft.i'MTh%rGovernraant
'-=^^«afln(jti-''a'af'"Sh^h, •'•'j., ^bintstf"!^ in the Infjo-Afghan

Agancles .ra?e,,^^^a,ira ,to,b,B; je^Bmpt;.:frqin: the liability
?. V; ^ - 3j^g indafinite and

undisclosB^ ground of necessi-ty .or expediency", nor, -can %h»"GoV%rrfiienit ^clalm tb be the sole judge of
^^ . it s _li^bility, .and^, r,^p!iidiajb.e, it, ?p,n ;«n: -ex parts

^ •••''"'••• a|3pi?alaea^Bnt"%f "ths'cir^mstances". If the Govern- .
.... ,®®"t ..wnts to.^;,_clo.s® ..to^.the, vQau.y^^ the

attbaequerft'^Bvinta'^bn'account of which the Government
^ claims to be, oxeppt fro® the, Jaability^ a:nd it would

be-'fbr-'thb"'(^rt'to •'decide'whether those events '
•are such as tq„ render it inequitablB tp^^
' th©'''-liabtiity'i»gaiii3t the''Government. Were claim
of change of policy would not be sufficiant to
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•xbrtarats tha Govarnaant tha liability;

/ \

V' >

cha Gbv«rnaiant libuld hava tb ahou what praciaaly ^
BL : : is tha chartgad pbllcy and also its raason and ^

justi fixation so thfr tbur^ M^ Judga for itsal f
i iSi?,: ' iihich wy the t3^blic^ int^arast^li^ uhat the
- ^ r aquity^ Of; the c&^aai dbmands^ It is only if the v

i; Cour>t'.Iw-a^ti'is^^j^ ^- prbj^r''and adequate {
inai^ertal'^pi^bb^^ bV'^hr Gbvie^^ that
ovarrl:^n^-^ublic^ iWt^lst"'that the }
Govarnineht^'^bUld^ flbt bound by the |
proorisa but^ shbuld^ ba/frB¥'t^'act unfettered j

» *byi it ^that ^tha GWur^ ubbJ^j^ ref^ to enforce
« ^: i's^vtJiB^ ptondsa^ fifgatifart?^ th#^ The ;

^ Court ubul^:^o1»^^ct %n the'in^ ipae dixit
roe ttiw GoVernffeRt?, ^ %hB Court which

• ;a^ has ttt* dBOi^da^^ah^ 'ttotT^tha- ^pvBrnmant whathar
h:^n*^thfcfi;ov6rnniehfe'labould be'haid^axsmpt from
:v;;:,v Wjibiility^i r ^'hisi tis tha'faiiiBfiCB of ths ruls of

' t The^iiurdanl UoOld'ijpon^ the Governmant to
i € 2 vj;Shgu;}that? tshe ^ptibl^ intOT^^^in the Govarnnant

j,; Bpting:^ otIierulsB ^han^ ill'accordance with the
.hh.;hc '^%.::,v-i^..jajrproffli8ejl«ns0-®Ver1jhelAii^§-:tWit it would ba

i? :v -- ^ o i^pqiiitablar to^ hbld^^a ^Oovernment bound by
at 'rr;..t;hlt': pro»i&a.-iand"t:he''-'Gou5Ft luouid insist on a

•i',.i>ighly-rlgoroois:-.^t»hd&.rd-bf^pfoof in the
t ^> j.ay^r.-dijschargfl.'ot^^thl^si bardBh^.^i4^^« •

•.T-. V -iief •r;~ y,v ,::x. >. 4''i'To^;

- "^saa/ba.forX u^jtla Governmant
|̂ ^P^9h^.KB-:l6ttlr.s'̂ givan a

PJ%i^J^iS^ts that their

i-i.

'I

. 'l-
rl ' .

Miii',^pn||nuiL'g operation

^oft' unilatarally

.Mi .• ''v; understanding
-,i;-r'' ,>JV^appointmanta.

«>lso ua think

•;:-s^ij"-f r ,•*''* ragistarad

raspondenta ,

thraa yaara •

.->.•< •^=-' , ,,.^, y,;-; ;•! j l-""'X}• P'^' s^i •.: '^"r' •• . ,

• • • 6

i
«/i. !• •"v'v':'v7(v-; ;.i'M --sr-t'" ••"• t

•: :?raprasentation

with the'

cannot
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^n^jbhelr rpapectivB fields and

® ^ sud/janly throun

iJl^ It will alao cost

them great economic inju^^rysji^f they are removed from

acquit/: in these cases are'i 'V iJ

-1 :{ . )••

V.:' A:r;i..U
,:.:;f ® -llf9'5-OMncfd;^s l^he ;^fight iof;:^^^ interest are

ti'-w ^ 5>; !f; :,;v-•::
e i Iliw vftold that by the doctrine

vj.:;s, r-,^Mva;Vv: ;vr.s:;;
^ ii cannot be

;#f?nf'9^d;:;by,;ther4.«R^gr|;tdiOrdey8.
}.i{ ?-;0 ;.!:< x: • \ '

,-ii.r"'V"

^ ^ applicants

®s^ against law»

it has been held by yarioMs courts that failure to.
-•so ^ urt.; - •:- •

J ^^ :t i/ nnotify ^vacan^ci'gs^tv'^the Em|̂ %msnt! per ae
^ s. I'i .i S.:;r7,wn.^, ^:;\t,.: z.'::.':flj r'

a,i 75vaoe8.'i^ot3rttndiir;i#p|jiic3fih^ thelse vacancies
•j'-.i, 'itf^ j':-- .•'sOift

.; .$r'̂ 13^lBgal;M/>^ya®ltt^ .fhfi^-^aiui'iiave been

:2;;^t-%thi l^incipal-Bttn^^ the Tribunal

>c : r 4 i^Ashritito and Ortihers Ua. Union of
r''c-r\i::rr:::^P ^•':;h£ - r—/v- ,• . .

India and mhers AIR f9^7C1>eAT^502. The following

^ext^f^s judg^ in that case ^

. ' 't

•;m

I '•ri iV-:. -• - ^ --r^

V L/i:-nr -'Vi":
Shipyard'Ltd. and •

• r>(^):vAll;;-^India' Services' Law "
Journal -P.13), the Kerala High Court held

. ••' •-'-•^hat •fche''prdViraftdn"'b'^'^aub-8ection' (1) of
The following

••'-c,, vna );;#j^J|i#?'®C5ts!ifJi5offl; t:h:e i^ai/d'judgment of the Kerala
J«l®fant «-

•verise'si;1^»;.;;.#rp\ri:3i#nvfor imposing of penalties
^iHPtljitiije ^treated, as'daciaive of the
legislative intent to make sub-sec (l)
of Sec«4 mandatory particularly in the^ qrfiau^^ of 'Sec.4^ Object ;

3:.;: .sr.. iji^'t'f^-lstaturte'X^ compel' employers to
•. ./yu -Hot^ their establishments

• exchange concerned*
•viiiii v} v-5 v:;-i=;f'S7 '•Th^/st^tutitf'̂ prohibit appointment

-^^-bilng'̂ ia'diB "by'emj^ to fill up'vacancies
•j,s•?iM>o^curri^/tn;^ establishments;...,_ The

w.;;: ft7ns^^;sriAoa':gta¥ytSB 'dbesl'n^'^contain any provision •
^rahdej^ing'ihvi^^ld'appointments n^-de otherwise

..7

«, ^
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V. ^Shan thrijlj^ th® tiiBi^id/ment'fiscdrtknge and
uithout complying with aubr.sec«,(1)
sub-^sic. (2) %f •ThBrfi'''is'a specific
provision which delperes that it is not

••••• ' •'• obiigatdry dri the jjiiirt ^ci'f thii to
appoint paraona advised by tha jinploynent

;:'Jiixchanga;-^'''''v

^ ; M a'cdhat^^ of tfief^scheme of the
Act, object uhich it ia intended to aerve and

r,;; i thB'"Xtght-of aub^aeci'^^-llr'^f^^^c.4, I have
to hold that aub-sec (1) ia not mandatory and

^^'iSippointmefita-'iiiadi'^y'" will not be
rendered invalid merely by reason of the

iemploy^i'- 'rttft>^cd'iis^ly^ng ••ui-th--thB 'requirementa
of aub-aaction (1) or aubTSsction 2 of Sec,4,

. ^I?a«: atrtfrrgtli^nerd iri'^hfs lay a decision
of the PVaore High Court in litarasimha Plurthi

r r . Oixectpr^^)^ EducaMon (1957(2)
" L.L.d. 606) anda decision of the Allahabad

,High;nCpurt % Tiebia;ri V State of, . Qthsrs (1975 S.L.3* 17B)".

. ff f ;v-- ''UiC t "/Ssy ••"I- v 'i ^
20. Again in Radan nohan Goal, Oiief Elactrical

Inspectpi^,. ^ v. State
of Haryaha {19'75 All India iSarvices Leu Journal P. 170),
the Punjab #nd rj^iryana Highi"there is
no provision in the Act fot rendering invalid any

ppqintpent i^;dB r^ithAu%-complying ^uith Itha raquiramenta

'if,:

^ ~' oV Sub-sections (1) and (2) of'Section 4", The

^observations ;;:Pjf i^hB[ i^u^t :a>;tcactad ^biel^iu are pertinent :t
(3^ of

V f;s (5);;j.^a pi^lyicP^vi^iiOr^hatisAcJfe uhich is
relBvaht is Section 4, &ib-Section (1) of

\r::cv^7 . i-lt-a
4(1). After thB comm§nc^mBrit ^^f this Act

—-in=^liny""at6^'-thlr employer
in evary establishmarit in pubtlic sector in

that State or area ;^4Ha'fl> filling up
any vacancy in any employment in that

c; ^ i - ,i - •^ist^bliahnii^^- noti fy^ to such
• ^^s"'̂ fflpilloym^ '1^ttto be prascribad."

4 than providas: •

Y0h-:;4(4^)J^: MbthiWg ^Iri ¥ute^irBctions (l) and (5)
3 V shall vbia d>^med^ any obligation

upon any #mi3lbyi^^^ any person
through the employment exchanga to fill

r; acf- «rty vacant^%ier^y because that vacancy
- • has bee^ ^nbtifiad' under any of those sub-

jsectibri^x.'

r t ..I I r 1- •

r-' ''C - ' t^st is rsquirsd is
, in the public sector should

• employment exchange but-.
'• V ^ it is not

to employ only
^ ^ i if. ^W^°iram^n?led by the employment

, 1 - ^ ®^RA;OyiSf? can make appointments
«;' r^ sucli-appointments cannot',^be
" hsilii to, i^^ll;d •

• • • 8
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21* Thfi aanae vigu uas held by the Patna
High'.Court, in Dogindra pha u, Djllege Sarvice
Coipiaisipn and others (1983 (3)SLR P.4 as
under

id,; The next question which has to be^ ^
whether is.as to a failure to noti^
Vacancy in accorctance with section 4(1)
will render the appointmant null and void,?
as :ha8 been urged on behalf of the petitioner*
The purpose oT the provision is to inform
unemployed persons suitable for the post
about the vacancy so that they may become
candidates* It cannot be adsumad that on
account of bnmiasion to notify, suitable
candidates are bound to be left behind.

- - - _— . In iDany casest that might ba the ,result,
but not necessarily in every Mse, -In
cases where no such person ie excluded
from consideration on account of irant of,
notification, there does not appear to be
any valid reason for striking down the
appointment as void merely for a technical
omission*"

In view of the above, we find that the termination

of the services of the applicants by the impugned

orders cannot be upheld in law and ^ity*

5. Accordingly, we allow these five applications,

set^side the five impugned orders dated 25*3* 1987 ^
and direct the respondents to continue the appiicanv^jj
in their present posts as if the said orders had not

passed* There will be no order as to costs*

Acof^ qf this order may be placed in all the case

files*

HNA '
audiciAL neriaER

(CH, RAPjAKRiSHiilA RAO j ^ (S. P. JIUKERoi)

'4'r"
. P. JIUKERoi ;

AOniNI|TRATIUE flE^CR
._JfPURAN CHAR!

Court Offictfr

* '*<^*istrativc Tribunaf
_ _ 7'ouse
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