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IN THE CENTRAL ADI*IINISTRATIl/E TRIBUNAL
NEU DELHI

0, A. Nos, 522/87
526/87
527/87
529/87 1
531/87

DATE OF DECISION s 11.9.87

Sh. Suaml Nath SharoM (OA 522/87)
Sh. Planzar Elahi (OA 526i587)
Sh.Curuigyapal Sinch (OA 527/87) . . Applicanta

i^Sh, SubhaahChand ShariaalOA 529/87) i
Sh.Babu Lai Yadav (OA 531/87)

;Var3U8

Union of India and qthera • • Raapondanta

Shri E*X* 3oaaph , . Qsunaal for Applicanta

Shri P. p. Khurana Oounaal for raapondanta.

eoRAn;.;-,.

Tha Hpn*bla Shri S. P. nuKarji, Adadniatratiwa Plaabar

# Tha Hon'bla Shri Ch, Raoakriahna Rap, 3udi

(3udgnant of the Bench dalilfered by Hon'ble
Shri S* P» ffcikerji, Adniniatrative na^er)

aUOGflENT

^ 5ince xdamon and aiail^ of ficta,
iau and relief are involved in the aforeaaid five

0 : ® diapoaed of by a coHiinon

Judgaent aa follows. The applicanta in theaa five
caaes were recruited on yarioua dates between 1981

and 1984 by ttia respondents in the Regional Design
and Technical bevelopaient Centre under the Oeveiopaant
Coinoiasionar of Hendicrafta in the niniatry of Textilea.

the apppihtmanta were nada in the regular pay scale of
the respective posts in a tefflporary capacity and on

probation for a period of two years. The appointrosnt
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Itttira aiab ihdicataci that *app6int«ant is on purbly

Tn s .. t : thaYpperation of, •Rangatah^a*

a a Society now tranfferred ftoro Design Centre." The

applicants have been discherging their ttuties very

eatisfictorily when by the iapugned orders dated

25th narch, 1987 in all these cases the services of
i-':?..'-. ., K >"n-. 1 •';?/?'i' t;5 '.-Vj

the applicants ware terminated under Rule 5(1) of

the Central Civil Services (Temporary Service) Rules*

ar ^ i1965^c The^rsispdndents lia^'istated ithat the services !

hy^TliS'̂ -'iof '̂the applii^nts5hadi'-to-^bevtiftmihited under the

appointed ^

the Employment

Exchangei:« •>
1 ' • . i • "v:v.' •'

2* Ue f»ve heard the arguments of the learned ;

8®"® through the

-PP®titioh pf the impugned

-r:^vrw"li and^thf.',applicants are

posta. According-

since the•-,

were .«ad8 -purely-on

basis they had

could have.
•• ' • ^' -• :j\ '. . •'• .'• .-i - ' "I'V-v

•'^:l;'^gij€iiati|y''te;pin^ed 'because there;
' v« .1 »i-i •-••''•- «'•••-.-V^ V ., .-.•>••' ^ y- . , v';^

•i'ntw''r;"o^^.9in«i•appointment,
|r¥e|/^|^i^^'tth^^. si%®

X'..:' !Jt'iri- .'•'

the impugned. ordeii -^Ub • h«i> i" ''

i'-Zi 'simplicitor. and~:i^
3aj|i's^ir^;i^^Mti^a;ihBd:^H;.;i^"r^ on any miscPt^udt

Article ,'

; jtjfe ^Q(|n^ ' The learned

^J other hand has stated

V/•p2'i"ciple'of
fSJ-'̂ pt'dmi^ioxy istdppei' and tKat^^t^ socalled irregularity
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of npt gstt^ng the riamfa of th# applicants aponsarad

by tha Enploynant CxcHihga la nbt such as to aaka tha

appointnanta illagal^ Tha quastion of'promissory astopal*
• • •; "•••••';;. ;'-U } r-'':a^i >: "It • ''
ajjipilcable to tha Governinent haa baan aiaborataly dealt

i-V

with by Supreme Cdurt in fVs notiial ^dampat Sugar Plills

' ' ^^Ltd Vs. The State of Uttar Pradeah and others, AIR

SC 621 as follows.

"Under our juriaprudanca the Government ia not
iis^j^xfmptii^omv'liabil^tyytb carry!out the .•

repraaentation nad;a by it as to ita future
-si^J^.;.aPP^ducti;;iand•:-lt^iCao^Ot^^pn.aomalundafinad and

undiacloaad ground! of necessity or expediency
Of?ry:.-;outv?tha (iKoni801 Solemnly aade

by it, nor claim tlo be the Judge of its oun
•.•?/ ;'i;v::^oh;L^9a|i-C!l?:ito;:the -icitizen^.:on;;an ex parte

appraisement of the circumstances in which
the sbligation haaj arisen^? O

I• • •--

The court further obaerved a3 follows.

"The law may, theraifore, now be taken to be
. ^^ietfeled'-'-ai a'-x'eaijit. of'thiii''diiBision, that

where the Governpent makes a prdraiae knowntng
-of -intending Vthat''it-'wbiiMw on by the

^ ^ha promisee, acting in
• oh'^it^ irit^ara'"Hia"partition, the Gpvern-

ment would be held bound by ,th|i^ promiae andl
jprdmi^a w&Uid be aiiii^irm the
Goyernroant at the irafctance of the promiae,
notwithstanding tHaft third isiio consideration
for th^ promise and th^ proQis^ is not

- ^"ricbt'clid in the fcrrm'bf a formal contract aa
. *'®9ui*o<JJ?y Article ofJhe Constitution.
- It -is eieiehtary 1:hat irt governed

,513? >ha ^le of no one, Muever high or
- ^ low, ta fbove thi law; tiilBry one ia aubjected

. . ^ ®^^ aa any other,
Gdvirhniwnt i§"no"exdiption. ' It ia;'

.pride of Constitutional democracy
^ ^ " ^ ^ ' ®"d ^rola o^f law ttiaf ^th6 Goviiirnment stands on

. , , . ^ the,same _^9Ungjaf j^,priv^^8;4.;idividua so far
• ' aa the dbli^ation drf the law Is concerned: the

..} . ^^'l^.A^a®g"®^y ;tti%lattar. It ia..s principle can

. ^ovari^ent, (^rami.t,%e^ to^^. imroiirti^y' fl*diti the 'ddctrline of promiasory
. .®®^°f?P®l? Dan the,.Government say that it ia

^ ^fintjer -no tibfigatlon'to iictf Urt iianner that ia
and just or that JLt ia not bound by

ConMdarlationa of "hdh'e^^^^ faith"?
H'ly .^^0 Cpvarnmant not j^a held to a.i; Kigh'"afttfrtdaffid of recH^ynsiulirii^ while
dealing with ita citizens"? ,There waa a tima

f ijhih -thtf do^t^iiVe bf arxibutlvi necessity ^a
regarded aa aufficient jwatifijcation forithe
Government to repudiate evsn its contractual
obligationa, but, let it be aaid to the eternal
glory of thia Court, this doctrine was
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aiaphaticany negative in the Indo-Afghan Agenciaa
caaa (AIR T968 SC 718): and the aupreniacy of the

pf,J.aw wa .eastabliahed. It uaa laid down by
t|ii8 €ourt, the Government cannot claim to be

the applipabiiity of the rule of
:: •hd. repudliate a proniae nwde

esi t ^ that; such promise nay fetter-• L v.— TT-:. f» WI»»» w • W W V W«

;:;-v •^aputji^ei aqtioni;;:-I f the Government.:.-
..r- i'M;>f^P8)!loi!*i.-o:fi^oxecutive action to "-'

- , Government need
«:;Pron^se; knouing or intending that it

' *cted; on by.,the promisee and the proaieee
would alter ,hiiB position rjilying upon it. But if

„,th;k ^otfltrnmpnt and the propiaI..:-

;•••./ r-T'?-

j;: n.i.-" v"

'.;;.7!';-:Kva'' S^./.
vii

?--ucc:

vi r •;;

-V-^- .-v

i n A«? i*«Uance ijpon It and alters his position,
V » why tihe Gbvernment should not be

poppelled tp fliaJ^e^jig^ like any othnb
PF!!ry®^#"^^f*lWvidua,l=»-ft The law' cannot acquire

end. gain social'ecbeptanca unless it eccorcts
Mith th%i»prjJln?v»lues of the^'society and the? constAnt

. p^frth.® iCourtsiand the legislatures nystt
^ totdosB^tJio^^p between law and abrality

ri i : •JtooutvaS; nearsan approximation between the
r1*¥9\i? P09®^^W®* iThe^^^ of promissory estoppel

Significsntr judicial: contribution in that direction,
Buth it .4.S: necessary oto rpoint Out that since the

ia equitable
doctrir^et it must yield when the equity so requiree*
If it can be shown by .the Government, that having '
regard^to the ^^cits is"tHiy have subsequently v
trahspired,. it upyld.^be.lnequitable.to hold the -

ss ^- ^COverrimirtt to the prSiftiie made bythe Court ^
not raise an pquWy ,if! ^favour of :the promise'

-V ::aii'd''^enfOrbi-'the promleii'''agaj:n8t'"^he'.Government*'^f
The doctrine of promissory estoppel would be die|,_.

yr ; l i coq In ^auch ^ctsi bscau^^ the ficts, equity would
not require that the Government should be held bound

<i i-r bf ^hi promise iiade by it; l^en the Government le
able to show that in view of the facts which have
iiriansplifed'sinci MkiingMpf %he public
interest would be prejudiceid JLf the. Government werai
required to eirry dut the promise, the Court would
have to balance the public intpre.®^; 1^ :the Government
cja-tr/ing soiit'̂ ^^a M'de to a citizen which we ;
induced the ^tizen to a^t upon, it anA;«lter thi^^ /

'V,Lit'POsi'tld^';a[hd'''i)iJbllc'ititiih^pst''likely'to suffer if ;i; .'
the promise were required.-tO be. ca^ri«c|; out by the

^;>'':Gov«rnmenr'ahd''d'et'erdd;nr^iiH^ch'way't^ equity- lies,' •'
It would not be enough .for the p,o^^ jupt to V

c-•«ia^'th^''publicf'ijit^ ''rOquires that'the Governmeht-
should not be compelled tO; carry out-t^e promise or

ini ? ^»thatf tfhtf piiblic iritiB^e^ woul the Goyern-
ment were requi^e^ tp, lipnoui^. it.;J'hft^Government | :

r,; v^ ifis^nnbt^ as 'Shati, 3.; pbihtad out in the Indo-Afghan
Agencies case, clfim to^be, expmpt frop> the liability
to ttrryH'Out the ptbaise "bh s indefinite and r
undisclosed ground^ of necpssity: or-expediency", nor
cin the'lSbvernminr'^bliiiB to be the sole Judge of:v''
its liebility ai^ rep^bia|e,it.«pp an.ex parte

f! v": ^ appr^ispment bf' the" circ^^ If the Govern- >
merit Mnts to closp tp. the Court whit: ^are the

. .iA'v r,i5 r f subsequent e'^iihts On account of which the Governmerit
^ clpims to be expnpt from thp l^biiityvand it would
wv>^ ^be ffdr^tHe' bburt' to de^ whether those events /

are such as to render it inpquitablp to enforce ;
the liability igairis the Government, Ptere claim
of change of policy would not be sufficient to
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•xonfirata tha GoSiwomiiht frdm the liability;
cha C^varnn^^ Wbuld' haya tp ;t3hou uhat Ftraciaaly
is thr cHin^Vid ppiticy^;^d its raaaon and

1e sd^%Ks cbUrtJudga fbr itsalf
uitfy-uhat the

equity^'of ths---ciaisa^1fBnii^^ is only if the .
i Courts'is-ijh;|iftbf^B*::;and adequate

^:.'̂ :0: - ,7.u/v;;-i c'jarfteriiilF-^piae«tf by'-'t^e-^'Goy^i^ that •
ovJ&r#l-d£n|g pu¥lib iW that the
Government' should-not b^ 'heltf b by the
pruomistt bUt-ahbii^'ds ftsie^t^^^ unfettered

i.i .U::a .,i-- <;-r.byil-t =t^ha-t^-ithe ^C^urtK'k)dlii"te^ae to enforce
s Hs. r-Q-?.:-- :f ^i^^;:'thB»pr:0miS^#^iti'^^''%h¥"^v6^h0ent, The

.r3;s-^;UCourt ^ubUl-d-^dtJ^ct^-lin Ihe'iiieie ipse dixit
m i-m roJl th:ei Goif«rhtae5tft^ ;fpr^ it'JiWJthe Court which

i 0£u?n.;ihf s'^tosde50iide"''art'd Tidt-"th#''^v€rnment whether
-o v ^theBGovernment! %hdt^'be'helidlexoropt from

^f?Ai.5cyii.<ib.^i-ty^ ^"iThis^siS th&^''es8'ai^i::e of the rule of
jrvs^^-i,;a ^"ir '̂ The^'burden^'\j[auld^tii30ii;^the Government to

. .$,im -fcShowsthat-Jthd piiibli^ ihtdriit^in the Government
• viAXsio^x; bnw u'̂ s.l i,G^i«g:fotherwi'sd tliad'ifi'accordance with the

•• 0Ajft-.';x^.v:P*omi8e•Yl®^iaO'^•\re5^uhel^i|ih9 •tfiift it would be
. infers; inequitable''to<.hbid-^hi/Gbyeirnment bound by

.;-sc i ;':<-;y3:..?:U.Ttfhac Pto«iSiB.,;#nd"the^-0biLli?t. Wotjid insist on a
;Mr'i iMbighlyqrigorousft^tahddrd-bf'proof in tha

j:5^qcobiscbargeiof ^thi^^buj^den-v^^iFl- •

*".: '"i •;.

-w

Governmant •

|p;;the:ippUMfrt that thair
'' ^' «•• •• •"• '-• •'•' > •-r: ; • - ,. . . « .. -^v

operation

with tha"
, , • . " . j •• .. '••»'•{ '3 '^7 '« »-S '•« '"» ?••;

'"''Sf "nnot .^ ^
•• unilaterally

_.Esl understanding

appointmenta.,

•• «e think

. ragiatarad

• If raapondanta

. a®3 turae yaara

overused

" .. A—GP*^^*nf,®nt .sarv^ca^v. .;Th9y have
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i .V^ in; their rtspectiwe fields and

a,;'ibhMr.'̂ 8fii if.''tjijBy are suddenly throun
... indiicif^^^ It will alao cost

thein gr^at iicofidmid irijtiry if ffiey are reosoved frois

• t,: .dfJiiaods.^of aguity^ih thsse cases are '
<;•¥•;..'iC i;. :• Ai ^ ^ :; •' r,:

• ••"

fi8;prd^dun^f^;.ap"|h^ interest are

by the doctrine

cannot be

-'•AS'-JPagards'i the-;'ai!'gutSsnt'-^that the applicants

s. •.;. •= ; J

v;;>% - ,;r v.;;'-; ::. A' 'gr

^^;-':;iliegali-/vUar4oti8-rylling-8^^on thi^U^sUS-have been

I ol>fciy disojsaed by the Principal Banch of the Tribune^
; I ; if •» in Shri IahK«r Singh Khatfi and Others Vs, Union of

India and Others.AiRBi9a7(1)CATr502. The following

in.that case

'r^ievan v-

cannot ehfdrca- 'proraissdry eitoppel* against lau,
,a;. J e cy.^:. r-;'-; •'i:'f;/
it has been held by various courts that! failure to

J . n J s.i;.. . :;1-;
notify, ^^acahcies ' tov the Enployiaent Exchange per se

does not render appolintfaents agsinat these vacancies

'••w yn;-.:.J.Xt --i - -i-.i'T'.., .. y/'K;
:U v;; n 'iV ^;n/i

i,c
^ Shipyard Ltd and S

- otheijs jigas,<2):,All^,-Jndia Sarwices Law > •:
Journal- p.13), th0 Kerala High Court held ? ^

' >"^thStfche-prdvisiah^'"df'sub-section (1) of "
v/; >,30t^ion^4 iS iOpt roandatoryc The folloying
K the js^id-judgment of the Kerala- '-W

„;a5B-.i?ale^rit i-

;-civrjr! v1^^•.,^,P^oyi.sionl,.i |̂r •iwposing of penalties'̂ ;'•-•-• •
-f vr., 'Rnnqt:be,:treated as-deciaive of the

legislati^. intent to make sub-sec (1)
of Sec#4 isandatory particularly in the ;

^,u •-•-Slight of«sub-sac; (4) of'Sec,4. Object
•-'•--••••'- :"'df--tha'stafute' le to compel employers'to'\ ^

..H/c ^^ftBtS^fy'vatdneieis^in their establishments
- -•* •-•J ;• _to'''the eAplbymint exchange concerned*.

•; irvn ••(ci-or'ii.-s .:}t "The'''statute''^ddiia'''not prohibit .appointm8nt;;3\ .
•jnss'v-}..^-::r:Vi vo t'-^eirtg i'ftade-'by-employers to fill up •vacanciea
^xr]^ ' ;:^deCurrihg'̂ ^iiT'• their establishments. The -.• •^••.

^•"'••''.'Statute •••does'-hotv''eontain any proviision
^rsjidering invalid appointments nsde otheruise

• ..7-_
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tHrdu^ fiipldyment akc^anga and /
^ uithoMt cqmplyJLr^g .^ub-^sec^ Cl) of
- 3bb-Sec/(2)'df Sic,4^ there is a sfiecific

provision uhich delparea thft IJb is not
obiigaitor^jt^ 'thi^ ji^rt of i^Ke
appoint parsons advised^by tha.employnent

i-iji \dr'the'lcheaa of the
Act, object which it is intended to airve and

-^^'-^in-the'^iight^Of, 3db*l'^ci't'^l'df"lec,4^;v:l have
to hold that sub-sec (1) is npt mandatory and

\;S; -ipp6ift6miHts ''ma-de''by"'the'w9(jldyer Mill; not be
rendered invalid merely by ,rfa90n oflthe

^-'^efliployer'ndt^5doiBfSiyin9*6lth^^the'^reqy^
of sub-section {}) or sub^Section 2':0f Sec,4,

A pam^stfin^tBened'ih'^tMs'vidO'Sy a^
of the nysore High Court in Narasimha hurthi

tc?;' ,.;;:>:;UtfrOii?BCtbr:^pfs;CoiSegiifce Education •^<1967(2)
L.L.3. 606) and a decision of the A^ahabad

r ? ; o Highr^Courj^ftinoSarobHu-Nath Teuari V State of
Utter ft^esh and pthers (1975 S.L.3» :178)".

•1. j. fe'6'^ (runf 'v-d bX4:'̂ "i>
20. Again in nadan riphan Goel» Chief ElsQtrical

j-lnspectorf:vHtryanar GovernmentChandigarh^ V.l St®te
of Haryana (1975 All India Services Lau Joiirhal P.170),

=5?^; ;r£uf> - the (i^njabuendnHarydna uHighrCourtoheld'vthet,^?!there is
no provision in the Act for rendering inval|.i!iny

s V: t ppppintment madenyiihout. cdmplying »giith^the "recpji^
of Sub-sections (l) and (2) of Section 4". The

H-:.!, ? ; sri.i' ldhsfrw§tioqS!,;of :the;iEourti. extracted tb61ou are pertinent :t
a

n- c ; 5 (5):i The dnly'.fprovisidn^hatcAct iihich is
relevant is Section 4, Sub-3ectiortft>X^) of

' .:Xv-::Secti0nT4vsay8fc t > \i;

,4(1^. . After,the,cc^mmen^enient ipf^t^^.v': ..1 ; •"•• •'•^••'in'®any''afefi'tB-oir''#rBa "thiredf,'•th'e;-'?(|i |̂|j^
in every astablishment ^it) .public eector in

that State or arei-sHall, befdife filling up
,. ,®ny vacancy in any ejoployment in that

ov>w c-v..,,: '̂ '•^^-•'estMbiiolftlieh^^ vacanq|^,^|i;^uch
. ';'''empibyiaignt'''eXtha may be preaci^ibed* "

>;) .:-K-::;>-ifa-?juo7SMb-s§(?tipnx;(4)r!Qf:?Section 4 then'r;|)iroVides:
Npthing^iri'^sufi-'sections (l);:^ahd.:(5)

ahall^be^ daemed^le'^impose any obligation
^updn-any-erlfpioy^ any person
through the employment exchange tp>W

a.,..M.isflsic; Qnii:5r-~3\.i, '^#hy^^can(^''merdiy because that ya^^ncy
9-^ is.hid^biin^'notlfiid under any of thoaei^ub-

u ; J.J .riectiohy-

:jO no t^at f.all that is requlre^d is
|hat jthe-yaqanjcies in the public sictor should

'a,:;i5;.>^^a^pti,fitd^tprcthe employment .exchange but
bec^se^of fueh# notification itjlf ndt

:;^^nihcumb§nfe.;,Uponrsthe employer to. em^dy'only
qy ;£:;^ -;-t -•x^'^i^e^.apnsgtepeommended by the employiient'.

x^-H' ts^^ehange;;the ^employer can make eppiointments
>-,^?;;ns<:;d4l«ctii.aF|dv8VfCh^sppointment8 canno^;#e

Ai..;.';. :ri\ ^yyry to peiin\^ailid

• • • 8
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' CL 21. Tha aaise viau uas hald by tha Patna
Hig^ Court in JogindraJha v. dbllage Sarvica
Gommission and bthara (1983 (3)SLR P,4 as

• . • undar

^10, Tha naxt qUastion which has to ba
whathar is as to anothar failura to notify
vacancy in accordance with section 4(1)
will render the appointment null and void*
as has been urged on behalf of the petitioner.
The purpose of the provision is to inform
unemployed persons suitable for the post
about the vacancy so that they nay become
cendidates* It cannot be aasumad that on
account of ommissiori to notify, suitable
candidates are bound to be left behind.
In many cases, that might be the result^

1 but not neceissarily in every case. In ^ ^
cases where no such peraqn ie excluded
from consideration on account of want of

I notification, there does not appear to be
any valid reason for striking downrthe
appointment as void'merely for a technical

' J'^'^omission."

In View i»f the above^ we find that the termination

of the services of the applicants by; the impugned

ordws i^nnot be upheJ^d in law and equity.
5?. ;.ACMrd we allow these five applications^

five impugned orders dated 25.3.1987

8 to continue the applicants
Prasent posts as if the eaik orders hed not

bieen passed. There will be no order las to costs.

A copy bf this order may be placed in all the case

nima, •I

(CH. RAmKRISHNA RAO) '
3UDICIAL PIEriBER

(S. P. PIUKERJI)
^ AOniNISTRATIVE nEPIBER

Cnur

l\t« / 'n -.-ij,-. --vi' TrlHiiit •
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