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IN THE CENTRAL ADNINISTRATIUE TRIBUNAL
NEM DELHI

. D. A. Nos. 522/87

526/87

- 527/87 -
529/87 &

-4531/87 o

DATE. OF DECISION 3 11.9,87
" 'Sh, 5unmi Nath Sharna DA 522/87)

. She Manzar Elahi - (OR 526587; T
Sh.Gurulgyapal Sinch (DA 527/87) . . Applicanta

«. " L-Sh, SubhashChand Sharma: 0A 529/87) &

- Sh, Babu Lal Yadlv o OA:531/87)
‘. S Voraua o o |
‘-ﬁUnion of India and othars' '-;"_f‘. .-R§8P°ﬁdﬂﬂtl
| Shri X, Jossph . counesl for Applicants
'"Shfi.P;;P.rkhdréha”f* ST “,a; Counsel for respondenta,
-;“conAn o

vTho Hon'bla Shri S. P. nukarji, Aduinistrative Honbar

;rh. Hon'ble Shri cu. Ramakrishna Rao. Judicial nenber )

(Judgmlnt of the Bench deliunrad by Hon'ble
Shri S. P. Hukerji. Administrativa Momber)

_Since calmon and sinillr quastzona of ﬂncta.

[?ilau and rolicf aro involved in the lfbraaaid five
f;-applications,,tha samo aro disposad of hy a conmon y
iﬂijudgnent as fallows, The applicants 1n thasa fiva
’f*casaa uare racruit-dvon various dates betunan 1981

”T;fand 1984 by tho raspondonts 1n tho Ragional Dasign

'ifiand Tochnical Devalopuent CDntra undor tha Davolopnent |
e;f;Commxasionor of Hnndicrafta in tho ninistry of Toxtilcs.. |

¥;The appointmante uore aada in tha regular pﬂy scalo of

5Ztho respactive posts 1n a temporary capacity and on

- ?):  probation fbr a porind of tuu yoara.’ Tho.pppointmant
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altisfhcturily uhan by the impugncd nrdera datnd
EEN N ST PR

ZsthMarch, 1987 in 811 thaso cases the aervzcaa af‘

ntinu;ng egqxnat thsir raapactiva posta. Accnrd"

3.

“ of ke Canaututiqn dannot, -be. attracted. " The lea .d

eed




.. .-0f not.getting the names of the applicants sponsered

S by-the- Employmeht Eicﬁiﬁéi”la*nﬁﬁisabﬁ“ié to maks the

'
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e e mim % ape ot POend s O UELLEE mn
" appointments illogalﬁf’Thp question of 'promissory estopel’

*applitabla’te ‘the Goverament has besn elaborately dealt

7 7 GiEh by suprema Couft in.M/s Motilal Padampat Sugar Mills
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SO m et taiires: DEBISIIIENEE S TRY
" 1979 sC 621 as follows,

AR TO R

& ol o T

H

sy Dymieer Berd cEEwns wsarid Lis sl Tl bt AadT e
7 "7 Co.Ltd Ve, The State of Uttar Pradesh and others, AIR
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‘m?fﬁasa;fwgﬁfbj&;téﬁéﬂ?-ﬁééf%ﬁé.Ebvarnment is not
st g @xemptafrom:liability:to carryiout the
representation made by it as to its futurs

S PR PR LT S 3 ca"duchﬂnditdcan;ﬂotjon . admeﬁ unde finad and

undisclosed ground of necessity or expediency

Lesrei .:5,.?‘ A5, rail"ho carry:: out:ths promise: 8019mn1y made

by it, nor claim to be the judge of its ouwn
g maox0bligation:ta the citizen:.on:an ex parte
" appraisement of the circumstances in which
the ebligation has arisen; ..

The court further observed as follows.

: *The law may, therefore, nou be taken to be
et vt gettled dd & result of this detision, that
, whers the Government makes a promise knountng
saonwiertintending that it would be acted on by the
...  promisee and, in fact, the promises, acting in
Peiliiireliafiéd ontit, alters“his position, the Govern-
. . .ment would be held bound by the promise and
Rhae Wi ipromise -wbuld “be ‘enfor cedble ‘against the
. Government at the intance of the promise,
srEUsatCingtuithstanding“that ‘there is"no consideration
. for the promise and the promise is not -
b kv Yrgcorded ’in. the form“of'd formal contract as
. ... . required by Article 229 of the Constitution,
B ; . N B ¢ t ’18 ‘ale Gﬂtﬂl'y \._‘t‘xha £ 1na*rlpubl ic gavern ed
e DY the ryle of lav, no one, howsver high or
P 1o, “is above “thé ' lau, “Every one is subjected

P

. .....-indeed the pride of constitutional democracy
fetil-ghd ‘rule of I&y thet “thé Governmsnt stands on
., the .same footing as & .private individual so far
“- a8'the-obligation of the law is concerned: the
it . .fOTMEr is egually bound as the latter, It is
wreenitet findeed di PPicult to 'see ‘on “what principls can
. ... .8 Government, committed to the rule of law,
pEoesniicelai| immunity “Priom ‘the ‘doctrine. of promissory
.. ... 9stoppel? Can the Government say that it is
*“gﬂﬂ'E“ﬁhddr*hd“bbfibdffoﬂ”td“ihf“lﬁ“ﬁhnn.r that is
..., fair and just or that it is not bound by
477 'cofisiderations ‘of “*honesty’ énd ‘good Paith"?
... .Why should the Government not be held to a
CHEDES *h&gh%’etéhdéfﬁ'0f‘fbct§nguli£”?ectitude while
., - dealing with its citizens"? . There was a tims
§oEy ﬁ0ﬁéh$thdfﬁbétitﬂﬁ*b?ii&écdtfvi“hdcassity%uas

;,qét/(\h~,A>: - regarded as sufficient justification for the

- Government to' repudiate even its contractual
obligatiqna, but, let it be said to the eternal
glory of this Court, this doctrine was

..4
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... ..o the lav as fully and complstely as any other,
wEsER.s ARvawitand ‘the Government §$ Ao exdeéption. It is




emphatically négative in the Indo-Afghan Agenci.‘nql;_;
. ;case (AIR 1968 SC.718): and-the supremacy of the '

...~%ule of law was established, - It was laid down by ..
e i ;. this Court that the.Government cannot claim to be -
o ... dmouns_ from the applicapility of the rule of
e ..:Promissory. astoppsl: and repudiate a promise made .

e “:by it on the ground that: such promise may fetter
its future executive action,:: If the Government .. .
does not want:its .freedom of:executive action to =
. be. hampsred ar. restricted,:ths Government need U
. not make a promise. knowing:or intending that it =~ -

vould be acted.on by the: promises and the promises
Mould:slter. his position rslying upon it, But Ar
the Government makes: such:a:promise and the promim s
.8cts in reliance upon it and-alters his position, .
.- thera is.no reason-.why:the: Government should not-bs -
,-Compelled:to make.good: such: promise like any other . -
_.private individual.-: Tha:law cannot scquire SO
.1egitimacy and.gain socialiacteptance unless it accords
- . with the.moral-wveluss:of the socisty and the: constant
: . endeayonf of the Lourts:and the legislatures must, -
...»..therefors,.be to..close: the.gap between law and morality
;. 8nd bring. about.as:near:an approximation betwaen the -
ionpbu0, @8 possible, .:The'doctrine of promissory estoppsl
. ~is.a significant:judicials contribution in that direction.
. = -.But- it is necessary.to:point out that since the . -
... doctrine.to.the:promissory estoppsl is an squitable
" 'doctrine, it must yield vhen the equity so requires,
If it can be shoun by the Government.that having = -
irenatevie regardtto’the”facts as they have subsaequently
- . ‘transpired, it would be inequitable.to:hold the"
# 0. 2iGovernment'-tothe promisé made by it, the Court .
, . would not raise an equity in_ favour .of.the promi
thenn il o and ‘enférce the promise against the Government, -
. The doctrine of promissory sstoppsl,would be displs%ed
ey Lagas arintsucha“cdse-‘Decause, ‘on the facts, equity would. -
not raequire that the Government should.bs held bound
wii iy the ‘promise made “by it, " When the Government is .~
: able to show that in vieu of the facts which have ~ -
s idstags oo trenspired ‘éince making of “the ‘promiss, public LT
' interest would be prejudiced if the Government were
pns J7 Lt rrequired -t arry ‘out ‘the promise, the Court would .- ..
E have to balance the public intsrest in the Governmsat .
aptes 050 'CATryingtout-apromise made to @ citizen which has . T
' induced the citizen to act upon it and alter this = .

vl iine- position ‘and ‘public interest likely to suffer if . = -
the promise were required. to. be carrised out by the -
D Lnadn e wi v Government™and determine’ ‘which way the equity: lies,
o It would not be enough for the Government just to.~ .
ednariieads Deay’ that public-intére’st requires that ‘the Goverament
-~ should not be compelled to carry.out- the promise or:' -
dpinr gs o iethat 'the public interast vould suffer if the Govern- .
. ~ ment were required to. honour.it,..Ths.Government .
sa el it ez cannot,  as ‘Shah, J,, pointed out in the Indo-Afghan
| Agencies case, claim to bse. exempt:from: the liability
pix25 to‘mrryiiout the ‘promise "on some indefinite and 77 -
undisclosed ground of. necessity.or:sxpediency®, nor
siemeienest c@n the 'Government claim to be the scle judge of -
its liability and repudiate. it."op an ex parte .
#2% L, noi.dppfaisement - of the  circumstances®, 1If the Govern= .
‘ _ ment vants to close to the Court.what-are the . = -
30 isubsequent events on “account of which the Government
, claims to bs exempt from.the lability.and it would
. oarsoz'bevforitfie” Court' to decide whether those esvents i .
: are such as to render it insquitable to enforce -
it oo the Liability "against the Government, Mere claim
‘of change of policy would not be sufficient to
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Lo oxanerato tho Governmlnt from the lilhility.
':icho“cuver ment ould’ ‘have to show what precisely
» is. the chénged policy ‘ahd ‘@al'so its reason and

;'%justifidation so ‘the Court can judge for itself

t«uhich: vay' the pubXic Intersst’lies and what the

= equity of the-case demands. "It is only if the

: Court:is: satasfx.d, on‘properqand adequate

materi@l: placed by ‘the' ‘Government, that -

o~

overdiding” public intersst’ réquires that the
: Gevernment’ should not be“hald bound by the
: promise’ but' should 'be ‘free to act unfettered
byidit thati‘the Tourt’wbuld refuse to enforce
~the pramasn ag§1n9'7thH'vaafnment. The
S aet bn the” mere ipse dixit

*uf thnNGovernmant. Por” it 18 'the Court which
has'to: decide-and hot the’ Ghvernment whether
: thaecovernmant'bhould be’ hbld‘nxampt from
wliability. This'is tha'gssence of the rule of
¢ Guld upon - ‘the Government to
shou that“thb public interest ‘in the Government
s+ agtingrothetwise than*in- lccordanca with ths
v..promise: ia-sn".veruholming that it would be
inequitable® to.hbld>thé Gavsrament bound by
sthe; promise.:and:the’ cuurt doﬁid insist on a
:highly:rigorous:atandard o ‘oroof in the
qdischacge.of thiSJburden

“in’ ﬁha lnstant Eﬁsis.bafnna~ﬁé

7.1'? g

hnld tha posts with the

appoiﬂtbhﬁ%%pcdnhrﬂry-bB;tha undsrstanding
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. acquired axpsrianca in thair ‘respective fields and

itiuill b- a shenr uﬁst- if thay are sudﬁenly throun ﬁg

“'*”tham great ‘sconomic anUry’if)Qhay are removsd from

i 2o e FORVECRy  The demends. of aquity.in these cases are

}ﬁyﬁwaﬁdppax Eh ‘applicanta

cannot be

A

v cannot anforce promissory estappal' against law,
. 5 e :..

wff: it has bonn held bylvariaua courte that failure to

;-\'u Yo

K!Various ruzhngs on this issue haue been

N

_‘ﬁ,

L in Shri Ishwar SIﬂgh Khatfi and Othars Vs. Union of

India and Dthars AIRf1967(1)CAT 502, The following

i)'““5th9 judgmant dalivared in that case

1719, EIn Kuriakose V.Cbchzn Shipyard Ltd and
m”othc:s (1985 {2) ;All.India Services Law =
Journal - P, 13), the Kerala High Court held -
. ithat” the pravisicn of: sub-gection (1) of
..o8ction:4.is.not mandatory. The following .
'a§tracts_from the said judgment of the Kerala~
ngh Cuur ,:a raleg&nt g=

ii e e wsuse, Cannot be. treated as decisive of the
Y T T legislative.intent to make subesec (1)
af Sec.4 mandatury particularly in the
Lislight ofw ‘sub=-gec' (4) of Sec,4, Object .
-af-tha 'stétute’ is to compel employers to" -

T to"the amployment eéxchange concsrned..

"being ‘made by * emp;oyors to fill up vacancies
‘gccurcing “in-their establishments., The -
-~i::.Statute -does nat-‘contain any provision

00'7_ .

,P:ovision far imposing of panaltiesgﬁgw-“

“AGtify vacancies in their establishments "/ .

‘The'statutes “does ‘not prohibit appointmentwﬁi.*

‘hrandarxng invalid appointments m de otheéuisa

Dol A PNt P e e o e+
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AR R than through the* amployment .xchango and
it b e uithout complying with sub-sec, (1) of
pETTiE oUERRE R ghhagee, (2) 6f S8c.4. There is’a spacific
oo ... .. .. provision which delcarss that it is not

SREE SRed ot o obligatory on“the part ‘of “the ‘employer ‘to
o apppint persons, Aadvised, by the amployuent
a '{;*f‘ .‘; U R v iy xchanga. LIS .

FAE HALWS BLEDS (‘13 “Of &° considaration o the” sch.no of the
o , Act, ‘object which it is 1ntendad to ‘ssrve and
EER R s 1 R the‘tight ‘af sﬂb-aec.( Y-0f 3ac.4;-1 have
‘ ~__to hold that sub-sec (1) is not _mandatory and
% i@ppointmant s md de by the emplayer will not be
~rendered invalid merely by reason ofithe
7 ¢ s gmployer not-complying®uith"the" requir-uanta
of sub-section (1) or aubrSectinn 2"of Sec,4.
. +71%am~strengthened in"this‘view by a decision
T ' ' of the Mysore High Court in Narasimhs Murthi
' @ :"_‘;":'V(;.'.'.f_‘. x ::‘.’.}L"i S B UQ Ditactor 39 f mllegiatﬂ Educﬂﬁiol’l (1967 (2)
- ~ L.L.J. 686) and a decision of the Allahabad
onf cueiaes. o i High:Courk:in.Sambhu-Nath Tewari V Statl of
) ST Uttar Préaesh and dthera (1975 S.L;~ L

- 'f‘i “30. “Again’ “{nmadan nohan Gool, Chief El-ctricll
ar mep o oninspectory . Haryana:- Govarnment, .Chandigarh, V), Spate
" 7 of Haryana (1975 All India ‘Services Law Journal P, 170),
ge areue r-8he Punjabsand::Haryana: High Court: hald‘thatﬁ!thgre is

no provision in the Act for rendering invalid ény
swpt oo 8ppointment made:;without:. complying:yith:the requirements
of Sub-sections (1).and (2) of Section 4%, "'Th

| d n b ar r*obsenvations .0 f:the: Court: oxtracted ;below "artinent oy
S R (5) The:only:; provision that Act wh chiis
. ralavant is Saction 4. Sub-aection ) of
SR P I wmay s‘ction 4*«8&Ys ¢ "" Loy owmlinil :

4(1).3 After the cqmmancemant .af thla Act

“‘in"anystate‘ or ‘drea tharasP,’ ‘the- enployar
in every astablishment in public ‘sactor in
that State or areashall, befaie . filling up
.any vacancy in any employment in that
5“93tab113ﬁﬂant, notify ‘that vacancy 0:8uch
employment exchangd as may be prescrit

ub-segtion (4)*0?. nction 4 the

I§(aY Nothing in” sub-sactions (1)‘and:(5)
shdll”be déémed to™ imposa any obligation
‘apuh-any “émployar to recruit any -person
through the employment exchange to fill
EEA AR vacancy marely because that va
i hég7bden’ notif‘dd under any of tho

..m
5

R faaetxong?*'
I ..clear bnat all that is required
o t the -vacancies in the public ‘sector should -
.;ba notified. to the smployment exchange but
: bacausa of such..a notification it bﬂnot

»}persona -Leceommended by the amploynsnt
-exchange. ‘the :employer can make app 1ntmants
-direct .and.such :appointments canng
T hald -t beiinvalid ceeee™
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FL21.@ The same vieuw vas held by the Patna ,
- High Court in Jogindra Jha v, College Service
' Commission and othere (1983 (3)SLR P.4 as
'.‘U"dﬂr‘-.,,, T e T
a10. The next quastion uhich has to bes .
whether is as to another failure to notify
_ .vacancy in accordance with section 4(1)"
- will render the appointment null and void,
" "ag has besen urged on bghalf of ths petitioner,
. 'The purpose 'of ths provision is to inform =
_unemploysed persons suitable for the post
. about the vacancy so that they: may bscome
- ‘candidates, It cannot be assumed that on °
.- @ccount of ommission to notify, suitable
. candidates are bound to be left behind, S
In many cases, that might be the Tesult; - R
.. but -not -necessarily in every case, Infg‘ﬁj,ii“
cases whers no such person ie excluded ‘ﬂ'f!f'Q“
_ from consideration on account of want of. . K
notification. ‘there does not appear to be
any:valid reason for striking down.the
i ,appointment as void narely fbr a tachnical
j';omzssion. S R . s

_;fIn vieu of the abova, e find that tha termxnation

'7;ffof the a-rvicos of the applicants by tha 1mpugnad

:'Qijﬁﬂccordxngly. uo allou thes. flvn applications,

'7orders cannot bc upho%d 1n 1au and cquity. e ,‘1~J

éka;da tha f;vo inpugned ordors dated 25.3.1987
-and diract the r.spondants to continuo tha applicants
&1n their prosont posts as if tha oaid ordors had not‘
'ibaon passod._ Thero uxll ba no ordar as to costa.

: ?A copy of this order nay be placed in 111 tho caso
k'filos. f '_ e L _;t"ﬂg .

?’Z'Q fua 2
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