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delivered by Hon'ble
Adnintstrativa nambor)

_ Sinca conmon and sinilar quast;ona or facts,

lau and rcliof lro involvad in the lfbresaid five

applications. the samc are disposod of by a common

judgment as fbllous.-

The applicants in these fivc

"cls-a uera recruitcd on various dates botusen 1981

_and 1984 by tho raspondents in the Regional Design

and Tochnical Davelapuent Clntra under the Dovelopnent

cnmmissionor of Handicrafta in the ninistry of Toxtilos.

- The appointnenta uora -ade in the ragular pay ocaln or

tho respactivo poata in a tamporary capacity and on

probation for a period of two ycars.

Tho‘lppointment
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“P‘the Contral CivilﬁSorviqps (Tunporary S-rvice) Rules,

ﬁlittifbﬂlléd’iﬁaiéiﬁfﬁ that- "appointment is on pursly
s ad—hoc basisngubjoct to thc opanation ‘of- 'Rangatantra’
..a8 Socioty now transforrod from Design Centre. The
.-:;:‘Pplicants hlva boan dischqrging thalr Hutila very
W“:;satiafhctﬁrily uhan by the inpugnod ord.ra datod

h LR TR

... 25th marcn, 1937 m a1 tma. cases the services of

the applicants were te:minatod undnr Rule 5(1) of

~a.,- &5 .' L

&
P

29? th. Con:titutioﬁ-qannaﬁ be attracted. " The laarnad
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.0f nat gatting the names of ths applicants spanserad

i7" "By .the. Employment Exchange'is ‘hot<such &8 to make the
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‘"Ugdbr SUr Jurisprudence thas Government is not
s aid aps@Xempt. from.liability.to carry:out the

_ representation made by it as to its future
e e e 40 890dUct .and Lt canhot -on some:undefined and

. uJndisclosed ground of necessity or expediency
sz wyf84l.t0 carry . out.the promise:sclemnly made
777 ""by it, nor claim to be the judge of its oun

S eii wo woo;9DLigation to the citizen.on.an ex parte

‘appraisement of the circumstances in which
the abligation has arisen,...:

R

Tho‘cqqxt.furthérfopsetqe

AEATIE RN CH I <l X 340

1 as follows, °

o EEaROR- L R

"The law nay,‘thnra&ora;_noﬁ?ba-taken to be

witd Hpunwnd shay teettled:és a°result oFf this decision, that
_ o vhere the Government makes a promise knountng
Mg, wds TL iziror:intending (Ehat uitusild“bé-dcted on by the

promisee and, in fact, the promisee, acting in

a13 wiviniyuireliants ondty #lters*hissposftion, the Govern-

. ment would be held bound by the promise and
fees anlipromisewould-be ‘énforceable ‘against the
- . Government at the in#tance of the promiss, _
toawne v snotuithstanding “that ‘theré’'is~no consideration
for the promise and the promise is not

Pk suvie nanorecordediin the Pormiefa’ formal contract as

required by Article 229 of the Constitution,

ioslnan sato bl 4l ghelenentary that ‘in “a“repiblic gaovernad

by the jdle of lav, no ane, howsver high or
eaminlod, “4e giové “the ‘law; ‘Eveéry ‘one is subjected
to the law @s fully and completely as any other,

'm;ag%ﬂ-&aﬁjwtﬁandfthéfcdﬁéfhﬁﬁﬁﬁ“féyd&?cxcﬁﬁfion. It is

indeed the pride of constitutional democracy

g rnionts vl 'nd rule 6f l1aw that the Government stands on

., the same footing as a private individual so far
pvloen . d8the ‘gbligdtion’ of the 'law.1s concerned: the
- ‘Pormer is squally bound as the latter, It is
Lniimnie vindeéd diPPicuEt -t'o' sde “on what principls can
’ @ Government, committed to the rule of lauw,

was s Lorowieldin immunity SfFom ‘thé ‘doctrinie of promissory

estoppel? Can the Government- say that it is
szt i v undaer -no ‘obligetion to dct ‘An sanner that is
‘ fair and just or that it is nat bound by
vesns s considerdtions o'f ‘"hon@sty “and ‘“good faith®?
‘Why should the Government not be held to a
high "standard o rectangilay rectituds while
dealing with ite citizens®? There was a time

ﬁ‘:ﬂif%':ﬂf- ~when..the ‘doctrine"of ‘executiVe necessity was

regarded as sufficient justification for the

-« Government: to-repudiate‘sven its contractual
obligations, but, let it be msaid to the eternal
glory of this Court, this doctrine uwas

0ot



emphatically negative in the Indo-Afghan Agencies

:o: .- case (AIR-1968.:5C-718) and the supremacy of the

. .rule .of lav. was established.,: It was laid down by
", 'this Court :that:the Government cannot claim to be
~.immune.. from :the applicability of the ruls of
- promissory -estoppsl and repudiate a promise made
. by it on .the.groynd that isuch promise may fetter

... its .future sxeacutive action.. If the Government
.....does .not..want; its freedam:of executive action to
.. . .be hampered or restricted, the Government nsed

.. not. make @ .promise knowing-of intending that it
;. would be .acted .on by the promises and the promises
would .alter his position relying upon it, But if
the. Govsrnment .makes :such: a-"promise and ths promim e
. acts in .rsliance upon.it :and‘alters his position,
.there is no reason why thia Government should not -be
compelled to :make good such:promise like any other
privats: individual,:: The lav cannot acquire S
«-Legitimacy .and gain ‘spcial s¢ceptance unless it accnrda

; ..with the moral.valuss o'f the: society and ths:constant

o . : endeagoof -of :the :Court e and the legislatures must,

T s2-therefore,: be -toiclose. the gap betwaen law and waorality
T ~and bring: about; as: near-an-approximation betwsen the
L +two @s passiblse,: ' The. doctrine of promissory sstoppsl
K is-a 3ignificant ‘judicial: contribution in that direction.

e = - BUb; it: 48 nacessary: to. point out that since ths .

<. .. .. ..doctrine. to: the promissory estoppel is an squitable
. ~ doctrine, it must yield when the equity so reguires.
. 1P it can bs shown by, the. Government:that having
¢. “regard to the facts as they have subsequently
| transpired, it would bs.inequitable. to, hold the
& e L Government T to romise made by it, the Court :
_, _.would not rais squity in: favour:of the promise
tisdd ot T IERdeRTOrce t romise against the Government, =
‘ * The doctrine Iromissory sstoppsl. would be displaced
subtaiesa I ind guch @ ica sk B - -he fact

_ 8~ because, on the facts, squity would
, .hot require that the Government. should be held bound
c#ni o wntbyvthie: promise mada“by it.” Wheh the Government is
. able to show that in visu of the facts which have
uwigﬁsﬁy:é?ﬁ%?tfﬁﬁépiiaﬂ%éincﬁﬁhakinb”6f*tﬁn promise, public
| __interest would be prejudiced. if the Government were
ati dliiw roirequired  to arry out the promiss, ‘the Court would @
- _have to balance the.public intergst:in.the Government
enmas it ocarryingrout-a‘promise made to a citizen which has
: induced the citizen to act.upon it.and.alter this
Jiarsiiion position-and”public’ Intdrest 1ikely to suffer if
_the promiss wers required to be.carried out by the
el nOLGovVeriment-and ‘deternine which way the equity lies,
‘ It would not be enough for the Government just to
PEELET LS Lune s iiedy ‘that' public interest requires that the Government
should not bs compglled to carry out the promise or

R ww ool s that''the -public Anterest would suffer if the Govern-
e iiu mos Went were required to honour it. ..The-Government
fnadwigas weticannoty ‘@8 Shah, “J., ‘pointed out in the Ingo-Afghan
s gencies caes, clainm to be exeapt. from: the liability
& 0HT L to arey out the promise "on some indefinite and S
et o, Undisclosed ground of .necessity. or sxpediency®, nor
Cenre AR can the 'Governmant cleim to be the sole Judge of
.. its liability and repudiate it %on.an.ex parte .
zf*“&~appraisamﬁht“6tbtﬁﬁlelrchStanbos':-,If the Govern- .
iy o;mant wants to close to the. Court.what are the .
rees = subsequent ‘events on account of which the Governmant
_.M;jhcyg}ms_tpgpg;,x!gggwﬁrom”th§$ﬂﬁbi11tywand it would
5~ itisv-be for the Court” to decide whether thoss events ..
., ,.,are such as to render it inequitable to enforcs
-7 '"the'liability agaipst the Government. Mere claim
‘of changs of policy would not be sufficient to

-
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S .oxonorat,o‘€th'ii'-co'vﬁfnmont from the liability;
T nhb.evcude’:?uql'@t ‘would-hive to show what pracisely
Bl wacls 7 Iiscthe . chdnged ‘policy -and‘also its reason and

fmoesen ots o jJustification sovthe ‘Court ‘ean judge for itself

- oenn s o viuhich way the“public ‘frterest l1ies and what the

.. equity ‘of the'cdse demands, ‘It is only if the A
+ Court.is satisfied, “on ‘proper and adequate ?

w-adteriel ‘glaced by ‘the' ‘Government, that

g public intdreést requires that the
Government' shaéld ‘not ‘be'held bound by the
‘promise ‘but’ should be “free t6 act unfettered
‘by <4t -that «the *Court would #efuse to enforce
he: promise-against ‘the ‘Government, The
‘Lourt ‘would:not ‘act on:the mere ipse dixit |
of the Government, “for it is the Court which :

has:to: decide:and fhbt';-f-f?t-‘h‘i‘_ ‘Government whether
‘held- exempt from

P

4the: Government:ishould bs \ .
€iability, ::.This:'is the esseénce of the rule of .
l&w,: ‘The: burden would'upon the Government to §
hou:.that::the :public intereat in the Government
@eting otherwise ‘than' in @tdordance with the
:promise 48 so- sveruhelming that it would be
inequitable to.-hold:the ‘Goverhment bound by

the. promi’se:and:thé Court would insist on a .
:highly: rigorous: standard b fproof in the '

S g
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_@cquired sxperience ig;thoir rispecfivc riclds and

"JitTﬁiIiiﬁnxa*ghibffﬁigfn ifithey are suddenly throun

-?onut and nuw hands ar‘ 1 Juc;ed.‘ It will alao cost

"'*tham great’ ocononic injutﬂ they are removed from

;W,iaervice, . The demanda of .quity in these caaes are

i;ﬁas pronouncad p:ﬂ.;

ght:af public interest are

“dubioys.’  Acéordingly. we.Kold Ehat by tha doctrine

'?fif57ﬁ‘BrabiSSOryhoséoppnl the. applicants cannot be

5 fdischargad by tho anug*nd ordors.

-? As rogards -ho»argumant that the applicaraa

Ry

“;?cannot onfbrce*'promissary estoppal' againat lau,

-~

-‘ it has b.an hald by

*’”7$rnotify:vacanéins b o

In C ‘ 'Cbchxn Shipyard Ltd and
o ' j(1985f 2 AlLJIndia Services Law

' Joutnal’e P, 13), the Kerala High Court held
1 'that ‘the ‘provisicn o f-sub-section (1) of

‘JSactian 4, 1a ot-mandatory. The following

© Y, id- judgment of the Kerala

-

Provisipn;ﬁor inposing of penalties
‘ ercannnt,be treated as decisive of the . -
"7 legislative fatent to make -sub=sec (1)
of Sec.4 ‘mandatory particularly in the
“i:1ight: of'sub=sec (4) of Sec,d. Object
. -of the ‘statute is to compel employers to
- :notify ‘vacancies in their establishments
- to ‘the: chplnyuanﬁ exchange concsrned,
‘The statute ‘doss not prohibit appointment
R T X : --being:made -y ‘empioyers to fill up vacancies
TRy WA SRR Ry . {1 713 £ T+ I 1, ‘thelir: ostablishments. The
:Sgijaf;ﬁ=;,Tvﬂﬁﬁ?ﬁk“ﬁtatutﬂ ‘does not ‘contain any provision :
-randari.ng invalid appomtmants ma-de otheruise

..7
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(Lthan through tho omployment .xchange and
oo . ... without complying.with. sub-sec,(1) of
CRTRATON TR ghbigee, (2) 0P $ec.4. There is a specific

, . provision. which delcarss that .it is not
- obligatory on the part of the employer to
Ippgint peraons, ldvisad by ths. nmployment
“@xchange,

Bd ey ﬁi**?”{113"“0h a ‘considération bf’thé"échama of the
‘ . ',' Act, object which it is intended to serve and
SR S “in the 1ight of sub<sac; (4) of Sec.4, I have
o .., to hold that sub=-sec (1) is not mandatory and
privtvices &7 Diggpgintment s méde by~ ‘the smployeér will not be
- rendsred invalid marely . by reason of the

g2 Snntis TN gmployer not- complying with*the requirements

| ) . of sub-section (1) or subySection 2 of Sec.d.
= 17am” sttengthenad "in ‘this vieu'by a decision

of the Mysore High Court in Narasimha Murthi

W v iremn w7s 2uoiVecDirectopcofsLollegiate Educa?ion (1967(2)
I .~ LelL.J. 686) and a decision of the Allahabad
Sesilnge. 7 ,ngh Coua/t in Sambhu Nath Tewari V Stat. of
I 'Uttar Pr desh and othera (1975 S.L.J. 178)",
i owan iny IS TN it 0 S E
C(Zl]. Again 1n Nadan mohan Goel, Chiaf Electrical
PR g;plnspecbo:,rﬂatyana»eovérnment, ‘Chandigarh, vV, Stgate

-7 of Haryana (1975 All India Services Law Journal P, 170),
foamren noEhe Punjabsand~Herydna:High:Court-held-that “there is
no provision in the Act for rendering invalid any.

agsn avpr8ppointment madewithout.complying-uith-the requirements
of Sub-sections (1) and (2) of Section 4", The
eobsazvationa uf the.Court oxtnaétidﬁﬁemou are partinent:v
- of

é;;ﬁt:gﬁ wh (5) Tha only pnovlsion[phat ‘Act which is

- ‘relevant is Section 4. Sub-aection (1) of

goibun finh sl “”“530510“ 4‘3373"‘ - E

s e e 4(1)e  After thq cqmmencemant af this Act
R A R any ‘gtate of area thereof, the employer
' in every astablgsbmant in public sector in
- that State or ares’ “ghall, ‘befare filling up.
.. Aany vacancy in any - employment in that
”'*fastabfiahm ant, notify that vacancy to such
employnéntisxchangz @s may be prescribed."

f Siction 4 then provides:

"ub'aactions (1) and (5)

, pnse any obligation

-1 upon ‘afy “eniployer to Tecruit any person
through the employment exchangs to fill

any vacam:y merely because that vacancy

i’ ha's ‘bdan nhtifinu under any of thoss sub-
aoction. T:“ :

‘Tt is cloar that all that is roquired is

. that thegvacanczes in the public sector should -
1~ba notified . .toithe employment exchange but
.;bacausa .af such : a-notification it is not
.-£ncumbent ;upan :the ‘efiployer to employ only
persons :xeceommended by the smployment
‘axchange -the. nmployer can make appointments -
e~ dlpect. and -such: ippointmants cannot :be

L RS hﬂld tO be-: irwalid cesee™
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;a'Z‘l. The same v:l.eu was hcld by the Patna
High Court in:JogindraJha V.’Collaga Sﬁrvice
Commission and othars (1983 (S)SLR P.d as
under - 3~ f.» ' o '
y c“ll:l. Thl next quostion uhich has to be
' 1*.uhather ‘1s @9 to another failure. to notify o
.’ vacancy in accordance with-<section 4(1) - ‘
will render the ‘appointment null“and void,
‘ . -as-has been urged on behalf of the petitioner,
+ .+ The purpose of the provision is-to inform
- unemployed persons suitable for the post -
'~ about the vacancy so that they may bacomo
© candidates, It cannot bé assumed that on. ..
. a@ccount of ommission to notify, auitablo
candidates are bound to be left b-hind.
. In many cases, that might be ‘the rasult, g
but not necessarily -in every case, In -
cases whers no such person ‘is exclude®
from consideration on account of want of
notification, there does not appear to be
any valid reason for striking doun. the. -
_ . appointmant as void marely for a technical
o ‘,;_‘omzasion. e o .

s In viau of the abova, we find that the tarn;nation

% of tha oorvic.s of the applicants by the impugned

?ﬂforders cannot bo uphuld in- lau and ‘equity,
55*“°°°rd1"917' e allou theso five applications,  ?%“‘
é%sido the" f;vo inpugnad orders datad 25,3,1987.

i, .
e Do v+ et et o i

'<and diroct the rospondants to continuo the applicants';"
in thoir proscnt poats as if the oaid ordors ‘had nnt -
s;boon passod. Thero uill be no ordor as to costs.'

R copy of this order nay ba placed in 811 the caao

?"Q/qn
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