
IN THE CENTRAL ADfniNISTRATIUE TRIBUNAL
NEW DELHI

0. A. Nos. 522/87
526/87
527/87
529/87 1
531/87

Sh. Suami Nath ShariM (OA 522/87!
Sh^ nanzar Elahi fOA 526^^87,

^ SIT.Guruigyapal Sinch fOA 527/87) . . Applicants
Sh.SubhashChand Sharna(OA 529/87) &

^Sh.Babu Lai Yadav (OA 531/87)
Varsua

Union of India and dthara . , Raspondsnta

DATE OF DECISION : 11.9.87

Shri E.X« Josaph , , Cbunaal for Applicants

Shri p. P* Khurana Counsal for respondents.

CORAPl

The Hon*ble Shri S, P. PkJkerji, Adainistrative nember

Hon'ble Shri Ranakrishna Rao, 3uclicial nenber

•UOGHENT

(Judgment of the Bench delivered by Hon'ble
Shri S# P. f^kerji. Administrative neiober)

Since coaiabn and siailar questions of facts,
law and relief are involved in the aforesaid five

applications, the sane are disposed of by a comnon

Judgaent as follows. The applicants in these five

cases were recruited on various dates between 1981

and 1984 by the respondents in the Regional Design
and Technical Developnent Centre under the Developnent

Coramissioner of Handicrafts in the ministry of Textiles,
The appointwents were «ade in the regular pay scale of
the respective posts in a temporary capacity and on
probation for a period of two years. The appointment
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littars alao indicftt£d IHat^^ppolntaant la on puraly

; ad-hpc;;ba9i8p9ub!!jact to tha^-oparationrof *Rangatantra

, no*!' t?4'''^Kf*dftomOas^n. Centra." Tha
applicants hava baan diachfrgirig thair ttutiaa vary

aatisfictorily uhan by tha iapugnad ordara datad
^ 7r^£.if •" ":r! 5^ \r'! r? a ;; -'U'

ZSth Ptaroh, 1987 in all thaaa. caaaa. tha aarvicas of
"'.if;. , 7.'ii'C' ?• iVw.fVJ•'f C-. V-i'j' »c'':- .;>I <.U-

tha applicants uara te^ninatad under Rule 5(1) of
, .. .. " - ! I •' ; 5v!-? .i .1. ' :••

the Centtal Qyil Sarv^^ Service) Rules,

U.019651 '̂̂ The riapdhd^nti ihai^e'ititad that tha aarvlcaa

'̂ ^ '̂''bf'fthd appliciarita^had^'to^ba^liir under the

MS ^aifb^eiaid R̂tl£ea;-be(^uie, theyhave been appointed

.. v-

'V:'

iiithbut tl^eit ^hapes ;beih9 by the Enployreaht

Exchange^^;

2* Ue have heard tha arguoants of the learned
•.flrj-a-., v;.-. -./>-(• cin. . • •

,r ;/Sf iCpMni?®ljfb|; bpthjtha parti«s.and gone through the

':^3^iv:io!(;uBipni^a;jca?aftjliy of the inpugned

-n-.-v9ilS^fet• atayed and^^tha-Mpplicanta are' '
• V" a-"-i' V; •^: AX-yj ,̂'j . ; • • . -.

; £ =ic^9[nMri>Ming;againat;<tlieir»reapective poata. According
• - Sm': ''I O .v=^ VV A g "S. f

n.-A.viuu:i;r;^ao:. -|^atha.lstarnett X0uiital.^.fl»5 itharxeapondenta ainca the

•4PP?in^®r*ta:^ "ada purely on
baaia they 'had

tj^e .i^aspondenta could'have-
-v-•; V-.'. i.;-i'.-v ., -r. .., ; .a•'"•".i'l c".v Y-i .•'••"'• ••'•''••• 'i'!."-r O-•• . ' . • • . .

£ ! :lfgit|^i^tel^ Ithair aervicas becauae there

•" theirij^nriginal appointaent.
•V '•>.

V -. V.

the impugned. order

uia^,iir;^lia?i^^ aiaplicitor and no

' 5I ;aCi^n!a ii^ J^ noti .founded on any misconduct
,•• r -r".: •. 'k,-'--; -Jl' i'iA;. • \ .;'.vi-:: , . ,•

^ j ., ;:^d/lft.;inb f^iji:/13uni3hBent,^ Article 311

The learned

V; other hand has stated

•c; V••v•••
r• .

•>
fy V• '.• •'•• ,'• •.' •'•£ ?W•^, /-.9.-••

•Tr !.i r:? -l:'.-r.;•

^ ; : ,t^jt the .^^asppndi^nfesj axe bounds the principle of

,-r •

^,vv. ... .. . . . •••• ^

*p^pi)^)Bspry a^pppel^' and tha;t the aocallad irregularity

,i:,. "v.- 1 .- ••S



:®r '9^tt;ing ,t rH|m9a of the applicacits aponsersd

by theJEnpioyoiBrtt ExcHfiingi-is liofe-sufeh «S to naka the

appoiritments illagal^ the queatioh of'proioisaory astopei*
io iHa fibvepniiient; has been ola^

yith by Supreme Court in IVs Mofcilal padanpat Sugar Mills

pJiciwh'iiiS others. AIR
l^7^ sfc^^^rSmibisf^

..kJS'.H.M (-ua!'"!»c •
"Under our Jurisprudence the Governnent is not

sr::^ 5 ^5^c^ixpmptt.^g».4|^bii|iitjygCto carryout the .
representation nadto by it as to its future

MJ- ao^e^Mndefined and
r undisclbsed ground of rieceasity Or expediency

par5y,^.ju|i,the proi49t19olemnly made
by it, nor cleia tb be the Judge of its oun

aa; •• Jc||i.2eny^ ex parte
appraisement of the circumstances in uhich
the abligation has! arisfn^^ ^i: >

The court further observed as follows,
;V^:; -:^W. ; vA

"The law may, thereifore^ noU be taken to be
^^settied'^iti tf^-'^esblfc bfHhii-aicision, that

where the Government makes a promise knownlng
,srtJ /:•roi•:^or^lnteriding\MK»t«ife"Wbulfd®bi^^icted on by the

promisee and, in fact, the promisee, acting in
^~j W.C ::./;?=reIiance bnYi#i;-tflfeers'^Hia"tioiS?tion, the Govern

ment would be held bound by the promise and
yfij-xoauK vi>.i^promiae^woald-'be^enfol*cea&ii''tf^ain8t the

Government at the ir^tance of the promise,
BDnriti s'^ot'Uithstartdih^'^'tha't^''~'therGl'^i's'''tio consideration

for the promise anjd the promise is not
no ^vij^^.TeboJfdbd^vih fhe f^ii6''bf-^^*f^iifraal contract as

required by Article 229 of the Constitution,
bnn ;afi? .:K^^-t:^Ait;?iS'^::8limartfar/'^at•

by the rtiif of law, no one,, however high oi"
^swavi-* w,u/v;- -•^:'> '̂v-';;c:low,-^a "^iry/'ohe is. subjected

to the law as fully and coB^plately as any other,
.va.:!n.; us'j&a&-r';a-ri.;:vr;:,;;:and'̂ .thB .-ijbvOTnme^t^'is'^^ It. is

indeed the pride of constitutipnal democracy
::r<s& u-Sttd'-ikil'ti of l^iy'-that'-thir ^Ovifirilment stands on

the same footing as a private individual so far
•xs;:i1 •?^ • tfs'''t-he-^^b£rli^ti^'b'f'thw'lay'.-i^ concerned:'the

former is equally bound^ as :the latter. It is
f"indefid-'diffiajft-tb" aee'^n'-whatf principle can

a Government, committed to the rule of law,
r^'o-erc i•••«. inimuriitjr'^'ftpdtni^'tha'^bctr^ of promiasory

estoppel? Oin the Government aay that it is
.,••'•^tmdtti^-nov'bblilgatibn'^^o^f'in'^iiinner that is •

fair and Juat or that it ia not bound by
is?::'*'-'• . •'donsiderat€tin¥-^'^'*hbhii?aty'a^^ faith"?

Why ahould the Government not be held to e
hSi-fB.ic, s &'3 ' high'';'"ati^d&^d1%f''Mctangul^~"¥^ctitude while

dealing with its citizens,",? Th^era was a time
"n:: ;:''when'<.the''?doetriii#^of''exbditi^'iiecessity .,was

regarded aa sufficient Justification for. the
••:f /^'Gbverh^ment to ^¥spUdiattf%Venf iis contractual

obligationa, but, let it be aaid to the eternal
glory of this Court, this doctrine was

« ••
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emphatically nagativa in tha Indo-Afghan Agencies
c^aa (AIR'4968: SC 71& supranacy of tha
rule cf If u yaa aatabldahad. I was laid doun b/
this Oojutt;that ;1;ha; Government cannot claim to be

,|^U:ne:;.rrQiii;^^e a^Iicability of tha rule of
: f^iqmiaspry astoppsl ind repudiate a promiae made

by li on 4^ thPt ,iauch promise may fatter
, /i>^!future axecut^^ If the Government
^J,.do^is\.,fip 'i:t;ai;>4^a«dQia^«f/-axecutive action' to •

u" r ha%j®^ Government need
TO intending thet it

1:; ' f^uq^d it»e actacl pii by;;dthe ^romiaae and the promiaee
"^-rti-^id^alt^'M® ^Mttion i^el^ upon it, .But if

: • ^tHe Gpvejm and the promiae
ii^cti in r?^li#ncfi; upoa^ i^ his position,

. . V ;V^ J there; ia. raa^brt vWhy^ thto' Government ahould not ba
' •uvVi-/-.^iP®J^d5::tp^«#ke:vgood; auch^o like any, other

Pfi^atji^ infdividual^:i\fhar:ia^.cannot: acquire
./..V'c ^:i«d'i«Jin^pcial:>'«oceptance unleaa it accords

a;Witivv^hf; 9ip3cal^«5«l^ th#'^ociety and' thasf, consfcdnt
;• i ^f^daa^qf tQ^f.dkJha-^^Got^ta-ahd-'th^ •lagialaturaa must,

^:^.,;^^j tharafOira^:vba •3tbr^ic« between law and morality
;; ft"d |frli>a about) aft haai^^ ah^;^^ between the

jri-l>Qflaibi«r>^tlw^^ of promiasory estoppel
i; U- ^ t; if # ^Sianittcant: ^iicJiCi^ in that direction,

;:,aiut:;,^it:^-4fa:r.fiacaa8ary5;to: poirttr^ that since the
dqctjpiciartoj thit^ prlpmis^or^ ie^toppel! is an afquitabla
doctrine, it muat yield uhan the equity ao raquiree.
If it ^n bp having,. v5^jf»g|alp#W%^h#'fisi^,av;iV^1t'(w aubs^uently
tranapirad, it tou^d^^ M.i^h
Gdverhm&W to "tlia prb^^^^ Court

i n; :.; -^in'd^ anfbrc® the prbmlae againat the G^
doctrine of^prqiiiasory astoppal would ba dianlaced

^""'•in^aucW^a:-«aar,lw^iSBt''oa the''^^^ uouM
not require tl^tylha Government.^ held bound

--'••fbys^thetj^rCmiaa'iadi^^ Government ia
able to show th>t in view of the feeta which have

:-;frtiiwrvir4'^f:,'=r::tiJari8pifed"MncB;;iakinij''df^tf^'>rp^^ public
interest would be prejudiced,.if the! Government were

o v;;( ^ '^e®qi3ired'to arry'^but the prdiisaV ithe Court would
heve to balance the pMblic interaatl-in -the Government
carrying out ^^ piomiil made to^^ which haa

ci|i2«n rto apt.u^^
v î ^ J : V! positiph' and pubJ:ic intirist likely "to suffer if

the promiae wera -required to ;be >carried out by the
a . n Gcfvernmentf and ditarisihe which way the equity liea.

juat to
;.yuc-^-:':.Ba3p^that'^^ublic^iit'orest''requirB8 that "tha Government

- coaptiled .to ca^ry ou[t the promise or; -w 0 that t1»e ptrtillc^rir^^ if the Govern-
_.?®flt were^,rec^r(|jcl|3o .^on^

V- cannbtj "a '̂SWh, 3>,^ p^ in the Infjo-Afghan
J9""^i®®»«®» claim tp..be^«^ liability
tc orry »•„ s^e indefinita and

^ a^«^d .p.^\rwcfB^i|yi^^o^ norcan the^co^rniaSrtt;^^^ ^ be the sole Judge of

. a^jpraisamiBht of t^e c^rcurastencea"; If the Govern*
,ta^h^, laiu^t^^

' ®u6®®quent eWints 'ori ®ccount of which the Government
. r-^. ^ to be exiiPPlL from the, it would. be for the court to decide whether those events

Wd®r it irmquitabie to enforce
the liability agiihst the Government, Mere claim
of change of policy would not be aufficiant to

. ... ., • ,
4 .
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a Lt^ ~ —• •"7*" ApOB UAAAba: :t&/; tiiat Go^i#etrtisartt, tha Court which
i> jif^i^iiaa;:toj dai:i;da«aiid Nhbt"%'hia^tSbviBrnmant uhathar

x-v s ^Ktri KthasiGo^E^nmehtiJahbuild ba haiijpBxampt ftom
ji a;?.G.;/vg ri^ihi^^i^s'^thtf^ abaOTta of tha rula of

- 5 -

•xDnerat®fth«-GovBrn«tnt ftdiii the liability;
cha Govarhaiaift uould haya to ahou what praciaaly
•iayt^ chartQad its raaaon and
Juatificatidffr ao-tha Couvt M Judga for itsalf
uhiieh yay thapublic irtt^aat liaa and what tha
equiJty; of ttfa etfaa 'damah^afv rit ia only if tha
Court, ia- aaitiafiad,, ^dn priopar and adaquata
fliat^rla?! ?iiladad by %ha Gb^^arrikant, that
ovarfcidin^ jSubfli^c^ inftapai^ raquiras that the

^ i Cova^niaan^ ahofi^d ndit bafh^cl bound by tha
i Stfoijtl^'ba'ff^ un fat tarad

ic rr,. :: '" byl&it liould i^afUsa to anforca
P®omise -teQal^Wr'^h<r«t^ Tha

::Cpur:t ;ubu'ld;t^.nbit'aot^^^ '̂b^ tha aiiira ipaa dixit

r w- "tha =burdan ?uOUld Upon Govarnmant to
; insi: ^.;•st•qw•;rthaJ^:;t^1^a'i?public Iritai^at'^in the Govarnment-

^hafeuta^ ^than>-irf ^iccbtdanca with the
u;i3 ^:Uc\:;^s':!:R*;OiBiaa-:iga> ao?^ m^ariihaiittifliS''that it would ba

^ ,^inequitable to^ :hblt^^^tha laovtorhoent bound by
-u P*«l»i53a;.iantlx^# iGOUlPt wbuid insist on a

j?hishl;yi rigorouastatandard-'bf-.^oof in tha
iuoa v;<lii8cha,Cg;Q;;^o:fti$h3;a^ b-UrdWV-

>v t!!8? X-i S' ftS iSfK; 5-,tiv'irv . s'-'-X ;'V5A^'-f
or,r.:sfj ^®^^n^ejtn'=;^fti '̂il^ta^ Governraant '

\ • r-a 'r* '••i SLf, , V ^•• ', -.rf "V: w* .'. w \ : •> : v • - ";-' « •.-tV •'?• * '••*».> 5-' '.v V ^ '•

.i- ' H- I- • f ,1 •*• t's. '. »' M' •* '-•• '• •> •' ' •' '•'* ' •••»••'-'•• ••••'•" j

x?:; 3
thair

.)4J^!l|^|puiu|ufaJ operation'
ff' 'f-%§4py;; the

Cy^\'>'•.,.J^ii.'''iCii '--'-^ai

?|s^lJ^il '̂̂ ;i^^ra^^;^?Sl'̂ s!??Bif:;;Of-;that-iraprasantation
pqiats with the'

cannot

unilaterally
'0 -r.v •'%•

11 li':

-v,->.= understanding

appointments.

"® think

;^^.=^iir-;A;';i^hat '̂thB;^p;ai«Wta:-wfto">^-^ii^^ ragiatarad •
f.'-V "1^'^'"••C'-'V'J !• f-.v ,>• i-.'V •••-^ .-> .•-••••;^v^ ,rif-— - •? '.•• '_•-••• »

'' S ... "^^wCS'^iischarged
respondents

H ,^Wa«n£^^ . ,The.
.".'̂ i^ "iH'̂ r.v- -ISj'?-.: I'- ., .>.'.r. -v»-<. .V .\J). v.'.. •«• - - -/..y.-i. - . ^. ..

-^pliiEantVfhav%-|i^three yaars •
*'•'"•)• 1, i-J -ti; •-> '- " •' - t f""' ^ •'*'?

•;/; „I"®?'® ^ava^jbaconiB .ovai^aged

xV^ fbr rat^uitiai^t to j^^tAniient sBrvicB. ^Jhay hava

.,- -/r.
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acquired axparienca in thair raspscbiva rialds and

it Mil:^a^^ ah^ i^ they are sud/danly thrown

out ^nd^hiu irainda'aj^i It will alao cost

tham greaV'icbndnic iiiJUryt^ are removed from

seryl-ce., The d^anidf of these cases ere

i8r(irbfipuiiijieid:.^i8''lHe interest are
.^.^cbqrdkh^ by the doctrine

bT^^"!p7piiii;La|pry ^patpppa^ cannot be

^dijiphatge^,by: tha.

V^ cAsiregardal tha^airgijnent'that the applicas^s

cannot enforce r'proois^ory eistojppel* against lau.

' <.:.*r :•

it has been held by varipua courts that failure to.
:: .''ii

notify^ ^c^nciBS!?to:'the E^piloynent ExcHa^ per se

:doea^^not-;;eoder ^appoifitpantfti^ag^ tHbse vacancies

fillegal.v Varipus/^frulliiigavoni: thia iasiii^have been

Pl>tiy diipcuaaad by tha Principal Bertch of the Tribunal

_:-rrin^Shri:IahvparvSifig>?jJ^f^ft Vs. Union of
India and Others AIR ;1?8;r(l >GAT( 502^ The following

I'?" "M..'" . Jj^cig»8nt:^d!ali in that case
•- J. :. •' > •' .'• ' • .• V ^ •"•••''• »• -'• • • •' '' v>' j \ \. • r V , •'-• ' ' '•

•<, >

: n

, ;IA lM£laicbai> ^«^D3^chin Shipyard Ltd and
others :Ct985 J /A^ Services Law
adufnal - p. ;0); tfisi Kerala High Cdurt held
that the prd^^idfi of'aub-aaction (1) of
Sac^pn 4 i«^ The following
ex^rapts ,f^oia jud of the Kerala
" "" :

inposing of penalties
. ^liot jje t^aata«l as daciaive of the
legi8lativt» ifltent to make sub-sec (1)
of Sec*4 mndatory particularly in the
light of faiii^w of Sec.4, Object
of tha atat^^^ to compel employers to
hbti-^ their establishments

.to the; ^ concerned.
Thie 8t«ituta'~dja»a^^ prohibit appointment

to fill up vacancies
rtccurcing trt ^h^r establishments. The
Statute doiea' 11^^ eny provision
rehdarihg inValid appaintments maide otherwise

' ,' ^ - ..7

•<.• 0 .'CO '.-j ''i'
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tfirougH thii •mplbymBnt and
uithdut complying vUit;h aub<^sac^ (1) of
Sub-SBc/(i)'bf $ec.4. There is a specific
provisipri ulii^h .del cart that it is not
obli§atbry in'the part of tHe'employer to
apppint pij^sons idvieed by. thi^ employment

a''cbriiiideiatibn of tha""8cheme of the
Act, object which it. i9 interidfd to serve and

thB-'it|ht'-ttf 8iib-iBc^X4)''bf'§BC.4, I have
to hold that subrsec (1) is ippt;. mandatory and

"i': -'^iispbihtmihts'-Mdie'by^the^iim^ib^^ will not be
rendered |,nvali,d. merely liy reaspn of the
eftployif 'nSt-boifiplyirt^''i£iith''thB ''requirBment8
of sub-SBctiqn (1) or siij^TSectipn 2 of Sec,4.

-l^am^sfeteng^henld in'this'iriew a decision
^ of the riysore High Court in Neresimha nurthi

^ 5 tn4 ti.i ;iV/#.fPiPf^feo?;^ofsCollegiatB Educalfcion (1967(2)
L.L.3. 606) and a dacision of the Allahabad

• ic v'ic' Jii§feCpui^isinvSarobhu;.Nath Tewari V State of
Utter Pra^desh and others (1975 S.L.3. 178)",

20. Again in hadan Plohan Goal, Chief Electrical
^ ^^j InfpBctoif^-^H«l?yanaf^Govi^rn«ent^ Ghanbigarh V, State

of Haryana (1975 All India Servicas Law Journal P«170)»
r v^the PunjabsandnHe^y6nfi^cHigh:C00rt^hBld that "thare is

no provision in the Act for rendering invalid any
; B,rappoiiptflaunt made ;.wi;:thout complying'with the requiramants

of Sub-sBctions (1) and (2) of Saction 4", Ths
. •vobsesvationsiOt-xthB^^Gourtt-ixtrdetidXbbilibw aro pertinent :t

• 4 a of
* : V r; ?; • (5) - Thesdrtly^^proviaibn^h&t^^Act which is

ralavant is Saction 4w Sub-Section (1) of
o-KlyoIIc-; sn- ,s:?SBction?4^^saysf

4(1). Aftar the ,P«W»''!®ncBffiint of this Act
'in''-any ''8ti't'd-of' ^rea'''thsra^ employer
in evary astablithme^nt ,in public sector in

that State or areb fsHaii, b filling up
any yacaricy in any sfploymsnt in that

I -'-nsi ^--^Mteiljii^ma^:]^ .nb|jLf/!;t^ such

'.-i •:

r'.-.

-v

• '•

vi.,: -• V^'n,. •''•tfxchai^ be prascribad*

J 4 thsn providas:

.;7'^ • ;

ia ii !4(4')^r Wt^fng(5)
"!c shall^ljtf any obligation

iifpbi '̂aniy aniplbya^ tttperson
through the amploymant axchangs to fill

'.nj-'=; ^I'hyWt^itcy'^ereiy because that vacancy
fn-i -\iz v-.Jid'a^ie^n any of those sub-

-N'_5 v:j :i ""Section#"\ '•'
i'\x

It ia, ciaar that: all that is required is
^;'Ishat: ith^^ in the public sector should

,.^%^no^i^iCi,ed vfeol;t,h8 employment axchanga but
' £;v;; au-ch ia»',nPtificbtion it is not

• ^Jbite -employer to employ only
v;;:^v-!S::5.v ya,P®*^0'13 j^fJM^tOTmaivded by the employment

exchange jrhevemploysr can make appointments
iinC5\^,e i ii j::r:dir#ct; and :such? appointments cannotVbe

^ hj^d-^Ocha^.im^lid •

• » • 8
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21* The same visu was hald by the Patna
High Court in 3ogindra Jha V/. Cbllege Strvice
Comroisslon and others (1903 (3)SLR PiA as
under ^ .

:^TQ* -The next question which has to be :
whether is as to another failure to notify
vacancy in accordance with^'section 4(1)
will render the appointment null and void,
as has been urged on behalf of the petitioner.
The purpose of the prbvision is to inform
unemployed persons suitable for the post
about the vacancy so that they nay become
candidates* It cannot be aasumed that on.
account of onmiasion to ndti^, suitable
candidates are bound to be left behind.
In nany cases, that might be the result,.g.;,
but not necessarily in every rase. In
cases where no such person le exdudeti^
from consideration on account of want of
notification, there does not appear to be
any valid reason for striking down tha
appointment as void merely for a technical

. omission." .

In view of the above, we find that the termination
• ;i

Of the, services lof the applicants by the iinpugned
; ord^s cannot be upheld in Itfii and equity,

5. Accordingly, we alloU these five applications^

the five impugned orders dateti 25.3viSl87

and dirept the respondents to continue the applicants

in their present posts as if the eaid orders hed not

' iP®8aed. There will be no order as to costs.
A copy of this order may be placed in all the case

•files.

(CH. RARAKRISHNA RAO) i(s, p, nUKER3I)
3U0ICIAL ' AOniNISTRATIVE WEinBER

: iS' [ ^ • r
-ffWuAN :
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