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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL N
NEW DELHI - o / N
O.A. No. 507 / 1987 Kt., ) /
TeodeeNo. . : R

' DATE OF DECISION _Auqust 17,1989,

i Ray P
. ShriRaj Pal Applicarit (s)

'

Shri Rishikesh

\
\

' Advocate for the Applicant (s)

'\, r
Union of India & Others

Respondent (s)

Shri P.H, Ramchandani
= _ A . Advocat for the Respondent (s)
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The Hon’ble Mr. P, K, Kartha, Vice Cna’ilfman (J).

The Hon’ble Mr. F+Ce Jain, Member (A),

s N

i. "Whether Reporters of local papers may be allowed to see the Judgement ? et
2., To be referred to the Reporter or not ? ~ . “km -
3. Whether their Lordships wish to see the fair copy of the Judgement ? ' s
4. To be circulated to all Benchcs of the Tribunal ? “ No '
| . JUDGEMENT i
(Judgement of the Bench delivered
lon'ble Mr. P.C.Jain, Mefnber)

In “this application under Section 19 of the
Administrative Tribunals Act, 1985, the applicant,who was
appointed as a daily wage Peon, for different periods in
the office of Customs, Excise & Gold (Control) Appellate
Tribunal, New Delhi, and whose services were terminated
w1th effect from 27.10.1986 has prayed for his relnstatement
in service as a Peon- regular:satlon of his app01ntment on

. permanent ba51s; and payment of salary and allowances etc.

with effect from 21.5.1985 in the pay écale for regular peons.
. : /
2. . The salient facts of the case are as below: =

!
On being sponsored by the Employment Exchange where
. \ s
the registration of‘casual labourers / daily wagers is done,
the applicant was app01nted as a daily wage Peon first agalnst

a leave vacancy for a short period from 21,5.85 to 7.6.85. He
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was again appointed on daily wage basis as Waterman from
28.'6485 to 3L.10.85 and on his application dated 31,10.,85

for the post of daily wage peon, he was again appointed ‘as a

daily wage peon from 21.11.1985 against the post sanctioned

upto 15.11.1986,. but his services were terminated vide Order
dated 23.10.1986 with effect from the forencon of 27th October,
1986, as the post against which he was appointed stood

abolished with effect from the forenoon of 27.10,1986 as the

Government decided.not to extend the sanction for cne

‘additional Bench, consequent to the creation of which the

applicant was appointed. The applicant's cése is that
there were and there are still vacant posts of pecn in

that Tribunal and that not only his juniors S/Shri Hari Ram
and Chet Bahadur who were also working as peon‘on daily wage
were continued while his services‘were terminated, but at
the fresh request to the Employment Exchange, fresh appoint=
ments have been made since thén. He has, therefore, alleged
tﬁét the order terﬁinating his services is illegal and
unwarranted and he should, therefore, be reinstated into
service as a regular peon and should also be allowed pay
and allowances as are adﬁissible to a regular peon with
effect from the date of his first appointment i.e.,21,5.1985,
3. The respondent’s case is that the appointment

of the applicant along with some others was made on daily
wége basis pending regular appointmenf and that his name was
sponsored accordingly by the Employment Exchange which
registers candidatés for appointment on casual / daily wage
basis. As the additional Bench for which the posf was
sanctioned stood abolished with effect from the forenoon

of 27,10,86, the services of the applicant along with two

‘others were terminated with effect from the forenoon of

27.10,1986 vide Order dated 23,10,.86 (Annexure 'C' to the
application). As regards the contention of the applicant
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that S/Shri Hari Ram and Chet Bahadur were junior to him
but their serviceé were not terminated, it has been stated
by the respondents in the counter-affidavit that both of
them were seﬁior to the applicant, as Shri Hari Ram had
joined on 21.,5.1984 and Shri Chet Bahadur had joined on
13.5.1985. They had also put in more days of service than
the applicant and on the pr1n01ple of "First céme and last go"
they were entitled to be retained in preference to the
applicant. |
4, ~Apart from making a contention in the application
and its reiteration in the rejoinder-affidavit and the
additional affidavit to the effect that these S/Shri Hari
Ram and Chet Behadur were junior to the applicant, the
“applicant has not been able to substantiate his contention
ih this'respeet. He has also not been able to show that on
fhe day his services were terminated,-the services of any
‘other person junior tc him in his category were retained by
the respondents. In these circumstances, we have to hold that
the principle of "Last ceme firsf go™ has been rightly
followed by the'respendeﬁts and the ples of ﬁrongful temination
of services of the appllcant is devoid of any merlt.
-5, The applicant has contended repeatedly that on the
day his services were .terminated and thereafter there have been
vacancies of pecn in the Tribunal. The respondents have
clearly etétedrthat as on 26.10,1986, no post of peon was
vecant in the Tribunal and that when the pests of one Bench
wefe abolished with effect from 27.10.86 by the Government,
services qf juniormost persons ineluding the applicant were
terminated and that this position was communicated to the
applicant in reply to his represenfatiqn (reply at Annexure 'E!
to the applieation). Therefore, it is not possible to direct

the resbondents to reinstate the applicant on the post of peon,

what to say of regular ‘peon with effect frem the date of

term1nat1on of h serv1ces.

6. . The app11Cdnt has prayed for regularlsatlon of his

serv1ces on. the pest of a permanent peon.

It was argued b
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the learned counsel for.thé applicant that the applicant

is a workman under the Industrial Disputes Act, 1947, This
contention is devoid of any merit as neither the Ministry

of Finance, Government of India, nor the Customs, Excise and
Gold (Control) Appellate_Tribuhaiécﬂwhich is under the
administrétive‘contrel of the Minisfry of Finance,is an
'industry' or can be treated to be an 'industry' under
section 2(j) of the Industrial Disputes Act, 1947.

7. It was then contended that the services of the
applicant‘should-be regularised in accoraance with fhe
Government’s instructions contained in O.M, No.490L4/7/83-"
Estt.(C), dated 13,10.87 as he had completed 240 days. in

12 calendar months. |

8. The instructions in regard to gerieral terms and
conditions for employment of casual labour in Central Govern-
ment offices were reviewed by tﬁe Government keeping in view
the judgement of the Supreme Court'deliveréd on 17.1.1986 in
the writ petition filed by Shri Surinder Singh & Another Vs.
Engineer-in-Chief, CPWD and Others (1986 (1) SCC 63?), These
" are ﬁentioned in Chabter 18 on page 154 onwards'in Swamy's
Complete Manual on Establishment and Administration for
Central Govt. Offices (Second Edition). The main features
of thesé instructions are:

(1) that al 1 eligible casual workers be adjusted
against regular posts to the extent such regular
posts are justified; '

(2) that no casual labour not registered with the
Employment Exchange should be. appointed to posts
borne on the regular establishment;

(3) that casual labourers appointed through Employment

| Exchange and possessing experience of minimum of
two years' continuous service as casual labour in
the office / establishment to which they are so
appo inted will'be eligible for appointment to posts
on the regular establishment in that office/establish.
ment without any further reference to the Employment
Exchange;
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(4) that a casual labourer may be given the benefit
of 2 years' continuous service as casual labourer
if he has put in at least 240 days (226 days in
the case of offices observing 5 days week) of
service as a casual labourer (including brcken
periods of service) during each of the two years

i of service referred to in (3) above;

(5) that where the nature of work entrusted to the casual
worker and a regular employee is the same, the
casual labourer may be paid at the rate of 1/30th
of the pay at the minimum of the relevant pay
scale élus dearness allowance for work of 8 hours
a day, but the payment to the casual workers may be
restricted only to the days on which they actually
perform duty under the Government with a péid weekly
off as also for a National Holiday, if it falls on
a working day for the casual workers; and

(6) that the casual workers may be given one paid weekly
~off after six days continuous work.

2. The applicant's contention is that he worked for
185 days in the year 1985 and for 296 dayé in the year 1986,

- The feSpondentS'have, however, contended that he worked in
the respondents' office for 258 days in the first year and
for LSL days in the second year and as such, he is not |
eligible for regular eﬁployment in the fime scale pay of-the
post as prayed for by him. The difference in calculations
appears to be on,accbunt of the applicant adopting calendar
year as fhe basis,while fhe respondents have taken financial
year basis, and the applicant.ﬁaving included weekly holidays
which fhe respondents have not taken into account. Even if
for the sake of arguments, the calculations given by the
applicant on’page 2 of his rejoinder-affidavit are taken to
be correct, he still dces not meet the requirement of having |
put in at least 240 days (225 days in the case of offices
observing‘S days week) of service as;a casual.labourer during
each of the two years of service which are relevant.y The
applicant cited the case of WORKMEN OF AMER ICAN EXPRESS
INTERNAT IONAL BANKIN3 CORPORATICN Vg, MANAGEMENT CF AMER ICAN

EXPRESS INTERNAT IONAL BANKING CORPORATION (1985 (4) SCC 71)
. LE,LL/«’



o)

and the case of H.J. SINGH Vs. RESERVE BANK OF INDIA“AND
CTHERS (1985 (4) SCC 201) for the manner of calculation of
days actually worked. Both these cases are nof relevant

.in the case before-us because these perfa?n to workmen

‘covered by fhe Industrial Disputes Act, 1947‘and the decision
of the Supréme Court was withireference-to the 'Explanation®

in Section 25-B thereof. .Therefore, the applicant is not
entitled to be regularised as per the Government instructions
on thelsubject as he has not put in sefvice for 240 days or
226 days, as may be applicable, in the continuous two years
during which he was employed with the respondents.

10. The applicant has prayed for pay and allowances

as admissible to a regular peon with effect from 21.5,1985

and has relied on varicus pronouncements of the Supreme Court
in connection with the principle of ‘equal pay for equal work'.
It ié not in dispute that the applicant first worked in a léave
vacancy, then on-the post of a waterman and then against a
regularvpost'of peon created in connection with an additional
Bench in the Tribunal pending regular appointment. The
respondents have not alleged that the duties performed by

the applicant were not either same or similar to those
performed by regular incumbents of Group 'DFf posts in the

- Tribunal. It is true that burlnder Singh's case (1986(1)3CC 439)
and Dhirendra Chamoli's case (1986(1) SCC 637) had dealt with
employees who had worked as casual labourers confinuouély

for a number of yéé:s, but the period of service, in our
.opinion, cannot be the determining factor for épplication

of the principle of ‘'equal pay for equal work' which flows
from the Fuﬁdamental Right enshrined in Articles 14 and 16

of the Constitution of India (equality before law and.equal
protection of lawjzga;the‘D%réctive.Principles of State Policy -
as given in Article 39(§)T*Qe, therefore, hold that the
applicant is entitled to pay in the relevant pay scale plus
dearness allowance aslper para 8(5) above for the period of

service put in by him under respondent No.3.
Qe 4



i
AN

‘ {\'/ |

-7 - : QE;Z//
11, In view of the above discussion, we hold that the
services of the épplicant were not wrongly terminated and that
he is not entitled to be regularised on the post of peon on the
basis of his service put in by him in thé office - of respondent
No.3. The applicantAiS; however, entitled to'equal pay for
equal work',” His pay for the period of service puf in by him
with respoﬁdent No.3 sﬁould be calculated at tﬁe rate of 1/30th
of the pay at the minimum of the relevant.pay scale plus
dearness allowénce for work of 8 hours a day., He will be
entitled to one paid weekly off after six days continuous work
and also for the days of National Holidayé falling-on working
days on which the applicant would have Worged but for the-
National Holidays on those days. After adjusting the payments
already made to him, on daily wage basis, the balance due to
him should be paid within two months of the receipt of this
order by respondent No,3. The application is thus partly
allowed on the above lines. In the circumstances of the case,

there will be no order as tc costs.
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(P.C. JAIN) (P.K. KARTHA)
MEMBER( A) : VICE CHA IRMAN



