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O.A. No. 477 198 7
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DATE OF DECISION 3-12-1987

SHRI SHOORVIR SINGH Petitioner
Shri s.C. G“Pta’ Senior Counsel Advocate for the Petitioner(s)
vrfﬁ_%hri"ﬁravlnu Gupta
Versus
Lt Governgar Del:hi & Others Respondent
Shri M.M, Sudan » Advocate for the Respondent(s)
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The How'ble Mr.  5,p, Mukerji, Member (A)

The Hon’ble Mr. ~ Ch. Ramakrishna Rao, Member (J)

1. Whether Reporters of local papers may be allowed to see the J udgement ? 7/4
- 2. To be referred to the Reporter or not ? ‘v/, |

. 3. Whether their Lordshlps wish to see the fair copy of the Judgement ?./0
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ENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH -

DELHI
A 477/87  December 3, 1987
Shri Shoorvir Singh Ceas finplicant
Vs,
LY Governer Delhi & Others ... Respondents

CORAM ¢

Hon'ble Mr. S.P. flukerji, Member (&)

Hon'ble ﬁr. Ch.Ramakrishna Rao, Memts r{J)

For the applicant: Shri S5,C,Gupta, Senior
. : Counsel with Shri Aravind Gupta
Far the respondents: Shri M.M, Sudan, Counsel

o~

(Judgme nt of the Bench delivered by _
Hon'ble Shri Ch,Ramakrishna Rao, Member)

This is an abélicatioﬁ filed under section
19 of the Ndministrative Tribunals Rcht, 1985,
2. The facts giving rise to the application
are briefly as follows: The applicant is an Inspector
of Police in Delhi Police. At the time of the assasi-
nation of the former Prime Minister Smﬁ. Indira Gandhi
on 31-10-~1984, he was posted as Stztion House Officer
(SHG) at Kalyanpuri Police Station. In thebake of the
assasination, uidéspread riots broke out in several
parts of Delhi particularly in East Delhi, #t about
11 p,m. on 2-11~1884, Shri 'sswa Das, Deputy Commissioner
of Police (DCP) East Delhi, placed the applicant as
also Shri Jagti KRam, ASI, uvho uaé working as Deputy
OfFficer (DO) and Shri Munshi Ram, Constablé, under
suspension for dereliction of théir duties in not

taking immediete action when information of
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riot, arson and Eilling was given to them nor

did they inform any senior officer ebout thénsame;

On 2-11-1984, a FIR uas registered against the
applicant, being FIR No.,425/84, at Kalyanpuri Police
Station, alleging criminal misconduct on his part
inasmuch as he had not taken proper and timely

action when the riots occurred. He was also placed
under suspension by a note recorded in the Daily
Diary by the DE@ himself at 11 p.m, This was folloued
by a Formai suspension order issued by the DCP on
§-<11-1984, In both these orders, the suspension was
on the same ground on which the FIR had been lodéed.
On 6-9-1986, the Court of Additional Sessions Judge,
after examining the details of the case, discharged
the applicant on the ground that there was no sanction
for prosecution under section 197 Cr.P.,C., that the
proceedings uere tiﬁe—barred under section 140 of

the Delhi Police Rct, and there was no adequate
evidence to sustain the charge. Consequently, the
applicant{s suspension uas4revoked and‘he Was. re-—
instated on 1-10-1986, 0n 7-11-1986, Departmental
Enquiry (bt ) was ordered againét him by the Additional
Commissioner of Police(R), Delhi, (ACP), On 20-11-1986
he uaé transFerféd énd pasted at Palam &irpoft. An
order dated 9-1-1987 was also passed by the ACP
placing the applicant under suspension pending the
DEZr%fgg;2§§:§n§§‘Eﬁgsgnngléfégfg; the applicant
has filed this application,

3. Shri S,C,Gupta, learned counsel for the-
applicant; strenuously contends that his Cliént

initially
remained /under suspension for &bout two years. and
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thé action of the respondents in placing him &gain
on suspensionhgslyholly unjustified, Shri Gupnta
maintains that an order of suépension has far
reaching'reperCUSsions on the Eéreer of his client
and it cannot bs passed lightly by the respondents
at their whim and caprice. According to Shri Gupta,
the order of suspension is viplative of the gquidelines
ﬁréscribed in the Standing Order Ng.123 dated
20-5-1964 issued by the Inspector General of Police,
Delhi; as also the Government of India‘'s decisions
on the subject. As such, it is arbifrary and is
liabls to be:struck doun. |

4, Shri M,M, Sudan, learned counsel forpthe

respondents, on the other hand, contends that

plécing an.officer under suspension is not in the
nature of a punishment and the responaents uere
justified in placing the applicant under suspension
pending the finalisation of the DE,
5, e have considered the rival contentions
carefully, We have no doubt in our mind that if
there are administrative instructions or guidelines
having statutory force, thé.same wiill have to be
followed by the authorities caoncerned in view of
the adverse impact that an order of suspension is
likely to have on the delinguent, A Division Bench
of the Kerala High Court in VEERAMANI VS, STATE OF
KERALA 1983(3) SLR page 281, while considering the
consequencés of an order of suspension, has
observed as follows:

"The passing of an order of s@gpension

of any public servant is a matter of

important consequesnces not only so far
as the public serxvant is concerned but
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as regards the satisfactory discharge

of the duties by the members of a .service
and therefore so far as the public inte-
rest is concerned, it affects the repu-
tation of the public servant and if
unjustifiably passed it affects his morale
apart from the fact ‘that it deprives him
of his full emoluments and the right to
work, It affects the efficiency of the
service as well as sscurity of service,

As far as the Police Force is concerned,
demoralising it and making it ineffective
and inefficient has the result of rendering
the rule of law envisaged by the Consti-
tution a mockery. This being so it is
necessary that such power is exercised
with caution and only for valid reasons.
and not for extraneous considsrations,”

. i on the subject
This decision and other d901sionséyare followed by

a Single Judge of ‘the same High Court in N.J,SAJIVE
US THE ASSTT.COLLECTOR AND OTHERS 1983(3) SLAR page
276, who, in the course of his Judgment, observed:

"fay be that the guidelines and

instructions have not been prescribed

or laid down under any statute, even

then the Government and the compstent

authorities are bound to follow the

same as long as-they are in force.

Ext.P3 does not contain any reason

as such," ’
Ex P3 referred to in kthe padsage extracted above
uds a copy of the order of suspension in that case
which was under challenge. As held by this Tribunal

in Dinesh Singh vs Union of India 1986(2) SL3 (CAT)

page 266 tné object of suspension is to safequard
ény kind of tampering of eyidence-byithe delinquent.
It has also been held in RBUL&IS_KHANIUS STAfE oF
WEST BENGAL 1986(2) SLI 134 (CAT) £hat when there

is no_écope for the delinguent to interfere in the
smooth progress of the enquiry or the'trial,\an
order of suspension .should be Tevoked.

6. Thus, the touchstone on which an order of
suspension will have to be tested is the possihility

or otherwise of ths accused or the delinquent officer
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tampering with the evidence. The guidelines have been
set out in Stand ing Order No. 123 dated 20-5-19%84 (507,
Tte relsvant portions of the S0 are extracted helouws

"2. Suspension not being the rules but only
an exception, the pover to suspend should

b2 very sparingly exercised. Normally, a
police officer against whom disciplinary
proceedings are contemplated or are pending,
should not be placed under suspension except
when the allegations and the prima facie
evidence in support thereof are such as to
lead the appointing authority to a positive
conclusion that the proceedings are likely
to end in the award of one of the major
punishments to the police officer concerned.

3. kven in cases covered by the preceding
paragraph, suspension should be ordered

only when a fair and a proper enquiry into
the allegations i1s not possible, if the
police officer is allowed to continue in
office, e,q, when he is likely to tamper
with the evidenece, etc. In determining
whether an enguiry will or will not be
prejudiced by the continuance of the police
officer in office, it should be specifically
examined, whether the desired obiject cannot
be served by transferring tre police officer,
to some other unit or office or the Lipes.

eosss I sases Ordinarily such extension of
time will not be granted for more than a fur-
ther period of thres months, This permission
will, however, have to be obtained before the
period of six months from the date of sus~
pension expires." (Emphasis supplied).
Applying the S0 to the present case, the applicant was
earlier acquitted by the criminal court, not only on the
ground that sanction to prosecute the applicant uas not
obtained under section 197 Cr,P,C, but also on the ground
that the evidence was insufficient to enable a charge
being framed against him and it cannot therefore be said
that there was prima facie evidence to lead to the con-
clusion that the DE would end in the auard of one of the
major pen2lties to the applicant, Nor is there any
scope for the applicant to tamper with the evidence
since the investigation is already ovér. Further,

the applicant was alsoc transferred from Kalyanpuri

Police Staticn to Palam Airport Police Station and this is
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a sufficient safequard as mentioned in the

Standing Order No,123 dated 20-5-1564 against any
tampering of the evidence by him, e are, therefore,
satisfied that the order dated 9-1-1%87 placing the
applicant under suspenéion-pending the DE is -

Qul/}llegal as 1t of Fends the prOV131ons.oF the' S

80— ﬂ“‘g:fj T e e
7, Turning to the order dated 6-11-1986

initiating the DE against the applicant by the ACP,
the contention of Shri Gupta is ﬁhat it is based on
the report of the preiiminary enquiry (PE) ordered
by Shri Sewa Das, DCP, on 30-11-19843 that the said
Sewa Das was none othei than the oFFiCer'uho placed |
the applicant along with tuwo others under suspension
with effect from 2-11-18843 that -no proceedings were
taken against the two others but only égainst the
applicantj that the PE was held Dnlyagalnst the
applicant as an ant101patory defence sought to be

- built yp by the applicant's supsrior officers and in
particular Shri Sewa Das against whom a uritten
complaint was sent on 5-11-1984 by one Shri Rahul

- Kuldip Bedi, a journalist, alleging éhat he had failed
to take adequate action in spite-of information being
given to him and the. ACP Shri H.C,Jatav and,in view
of thése facts and circumstances, the D& against the
applicant was vitiated,
8. Shri.Sudan refutes the contention of
Shri Gupta by submitting that the PE is a Fact—Finding
enquiry held under Rule 15 of the Delhi Police
(Punishment and Appeal) Rules, 1980 {the Rules, for

short) for establishing.the nature of the default and
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collecting évidence to facilitate a regular DE
and as such there is nothiné ocbjectionable in the

PE having been ordered by Shri Sewa Das, pCP.

9, ) We have considered carefully the contentions
of the parties. We are not prepared to give credence to
the theory put foruard by Shri Gupta that the PE uas
held to save the skin of superior oFFicers.such as

Shri Sewa Das and make the applicant a scape-goat,

t is an enquiry envisaged by the Rules., In fact
sub-rule (3) of Rule 15 makes it clea that the file
of PE will not form part'of formal departmental
fecofd. We are, £herefore, not impressed by thé
afgument by Shri Gupta that the DE is vulnerable on
the ground thet it is based on the report of the PE
conducted by Shri Seuwa Das, DCP.

10, Shri Gupta next contends that the ACP
who issued the afder_dated 6-11-1986 initiating the

DE against the -applicant hagy stated, inter alia, therein

 ¢hét the evidence on record in the PEwag sufficient to

hold a DE against the applicant though the criminal

court was of the view that the evidence was insufficient

i

to frame a charge against him, According to Shri Gupta,
~the object of holding a PE is to collect prosecutich

.evidence ard to bring relevant documents on record to

facilitate holding a regular DE, Thé gravamen of the
charge in the criminal court and the Ot being identical,
and the evidence alsoc being the same, there is no justi-
fication in law or in Faét to hold the DE,

11, Shri Sudan maintains that the‘standarg of
guilt in criminal. and departmental proceedings is not
the same and as such thereuwas no legal impediment to

initiating the DE @gainst the applicant,
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12, Shri Sudan is right in saying that there

is no embarge on & DE being held despite the écquittal
SF the applicant by the criminal court. Thigis a
general proposition of law, but in the present case,
Rule 12 of the Rules lays doun the action to be taken
when a police officer is acquitted by a criminal court,
It prohibits the police officer being punished dapart—
menﬁally on the -same charge or on 2 differsnt charge

upon the evidence cited in the criminal case, whether

" actually led or not,unless =

(a) the criminal charge has failed
on technical grounds, or

(b) in the opinion of the court, or on
the Deputy Commissioner of Police,
the prosecution witnesses have been
Won overy -or

(c) the court has held in its judgement
that an offence was actually committed

and that suspicion rests upon the

police officer concerned; or
L

(d} the evidence cited in the criminal
case discloses facts unconnected

wvith the charge befére the court

which justify departmental proceedings
on & different charge; or

(e) additienal evidence for departmental
proceedings is available,

In the present cese, the criminal charge no doubt
failed on a technicel ground i.e. for want of sanction
under 197 Cr,P,C, but the criminal court also arrived :
at the conclusion that the evidence uwas insuffiéient te
frame 2 chérge against the/applicant. Therefore,
according to Ruie LZ(e) extracted above, unless
additional evidcence ié available, it is nct possible

to initiate the DE, The report based con the BPE was
ready on ££;7-1é85, whereas the order acquitting the

applicant was passed about a year thereafter on 6-8-10986,

g
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It is, therefore, unlikely that any additional
evidence would have heen secured by the respondents
for establishing the charge against the’applicant
after the order.of acquittal was passed by the
criminal court., In other words, it is ﬁot sc much the
gufficiency of %ke evidence for holding a DE as in
that is relevant -
the normal type of cases/ but the availability of
additional éuidenceas.ptguidédqh rule 12{e) of the

—

a .
Rules which isisine gug@ non for initiating the DE.

The order dated 6-11-1986 doss not mention about the
existence of any additional evidence to justify the
initiation of the DE, In uieQ of this, the said
order ié,not in conformity uithzgézuiraments of

Rule 12(e) of the Rules, T R

alo - T T T e ms
13, Shri Gupta/invites our attention to

para 6(h) of the applicadion, wherein it is stated

that the case of the applicant is not an isolated

. ane, but there are other poliée of ficers at different

. lsvels in charge of other police stations awaiting

fixation of their responsibility for the riots uwhich
It is further stated:

broke out in many parts of Delhi./ To assess the

extent of loss and damags caused to persons and

their propertysas a result of the dereliction of

duty on the part of police officers, @ commission

presided over by Justice Ranganatﬁ Mishra vas set

up by the Central Government. The Delhi Administration

had itself submitted before the Commission that tﬁe

applicant ﬁad been consistently on the move from

the moment the assasination of the Prime Minister-

ocourred and that maximum possible acgion was téken

to cut doun riots and other incidents., These aréuments

were submit ted by the Delhi Administradion in writing
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before the Commission., The Commission has not
specially pinpointed any par ticular lapse on the

part of the applicant, nor was the applicant examined
by the commission. Instead, the Commission recommended
the appointment of a committee.to identify lapses ¢f
thF individual police officers, It is, therefore,
obvious that until that identification of lapses is
done, it is premat ure and patently discrimindory to
single out the applicant for any departmental action
or suspension. In pursuance of the said cbserveétions
of the commission, the Delhiiﬁdministration has issued
an order dated 23-2-1987, whereby it has appointed a
committee consisting of Justice Dalip K,Kapoor, former

Chief Justice of Belhi High Court and Kumari Kushumlata:

[

fiittal , retired Secretary to the Governmnt of India to
T S /7 3
enguire into deliquencies of individual police officers
and REXxxxMalso goqd conduct of police officers and
recommend such action as may be called for, -
14, Shri Sudan vehemently urges that the
proceedings before the Mishra Commission are wholly
irrelevant for determining the legality of the Dt
against the applicant for lapses committed by him
in the discharge of his official duties.
15, On a careful consideration of the mattier,
we are of the vieu tﬁat a committee having been set up
pursuant to the recommendat ions of the Misra Commission,
ﬁo enquire into the delinquencies of indiviual police
officers and to recommand such action @s may be called
for, it is premature to hold the DE only againSt.tHe

applicant. The conduct of the applicant along with

b
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others similear ly placed is bound to be gone into

by fhe committee and it will prejudice the cause of.
the applicant if the Dbk is held at this stage even
before the outcome of the proceedings of the committee
is known, UWe are, therefore, sdisfied that to hold
the DE_against the applicent ignoring the case of
several others similarly circumstanced as. the appli-
cant will ress 1t in hostile discrimination, Ther=fore,
ény action against the applicant can be Eaken only»in
the light of the recommendat ions of the committee,

a8s and when madegnot earlier.

16, In view of the foregoing discussion, ue
guash the order dated 9-1-1987 placing the applicant

under suspension as also the order deted 7-11-1986

Jnitiating the DE against him,

17, In the result, the application is allowed.

Parties to bea their own costs,

,kah¢wwxy&g§r4*if : éikﬂZ;/;vfntT’

(CH.RAMAKRISHNA RAD) - (S P.MUKERDI)
MEMBER{J) MEMBER(A)
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