AW

oo g

it e
s >

Ptk
o

e .

IN THE CENTRAL ADH.INISTRATIVE TRIBUN‘\L

PRINCIFAL BENCH, MNEW DELHI.

Ryt 2258

Regn.Nos., QA 1376 é?
with Q4 1101/87, OA 1513/87, OA 619/87, oA 1030/87,

Hiss Usha Kumari Anand
So

Union of India

Shii Mahesh Kumar Singh & Others
. Vs. '
Union of India

Shri Séndeep Kumar Sharma & Another
Vs,
Union of India

Shri Yogesh Kumar & Others
. Vs, - .

-Union of India

Shri Sudhakar Singh & Another
Vse '

Union of India

.Smt. Poonam Khanna
Vs,
Union of India

Shri Davinder Kumar
Vs,
Union of India

Kurari Saroj & Another
Vs,
Union of India

Shri Sushil Kumar Srivastava & Others
Vs,

Union of Indiea

Shri Tripurari Jhe =

4 Vs, '

Union of Indiz

Miss Indu Bali & Qthers
VS.

Union of India

Vicdya Rani & Another
Vs,

Union of India

e ey

"‘uﬂppllcant

o ve'sRespondent s

‘s o0 .ApPlican'tS

‘s'sicsREe SpPONdents

oo sApplicants

e .0 .Re Sponden't S

‘osloieApplicants.

..u;Bespondents_

. .‘.Applicants

oieelsRespondent s

. ".'.“n‘l"hppli ca nt

«so.eRespondents
0 .-..".APPlicant

+ «s’iRespondents

!o‘:o XN Ppli cants

u.;.Respondents

fseseApplicants

» o o'eRespondents

ool sApplicant

¢ eoeRespondents

o ee'sdpplicants

‘s s s sRespondents

s e e sApplicant

s «ReSpondents

cont page 2/-

T T T T T

Lt D i

g

I
!
IR
i
l
I
1

TR I T T T T e TR A S SR TR SR

[}
!
I
i
|
i
i
[
}
{

/)




A e Lt w8 ot

L R
- 2= Bl
. I 5“}:
’ R
it
.B'aja Bam Gup'ta . ) o , ‘.'.Applican‘t ) B
"Union o‘f"'Ipdia e ‘o Respondents - .
Shri' Nai\'aI K;Lsho're‘- : ’ o o '..=.Applican+_ ’ } .
Union of India - = . .. ~eRespondents’ B
Shri Vinod Kumar_’Sh'a,'rma;_, C - . hwdpplicant
. Vs, Lo s L i
' l Union of India - | E ’ o o »'sRespondents
Shri Abhal Kumar S;,nha & Others T ‘.?-'31.‘Applicanté
. ? Vs. " : - - . 1 i
'Unio'n_. of India &= S ° iiRespondents
shri Gajender Sharma . . .. ' .‘.App;icanf.
Vs', o . .
Union of Indie S 4 Respondents
- Shri Suresh Kumar. . .. ... - .= .';“'.‘Appliqa'nt‘. o .
Vs A“ : o ' i i g
. Union of India - - . .. LT e ..Responden+s . E"
© smtiy Tejénder Kaur : . .. 7 o ’..Appllcan.. EURRN 14
Cvse e e ’ i
. Union of Indiz o  ++Respondents
j'for the" Appla.cams in all the"’ _ R A
"above mentioned cases. T %sShri BqeSi Mainee, l§
o " Counsel-
E For the Respondents in all L - : :
the above wentloned cases T : ~..Shr1 Jag;;;rt Singh,
E . . 4 EREER Counsel :
; .. RegniNoOA- 1747( 88 .- M

Shri Natar pal : Applicant
° Vsu-v R . -
. Union of India & Oth S *°  .Respondents

FOr the Applicant ~ ' . "weShri Vv,p, Sharma, .
S . : ' Counsel A

For the Respondents ' S » oeNone s

" Reqn,No.OA l“325>/.-.87_’

Shri Do Thangavelu & Ouhers‘ ..Applicants
Vs. N
Unibh Of Indla o . ‘..Respondents
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g For the Applicants : ) ..Shri B,S, i@inee,
F . Counszel
J5F For the Respondents - . . .J.:l .il. Loolzi,
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Regn,.Nos.0A 1855/87, QA 1341L87. oA 1011[87, ot\ 1478[87, i

QA 1411/87, OA 1615/87 and 0A 1740/87.-

Shri Dhirend a ,G_arg :

Vs, -

* Union of Indla .

© Shri Rav:.ndra Smgh & Others

Vs
Un:Lon of Ind:La

N »'Shn Sh1va31 Iu.sra & O'thers ':1

Vs.
Union of Indla

Shri Anil ‘V.yas‘ -
Union of India .:

: ,Shri Vipin Behari & Others

- v s'.

‘Union of Indla & Others - .
o Sm‘t HMadhu Kukrega e

VS.

,Union of Indie - . , o
‘ Shr:L Ragesh Shama & others

Vs

! Union of Indla ’

For the Appllcan’rs in the abova ‘

‘mentlo ned. seven cases

' For the Responden'ts in the aboVe

mentloned seven cases

CORAM

THE HON'BLE HR. P.K. KARTHA, VICE CHAT RWAN (J)
-ADhINISTPATIV:: MEMBER
1. " “Whether Reportars of local papers may be allowed to

THE HON'BLE MR, D.K. G-IAKRAVO:{I\’

"see the Judgment? (oo

2, ' To be referred 'to the Reporters or not? J&

» ,,.Appla.cant

' -r;::=;aespon§ents R

."_.'-‘-"Appli'cants

|

«sRé spondents i e
s JApplicants t
}
1

g_a‘;Re'qunc_ients

", JApplicant

.'ﬁ.’?."Résp"ondent's

;-;'oAppIica_nts

5 spondents

"esfpplicant

-~ Respondents _'
WHApplicant . .
".*:‘Resp’ondents‘

+.Shri BiS: Mainee,’
09un.5el

wieMrs, Shashi Kiiran,
Counsel

(The Judgment of the Bench delivered by Hon'ble !
1ir., PoKs Kartha, Vice Chaimman(J)

The epplicents in these applications filed undexr:

Section 19 of the Administrative Tribunals Act, 1985 have

AT Bt T T

worked as liobile Booking. ulerks in the Railways for various

periods prw'or to 17,11.1986. hey have challenged

their d:.sencager*cn* from service and have sought

* Rcspondents in 0«- 3”5/Q7 contend that the applicants were
) Booklng r\gentS. ‘

s e, g S s S,

/
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-n‘relnsta uemone a"xd regulausa tion and other lellefs. ‘As

the 1ssues enslng in ‘r.hese applxcauons are s:.'nilar, 1t R "

p 1s conven:.ent to dlSpose them of. by a common judgment’,

Ji-j : . 2, .» At the outset, a brlef refexence may be made to

b L _ _»he Judgnents cellvered by the Calcu'tta Bench of 'th:LS

,.Trlbunal in aarr:.r Kunar Mukher:jee & Others Vs. qeneral

A S S e

A'v,:l\'xanager. Eactern P.a:Llway &, Others on 25 3. 86 ATR 1986(2)

et y—
e

. c;A‘r ’l and by the Pr:l.nc:Lpal Bench in L 1-»5 Neera Mehta & Others

‘\

3

75

' '-Vs. Un:xon of Indla & Others on 13 08.1989., A TiRs 1989(1;

' CﬂT380. .|.n the aforesald dec;smns, the Tribunal had

’ con51dered s:Lm:Llar 155ues.

- In Samir Kumar h;ukher;ee's case, the appl:_cants

weTe ennaged as VJlunteers to assl.ﬂ‘. the rallway ticket i
]
‘ checking s\.aff fcrr a short perlod and then their empi.oymen't

vas extended from tlme to tlme. No appom'cmene 1et..ers were A ko

- 1ssued but wus»er—roll was malnta:.ned for record:mg their ,
“tendance 4nd they. were pa:.d at a 'flxed rate of Rs.8/- per .
- day Though they were called volum.eers in the relevant

. : or'de‘xs/)f the Rallway Board they were also locally knouvn

T A

“as Spec1al T.Cs and T.T. E. Helpers. They worked

-continuously for a penod of more “than 2 year and thelr

services were sought to be di,spensed with. The Calcutta !
iR : " the v~ . .
'J ' o ' . Bench of the ’lrlbunal held tham‘[:.mpugned order dated

16th Decer‘.bcr, 1985 of the Di\rlsmnal Railway Kanager,

i {

i ,

ff Asansol, be set aside/quashed and the applicants be trezted |
[‘}l: . "'"]. ; - +ed - ?
! a5 temporary employees. Once they are treated s . !
X ’ |k

Y L
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. governed by the relevant rules of the Railways. The

!
i
. oL : S S X . 3
" - temporaty .employees, their service conditions will-be . | i}
1
i

following extract from para 12 of the judgment is S ;i

“.-relevanti=-

0l After carefully considering the arguments ... ! ]
‘of mither side, we conclude that the applicantis -
are Railway employees., what they received as’
peyment is nothing but wages, They were paid.
at o fixed rate of k.8/- per day regularly for

-~ more than a year and it is far~fetched to call
such payment honorarium or out of pocket allowance.

- The manner in which they functioned and the way
they were paid make it obvious that. they were not
volunteers, They are casual employees and by - v

" working 'coﬁtinuousl¥ for more than 180 days they oo
are entitled to be treated as temporary employees. R
To disengage or dismiss them arbitarily as they. = | I
have been done-by means of an order at Annexure-C )
without notice or without giving any reason is
clearly violative of the principles of naturel - |
‘justice and Articles 14 and 21 of-the Constitution
‘of India." L ' .

p !
o ¢

4, In liss Neera lichta's case, the applicents were { :
appointed as I-.'xbb'ile“Boo'l’cin'g Glerks in the Northern Rsilway ‘ ¥

" ‘on various 'c'_ia'teS‘bétWeen 1981 and 1985 on a purely

~ tempoTary basis ‘ag'éir:xstv pa’ymeht on hourly basis. They had
, rénder"ed service for periods .;ahéing between lf to 5 years.

“Their services were sought to be terminated vide telegram

T T T T TR

issued on 15,12,86: This wa's challenged before the Tribual.

The case of _the;apbl_icants”wag that they were entitled for .

regularisdtion of their services and absorption against

e o

regular vacancies in termsiof the circular issued by the

b

inistry of Reilways on .2lst April, 1982, which envisages’

that nthose volunteer/iobile Booking Clerks who have been ;

k.
b
&
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% The SLP filed by the Union of India against the judgment
of the Tribunal was dism';s)sed by order dated 4,5,1987.
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- $erVi6e 55”001untee:/%0biletBooklng‘clerks.

s, j'" The aforesald clrcular further lard ‘down that

engaged on the VariouS'railways”on 6ertain'rates of

honorarlum per hour per day, nay be con51dered by

'you for absorptlon agalnst regular vacanc1es pr0v1ded

that they have the pinifum quallflcatlons requrred for

direct recrur»s and have put in a mlnimum of 3 years'

'"the screenlng for thewr absorptlon should be done by a’

comnlttee of OfflCeIS includlng the Chalrman or a Nember

of the Rallway servrce commrsalon concerned n

6.;' " The appllcants '3ls6” contended that they were

i

- 1ndustrlal wor“ers and as such entltled to regularlsatlon

under Section 25F of the Industrial Dlspu~es Act. Another

i contentlon ralsed by them was that they were casual labourers.f

" and as such entltled for regularzsatlon of thelr serv1ces

after compleulng 4 months' servxce (vrde para’ 2511 of the

Incran Rallway :stabllshment %anual). Reference we s also

Cdated 12,773 8-
made to the Rawlway Board's c1rculaiwhere1n it was decided

'by the Rallway Board that the casudl lebour other than those

. emploﬁéd'on_prcjects'should be treated as 'temporary' after

' the expiry of 4 'months contlnuous enploymen».

N

T .' "The case of-the respondents was ‘that in August 1973,

the Railwey Board, onm ‘the recommendations of the Railway

Convention Committee, had-introduqéd a -scheme for

: réquisitioning the sarvices of volunteers from amongst the

Student sons/dahghrers and dependents of railway employees

Ry
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. an arrangement would not only help the low pald rallway
‘the s»udents an- urge to lend a helplng hand to the Raxlway
' and 1t was. based on con51deratlons of economy to help clearlng
" 'the rush durlno the peak hours whlle at the same tlme

- provldlng part-t1me employment to wards of rallway employees.?
' The scheme was dlscontlnued on l4th Auguse, 1981, dowever,‘
e Indian Rallwaymen. a dec151on was taken and communlcated by

‘.E regularlsatlon and absorptlon of these Hoblle Booklng Clerks

': was. ce01ded by the Ballway Board,- 1de thelr c1rculcr d3ued

: ;conditions,as'stipulated'ln circular dated 21,4,82, except

'hours on payment -of some honorarlum durlng peak season or

_employees to supplement thelr 1ncoma but also generate among

’tne Ballway Board vide thelr c1rcular dated 2b.4 1982 for

- agalnst Iegulcr vacanc1es. On 2 further representatlor, it

v

as hmbile Book:ng Clerks to work out51de thelr college

short rush perlods. The obJect of the schene was »hau such

Adm;nlstratdon in eradicatlng ticketless traVel. In this

~scheme, sanctlon or avallablllty of posts was not relevant

O B

5

i
on the mctter be1ng taken up by the Natlonal Federatlon of |
!
{

2

© 204 -85 that the voluntary/moblla booklng clerks.wbo were -
k

engaged as such prior to l4 8 Bl and who had sxnce corpleued

3 years' serV1ce may also be con51dered for regular

“absorption aaalnse regular vacanC1es on the same terms and

“that to.befeligible for screening, 2 eandidate should .be
within the prescribed age limitvafterltaking into account

the total.period of his engagementi as Voluntary/ifobile

q._ respondents was thai since the original schemre a_ ‘;

Booking Clexk. The contention of thefof the Railway Board

S

AN R e e



_had been discontinued on 14,8,.81, only thosé applicants
who were employed prior to 14,8,8l, ﬁhe cut—off date,

_could at the most seek regularisation in temms of tie
circulars dated 21.4;82 and 20.4,85,

8, . Iﬁ~facf, the scheﬁe wés-not discontinued on
‘L4.8.8i;' fhe dircﬂlar»déted él;4.82 refers to thé

Rgilway Board;s wireless message dated 11.5.81, in which
the General Managers of tHeIZonal Railway were adviéed that
~ the engaéement of the volunt;ér booking clerks may be
,contihﬁed on the exiéting terms till fufther advice, 1In

" view of this, the vériou; Railway Administrations continued
to éngag; such persdﬁs; This is-ciéér from the Railway
;aoazd's circular,Aaied i?Lll.éé,‘wﬁich iggg; alia reaés
ias>follows{;

n As Reilwsy Administration are aware, the

Board had advised all the Railway to discontinue

the practice of engaging the voluntary mobile

booking clerks on honorarium basis for clearing
‘summer rush, or for other -similer purpese in the
booking and reservation office. However, it has

come to the notice of the Board that this practice

is still continuing in some of the Railway
Administations, The Board consider that it is not
desirable to continue such arrangements., Accordingly,
wherever—such arrangements have been made, they should
be discontinued forthwith, complying with any
formalities required or legal requirements,®

9, The practice of engaging volunteer/Kobile Booking
Clerks was finally discontinued only from 17.11,86 when
alternative measures fo£ coping with rush of work was
suggested in-the circular dated 17.11,86.

iO. : In the sbove facutal background, the Tribunal

CBN/"_

cont. page 9/-
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Cd.

" held in liiss Nee'ra L.ehta's caze that’ fixation of 14.8.81

'as the cut=off date for regulsrisation was arbitrery and

© 11, The‘Tribunal'élléwéd'thé applibation and quashed

tbe 1nstrqcx10n conveyed in the communlcatlon dated g

. against_régq1ai posts' after. they have complétea 3 years of

| service from the @ate of their initial engagement subject

7 1z, ' The Principal Bench of the Tribunal followed its

decision in liiss Neers. Meh‘ta'< case in Gajerejulu and Others

-'qualifiﬁétiénsiett.,fgs,ébhtaihéd in circulars dated’

AN

discriminatory. ~The Tribunzl observed as follows:=
" " While ‘the applicants might have no legal
right @s such in temms 'of their employment for
regularisation of sbsorption egainst regular
vacancies, we see no_ raason why they should be
denied this benefit if others similarly placed
‘who Were engeged prior .to 14,.,8,81 have been

absorbed ‘subject to fulfilment of the requisite - - F
: quallflcaglons and length of service," . . :

15 12 86 regardlng the dlscharge of moblle Booking Clerks,‘

1n~so far as it related to the appllcantsu ‘The Trlbunal

further directed that 311 the applicants who were engaged

on or before 17,11.86 shall be regularised and absorbed

.o

tb~théif,fu1fiiling éli/other'coﬁditions in regard to

214,62 and 20.4.85.%

VS Unlon of India and Others dec1ded on. 10th November, 1987_

\.

(00. 810/87

* GSLP filed by the Union'of India in the Supreme Court was i
- disnmissed vide order dsted 18,3,68 with some observationsf ' ;i

@ SLP filed by the Union of India in the Supreme Court wes
dismissed vide order dated 10.5,88,




A ‘he General Manager, Northem Rallway & Others)w. The

'. ,}_‘3_,-‘_ The learned counsel of the applic-ant IellEd upon
the Juugmen‘tﬁ/of the Tr..bunal in Mlss Neera ’ehta's case and
N in’ Samlr Kumar MukherJee's case ‘and submltted that these
'-.—ii,»-appllcatzons rray be disposed of in the l:.ght of 'the sa:.d
':-'judgme ts. - “ ‘ ‘
14. Shrl Jag_ue Singh, the leamed counsel for the )

~,-'responden'l:s - sta._ed 'tha't the questn.on whether the actlon

3

N ?of the respondents in tem..nat:.ng the serv:.ces of .a i-.
_ Moblle Bookmg Clerk w1th effect from l 3,1982 was 1ega1 '
RN . ,‘ ‘l
‘ and Justlfled was referred by the Central Governme'n: to ’

‘ 'kthe Industnal Trlbunal 1n IQ No.35/85 (Netrapal S:.ngh Vs. .

further ques .,1on referred to the Industrlal Tnbunal wes

_as to wha-. Iellef the work'nen was entltled ‘to. In that

7 -,fcase, Shrl Netrapal Smgh was appomted to the post of Lo J

..Moblle Booklng Clerk on 24r'~11 7e and he worked in thet post A

A upto 2'_‘ 2 82. H:Ls serv;Lces were_ term:n.nated on l.’a 82. by a

' verbal order. He ‘was glven no not:Lce hor pald any ’

.re’trenchment compensatlon. The rule of f*rst come 1ast go E
. was also v1ola ted and he sough‘t relnsta \.ement w:.th

;’contlnulty of ce"'.:v.|.ce and full back wages. The management‘

1 oo 0-.

3

cla:.man.. -Jas not covered by the prov:Lsmns of Section 25F

of the Ihdustrlal Dlspute_. Act.

15. The I.ndustrlal Trfbunal vide its order dated

29.5. 86 came to the conclusion that the cleimant had put by

in more than 240 day° of work and, therefore, ehe management

Qo —

USRS S

{
o
in 11.5 wrrtten statenent subm rtted that the case of the _ l
i
|
H
H
H
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OJght to have conplled with the prov1ceons of Section 25F,
The termlnatlon of his service- though necessitated
by the dlscontlnuance ‘0f the scheme under which he was

vap901nted, amounted to Ie renchrent However, the ménagement

did not serve the rgeulslte one monthe' notlce nor make

payment in lleu of such notlce nor d1d it pay any

reerenchment compensatlon eoulvalent to l5 days' average pay
. i

for every completed year of contlnuous service or any part

_thereof in exce55 of six months. Therefore, the Industrlal

Trlbunal found that the actlcn of the management could not

) be held to be legal. The Industrlal Trlbunal however, noted

that as the very scheme of employment of wards of railway

emplOyees as Loblle Booklng Clerks had been 01scont1nued there;

_was no case for relnstatement of the workman. In the

c1rcunstances, 1t was held that clalmant was entltled to

lcompensatlon for his retrenchmenteand a sum of Bse 2 ,000/= was

awarded. The InduStr1a1 Trlbunal also noted that recruitment

to the re*ular post of Booklng Clerk 15 through the Ballway

Se rv1ce Commlsslon and such recrulemcnt will have to stand
the test of mrtlcle l6 of the Constleutlon.

16. Shri Jagjlt Slngh the learned counsel of the

C respondents brought to oux, notlce that the SLP filed by the

claimant in the aup*eme Court was dismissed. He submitted
that the decision of the Industrial Trlbunal dateo 29,9.1986
should be borne 1n mlnd Whllc dec1d1no the applications
before us.

17. ‘We have ca:efully'eone through the records of these

ceses and have hezrd the learned counsel of both partizs. In

our opinion, the decisions of this Tribunal in Seémir Kumer
O :

i
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.I.'au'.;heijee'_s case“and Miss Neera Lehta's case-are entitled
to greater weight ‘thar ‘the order of the Industrial Tribunal

in Netrapal Singh's case, The Industrial Tribunal has not

considered all the issues involved affecting a large number

of hoblle Boo"mg Clerks wh05e services were dispensed with

N

by the’ responden\.s in view of "the dlscontlnuance of the scheme!

. : |
N The quesl.:.on whether the volunteers who had contlnuously wo:r_ked =

I
‘for a per*od of more than 2 year are entltled to be treated asf ]

<temporary emp1oyees was cons:.oered by the Tribunal :m Sam:.r

Kumar N»uk‘herjee's case, in the context of the constitu*.‘.iona'l ' }. l
vguarantees enShIlncd im Articles 14 and 21 of the Constrtutlon.

I
The question qhather Mobile Bookmg Clerks were en.,l‘.led to .

the. protectlon of para.ZBll of .the Indian Rallway Establ:.shre‘rt

TR

Manucl rclatlm 'to the regularlsat:.oh of casual 1abouxebﬁafter

='t‘1ey have. completed four months' serv:.ce, the elevance of
14,.8,81 which was. adopted by the respondents as “the cut-off

da'te ;or tne purpose of dctermmlng el:.g:.b:.lity to zegulanse 1B

volunteer/f\’oblle Booking Clerks and the implzcat:.ons of the
id:.scontlnuance o*’ the scheme by the Railway Board on 17, ll 86
have been exhaustlvely considered by the Trlbunal in Miss -

%

'Neera fHehtats case, in the llght of the deC1s:.on of 'the

: Supleme Court in Inderpal Yadav Vs UeQels, 1985(2) SLR- 248,

Cinn ST Y SR e gt yl»f TS Lt s B, Bt T i i

The Industrial Trlbunal had no occasion to consider these

aspects &n its order ds l.ed 29.9. 1986

1g,. . shri Jegid S:.ngh further contended 'thct some of
_ the epplicstions are not.maintainable on the ground tho‘,
- they are barrec by limitation in view of the provisions of

" Secticns 20 and 21 of the Administrative Tribunals Act, 1985.

O — _ , p
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. Clerks 1n Wthh the appllcants could be accommodated ‘and that

.In‘our opinion,‘fhere is suf ficient cadse for condoning the
delay in these caSes. The'Tribunal delivered itS'judgment in
M;ss Neer= Lehta's case ‘on l3 8. 87. TheSe appllcaurons ve:e o

flled Wlohlﬂ one year from that da»e. The respondents, on

thelr own, ought to have uaken steps to reins»ate all the

iz

j noblle Bookrng Clerks, who were srmllarly srtuated w1thout
forcrng them to move" the Trlbunal to seek srmllar rellefs
as in Neera Nehta's case (v1de Amrrt :Lal Berry Vs Co‘lector ?
‘of Central Ex01se, 1975(4) SCC 714, A. K. Khanna Vs Unlon -of

Ind1= ATR! 1988(2) 5l8)-

C 19y Lms. ShaShi Klran appearlno for the respondents in

- some of uhe appllcations contended that’ *he applicants are nor;.?
norkmen and “they are not entluled to -the protection of )
» Sectlon 25F of ‘the InduStrlal DlSputeS Act. ~The stand tgken -
by her contradlcts “the stand of Shr1 JGOJlt Singh. who has
- plaoed rellance on the order of the IndUStrlal Trlbunal dated
29 9 86" mentromed above. |

20;:’ ' The other contentlons raised. by Mrs, Shashl Klran arejli

LY

’ th t rhere are no vacancles .in the post of Voblle Bookrng

in any event,-the creatron and abolition of poets are to be

" left to the Governmént to decide, In this context, she placed

Yiais . s ' * . '
reliance on some rulings of Supreme Court. These rulings are

of the O~
not applrcable to' the facts and c1rcumstance§[cases before us.

(l) Te VenPata Reddy Vs, 3iate of A,F,, 1985(3) SCC 198; K.
Rajendran Vs, Steate of T,lNe, 1982(2) 3CC 273; Dx. .Co 5.
Shingel Vs, Union of India, 1980(3) scc 29; Ved Gupta Vs, £
Apsara Theatre s, 1982(4) SCC 323, '

-
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2977 “"8hri VP, Sharma, Counsel appearing faor the

“-applicidnt in-0A1747/88, relied upen the decision in

" migs Neera Mehta's case. .Ths respandents did not enter

appearance in this case er file their counter=-affidavit
~despita ‘several- opportunities given to them,

92, - .Shri D.N, Meelri, apgearing for the rsspondents

’ ih‘OA-1325/av, contended -that this.Tribunal has no

i prém i144,1984, The respondsnts -have also raised the

:'jurfgdibtfhh'as’whe”applicahts.at ne stage had been

taken into emplayment of the Railuays. -They were sngaged
&g ‘besking’ agents én cemmissian bagis and their’ centract
"gas of pdcuniary nature and- was net in the nature e?

h %ex‘vibe ‘of em;’ilnymént.' The .applicants were engaged on

" a purely ‘commissien basis of Rupse one per 100 tickets

- gold, According to him, the: decisions of the Tribunal .
“i{n Neara-Mehta's caéetandrsajarajulu s cass are not A
applicable- to-the facts and circumstances of éhe appli-
‘cation beforeus as the applicants in those tuo cases

* were engaged ﬁ“anﬂhenurarium;basis per hour per day,
Further,'%he system .of ‘their engagemant was discontinued
plea .of non—exhaustien of remedies available under the
‘Service Lay and the plea of: far: of lipitatien,

23, As against theiabeua,'the learned counsel of the

tabpiicénf'dfeu‘aurvattbntiunwte some -correspondence in .

which“the®applicants -have boéen referred te as "Mobile

“* §goking Clerks" and to a call letter dated 3.11.1980

" addressed to one of the applxcants (yide A1, H-S, A-10,

RI13, AZ14, AZ15 and A-16.to the ‘application), - He alse

submitted thdt: the purpose of appecinting the applicants

“and”the functions to-be‘performed by them uere identical,

.- though the designation and the mode of payment was

g

" different, We are inclined to agree with this view.

Sy—
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> i+ .n by the applicants ranges. from }sss'thaﬁ one month in

T - 14 -

‘124; " :In the facts anec1£;qmatencqs:bf the cass, uwe

* also do hot seé}any marit~in;tha;ple§a raised by.the

“~regpondents :egariing‘nqn-sxhaﬁeﬁiph QF remedies and

“limjitation, - Lo .

Ganeral analxsis of . the agglicatxcns. .

2567 In the majurlty of C&SES, termination of services
iuas‘sffectsd.by‘verqalxo;qenp. \Tha5per10d of duty put
sofe cases to a little.over 4 years in snﬁa'ethérs. In

-fthe‘majdiity¢pf_anBSQJthgfgpg;;cangs_hauq pofked for
maie.than{120gqayg cqntigqqqsiy. ~In some others, tﬁey

. have worked for.120 de/.s if th9‘p;okan periods of servics
.are also taken into account,For the purpoes of computing

- the raquisite_}égrs;of gergicérfog regularisation and ] i

'»‘absorpﬁibn under the- scheme, the brokenvpériois of . o :

. .garvice are to be taken intb account. This is clear from '
. the: Railyay Board's letter. dated dth June, 1583 in uhlch
it is :etated -that the, parsons who have been engaged to

'fclear summsr rush“stc.,;“mﬁx,ba:QQPSLdered for abserption .

‘;agginstlthe appropria@e‘qaganc;gs\pravided that they. have °

‘the minimum quélificatignfréguiggd for direct racruitg
-and have;put,in‘azminimum‘of;Q years of servicq {including
‘broken. pericds),”. . The Railuay Board's letter dated
1?.1].1966;has beén impugpeé in all cases, The relisfs

claimed include reinstatement ‘and conssqusntial benefits,

SR .,__,.A,L,..:.'_._; SR “";T" e e

conferment of temporary status in cases where the person

has worked for more than 120 days and regularisation and

vabserption after 3 years-of continuous service and after

£

the employees arse scp?eﬁed by the Railuyay Service Commi-

ssion in accordance with-the scheme,

Special features of some cages i

' 26, During the hearing of . these cases, eur attantion R
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" dities w.e.P, 16.11,1986, The verslon of the respondents
"is that she did‘not-éppiy'Fdr maternity leave, that shé,
bon har oun, left and dlscontlnued from 17.%2.1986 as Noblle

VBaoking Clark and that when she reported for duty on

) ZB. In nut oplnlon, the term;natlon of services of an

- ad hac Female employee who is: pregnant and has reachad the

’uééiptazn:to thé:épéciél feature;‘of-soma applications'

"which deserve separaté treatment (DA~ 488/8?, 0A. 555/87,

' DA-137S/87, 0A-472/87 and 0A-398/87).

‘~2:.~' 'In'’ DA-4BB/87, the applicant uas app01nted as
?:prila Bookxng Clerk in Northern Ralluays weedfe 17, 3. 1985
“fvide order dated 15 3. 1985. - 'She.-had put in continuous
L servlce of more than 500 days, ‘éha déé'in.thp fémily)uéy»

:"and, therefara, she submitted an appllcatlon for 2 months

'?maternlty leave on 16.9 1986. - She delivered a ‘femels
waichild on 8. 10 1986. On 17 11 1986, when she went to the
; offlce ‘of the respondents to Jﬁln duty, she was not

’ allouedito 4o SD on~tha1ground-that another 1ady had

been posted in her place. She wes relieved from her

18 11, 1986. she uas not. alloued to join.

:'stage of confinement is unJust and results in- dxscr;mination

on the grpund of sex which 18 vinlative of thzcles 14 15

" apd” 16 of the Constztutxon (v;da Ratan Lal & Others Vs,

Stats of ‘Haryana énd Othersy 1995 (3) SLR 541 and

Smt. sarita RhuJa Us. State of Haryana and Others, 1988

“{3) 5L 175). " In vieu of this, the tepm;natlun of

services of the applicant uss: bad in lay and is liable

“to’ be quashed. ' ’,j

29, In DA-S55/B7, the applicant was appointed as

‘ Mobile Bookirig Clerk on 18,5.1984 in Northern Ralluays.

‘ He has put in BOO days of werk in various spells, His

Qh—
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~studying in some col;egq,\
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.services, uyere terminated on 22,8,1986, The version of

... the respondents is that he uas involved in some vigilance

case and was accordingly disengaged on 22.8,1986, He was,
houever, ordered to be-;ginstated vide letter dated

3,10,1986.,. Thereafter,- it uas found that there w&s no

.vacancy and, therefore, he could not be rs-engéged.

3D, .. The applicant has_brodubed svidence to indicate

that after. his reinstatement was ordered, a number of

:hie juniors were appointed and that sven after the.

-vacancies were available, he .wes not engaged beczuss of

the impugned instructions.of the Railgay Board dated
17,11.1986fvide letter dated 17,B.1987 of the Chief
Personnel foicér of the Northern Railuafs addressed

to Senior Divisional. Personnel Officer and his letter

_‘dafed 21,9,1987 addressed to fhe-Divisinnal Railway

‘nanager, Northern Railbays,,ﬁnnaxures Z and Z=1 to the

rejoinder affidavit, pages 78 and 79 of the paper-book),

- 31, In view of the above, wa are of the opinion that

the impugned order of termination dated 22.E.f996 is bad
in-law and is liable to be ﬁgashéde

3.2, In UA-1376/87,‘fha appLiéant‘uas appointed as

~-Ndbila Booking Clsrk on 9.,4,1985. She uorked upto

-7.7,1985., She u2s agaln appointed on 26,10,1985 and

worked upto 33.5.1986, Again}'she"uas appointed on

14,5,1986 and uorked upto 31,7,7986, She has completed

mare than 120 days':continuous service, The version of

the respondents is that she uwas again offered engagemsnt

on 10th November, 1986 but she refused to join as she was

.

33. As against the above, the applicant has contended

thet after she uass disengaged on 31,7,1986, she made

O~
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enquiries'yhich revealed that there Qas no hréspect
of her re-sngagement prior to the summer.rush of 1987,
In order to ihproué het eddcation, she joined a college
and paid exorbitant fees, When thé offer.nf,re-éngageman
-Qéé‘receivad, she met the off.icer .: concerned .and
explained the bositisﬁ to him, 5She uas aduised to
;.cbntiﬁué hériﬁtudiéslﬁecéusg the ffééh‘offer wes only
u»for a>shbf%.period'J'SBe”uas.dlso.aSSured thét §he.uil1
" he’ re-engaged during sunmer tush of 1987 and b1t then,
;she could’ pursue her studles. )
'34. ) The undlsputed ‘fact is that she was disaﬁgaged
piio; to the passing of the impugned order by  the Railuay.
Hoard on 17,11,1986,
:35 “In UA-472/57, both the applicants were appointed
asg Mobile Booking Clarks in Fabruary, 1985 and they uers
"’removed from seruice-u.?.?. 27.11.,1986, The ccntantiun
\‘of the taspﬁnaénté is that only one warsd or child of
Railuay employee should be engaged as Mobila Booking
h Clerkxénd'thatwfhay'mefs‘d:ppﬁad and théir eléar sisters
"vuere kept. The contention of the applicants is that
there was no such decision that only ons . unrd/chlld of
Ra;luay employeea should be engdged as Mobile Booking
Clerks. Had there ‘been any such declsion, tha applxcants
Qoul& not have been appointad. After hdving appointed
tgem,'fhé respondents éould not have terminated their
services without gi&lng notice to them as they had
already put in more théP 1} ysars of service, Ue see
farcé in.tﬁisncﬁntenéiog;
36, :In'DA-3§8787,‘the'appiicaﬁt was appointed as
'Nobiie'Booking Clerk on 14.3,1981 and he worked conti-

nuously in that post upte 4,11.1985, His services were
S
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_terminated on the ground that he uwas not sonfdaughter

of serving Railway employes, TheAapplicent-uas nepheuy

of a se;ving Railway employee, The applicant has relied

-upon the Railuay Board's order dated 20,3.1973 which

.provides that "dependents" of the Railuway employees

are also eligible far such epppintmenﬁs. ﬂiss Neera

Nehta uhose caee has been dec;ded by the Tribunal, uas
‘not the chlld of any Railuay amployee but she uwas a
‘dependent ef e Ra;luay employee. A large number of
Booking Clerks,uho are still in service, are not childfee

of the Railuay employees but their relatives and others,

There is force in the conitention of the applicant in

this regard I .
: Conclusions

.. 37, Follouing the declalon;of the Tribunal in Neera

Wehta s case end Samir Kumar Nukhergee s case, ue hold

‘that the length of the. period DF servxce put in by the

appliecant in Ltself is nnt relevant Admlttedly. all

‘these appllcants had been engaged as Mobile Booking

. Clerks beFore 17,11, 1986 In the interest of justics,

 _311 of them deserve to be relnstated in service

irrespective of the perLad of service put in by them.
‘eantinueu’s Am-
Thoee uho haue put 1nL§ervice oF more than 120 days,
o~
4 uould be ent;tled to temporary

_status, with all the attendant benerlta. All persohs

should be considered For regularisatlon and permanent

.absorption in accordance with the provisxons of the

scheme. In the faets end.Cchumstances of these casee,'
we do not, however, coesider it appropriate to dirsct
the respondents to pay back uages eo the applicants on
their reinstateﬁent in service, The period of service

Oh—
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alréady.put:inAby them before their services were
terminated, would, no doubt, count for combletién of
3 years period of. service which is one of the conditions
_for regularisation.and absofption, In vieu of the above
éonclusinn reachad by us, it is nqt-nepessary to:consider
-the other submissions made by the learned counsel of the
“-applicant regardiﬁg the status of the applicants as A
‘workmen under the Industrial Disputes Act, 1947 and the
'applibability of Section 25-F of the said Act to them,
’-38. ln the -1ight of ‘the above, the applicatinns are

-dlspDBld of ‘with. the Follouing orders and dlrect1ons.-

(i) The raspundents are directed to reznstate '

- the applicants to the ‘post of ﬂobile Booking
Clerk in DA Nos.1376/87. 1101/87, 1513/87.
619/87, 1030/87, 4B8/B7, 193/87, 603/87.
590/87, 1418/87, 640/8B7, 472/87, 1853/87,

" 607/87y 1771/87, 857/37, s'ss/ew,’393/_97.~
1662/87, 1747/88; 1325/87, 1855/87, 1341/87;

T 1811/87, 1473/37, 1411/87, 1615/87 and 1740/97

from the respective datss on uhich their
gervices were terminated, within a period of

3 moﬁth§ from the date of communication of a
copy  of this order, ' The respondents are
further derCtSd to considsr all &fsthem

for ragularlsatlon and absorption after they
complete 3 years of continupus service ‘

.‘(including the service already put in by them.
hefore th§3$ termination) and after verifice-
tion of their qualifications for parmanant
absorption. .Ipeir regularisation and absorp-
kion would alsﬁ be %Ebjact to their fulfilling

. .‘“
© all other condithas‘as contained in the

Cyl/— r(?.
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(ii)

(1ii)

————,
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Railyay Board's circulars dated '21,4.62 |
- and 20,4,1985, Houever, if any }such ‘¥
‘peT s0N has become ovér-aged in the mean- E

1

uhile, the respondents shall relax the age
limit to avoid hardship., '

_After reinlstat.ement to .the post m" Mobile
Booking Clerk, the fesponaents aré directed

v tb‘é;onf’er temporary status on 1-:he applicants
in 0.A. Noe:1376/87, 1101/87, 1513/87, 619/87,
1030/87, 488/87, 193/87, 603/87, 590/87,

 1418/87, 640/87, 472/87, 607/88, B59/87,
555[37. 398/87, 1662/87, 1341/87, 1011/87,
1478/87, 1411/87, 1615/87 and 1740/87 if, on

‘the verification of the records, it is found

_'that they have put in 4 months ef continuous

- .ag ﬂuty.

(iv) ‘There .will be no order as to costs. A co £

service as Mobile Booking Clerks and treat
them as temporary empioyeés. They would alss
befehtithd to regularisation as mentioned in
(i) abovs,

The ﬁeriod from the date of termination to
tﬁe.déta of reinstatement uill\‘ not be treated
‘ fhe applicaht;.s: will not also be

ani:i{:léd to any back wages,

thls gudgement be placed m all the casep){’:. s, . ;
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