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¢ IN THE CENTRAL ADMINISTRATIVE TRIBUNAL @
NEW DELHI

O.A. No. 453

T.A. No. - 17
DATE OF DECISION _ 1=-10-91
Shri MJ.K« Saha Petitioner
- Shri M.N. Kriéh namani etce Advocate for the Petitioner(s)
' Versus
Union of India & Another Respondent
Shri P.H. Ramchandani . Advocate for the Respondent(s)

CORAM

The Hon’ble Mr. Justice Amitav Banerji, Chairman

The Hon’ble Mr. I.K. Rasgotra, Member (A).

1. Whether Reporters of local papers ‘may be allowed to see the Judgement ?
2. To be referred to the Reporter or not ? '\,

3. Whether their Lordships wish to see the fair copy of the Jud'gement ? No

4. Whether it needs to be circulated to other Benches of the Tribunal ? TCS
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CENTRAL ADMINISTRATIVE TRIBUNAL

PRINCIPAL BENCH
NEW DELHI.

0.A. No.ésa)jsgg. pate of decisions /—/¢-/99/
ghri N;k.,Saha | reee. Applicant

| Vs
Union pf Indig & Another <. - Respondents.
CURAﬂ

HON*BLE MR JUSTICE AMITAV BANERJII, CHAIRMAN .

HON'BLE MR. I.K. RASGDTRA, MEMBER (A).

For the applicant ece Shri M.N.Krishnamani,
' , . shri R.K.gingh and
Shri K.S.Mahadevan,
. Counsele

For the respondsnts coe ghri P.H.Remchandani,
- Sre. Counsel.

(Judgment of the pench delivered by Hon'ble
Mr. Justice Amitav Banerji, Chairman).

This Application under gection 19 of the Administrative

Tribunals Act,1985 has been filed by the applicant Shri

Me.Kecahae He is aggriesved by an order dated 1.4.1586

dismissing the applicant from service oﬁ the ground of
remaining absént from duty’uithout authorised lsave.f

‘The applicant vas employee in the rank of scieptist/ |
gngineer SF, Department of gpace (aos).r In August 1981,
the DOS deputed the applicant on foreign aeruicé abroad
as an Indian representative at International Martims
Satellite Dréanieation (INMARSAT), London, initially for
a peribd of two xgars. put there ués a clause for
axtenéién of the apﬁiicant's_deputation in casé the

INMARRSAT required his services beyond two yearss He made.
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an application to the DDS for an extension '8 . his
sérvices were réQuirod'by_INMARSAT for some more time.

The matter was taken up by the Director General of

INMARSAT with the DOS and requested the latter tc grant

extenoioﬁ. The D.0.5. refused extensicn to the applicant'g

deputation. In ppril, 1984, the D0S levelled a charge. against

hiws - for unauthorised absence from duty. The applicant's

case is that he requested the DOS to withdraw the charge

So that he may return to India and resume duty. No responss
vas received from the D.G.S. The applicant them tendered

his resigﬁa@ion on_20.10.1984. Instead of dfoppigg the
ch?rge or aécepting the resignation of.fhe épplicant, the
DOS proceeded with an enquiry and the applicant attended

the same. 'Tée D.U.S. finally ﬁassed &ismissal order‘agaipst‘
the applicaﬁﬁ dated 1.4.1986. The applicant ie aggrieved ,
that there uwas nothing seriocus nor he uwas inﬁolved in

any moral tdrpitude to terminate ﬁis servicaé. The
applicant expected that the'réspondents uouid accept his
resignation instead of tarmingting his services. Ths
applicantt!s case is that the act of the respondents is
arbitrary, irrational and unreasonable and, ﬁherefore,
violative of prticles 14 and 16 of the cud&titutian. The

spplicant ;s also aggrieved that the stigma of dismissal

was attached to him by the above act of the respondents.

‘Further, the sextreme penalty of dismissal from ssrvice

for a minor lapse was wholly unjustified and disproportionate.

The applicant has, therefors, prayed. for setting aside

v
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the order of dismissal against the applicant vide order '

dated 1.4.1986 and pass such other order as may be deemsd

just and propere.

The respondents have takemn up the stand that ths
APplication is totally misconceived and not maintain@ﬁle o
Secondly;_the Principal pench has no jurisdiction to deal
with thig case as.D.O.S. is.loeated atraangalore. Thirdly,

. ‘the applicant had not exhausted his statutory remedies
and, therefore, the O.A. is not maintaiﬁable,, Lagtly,

. the Ap#licatiqn is barred by limitation = the 0,A, has
been fiied after ﬁhe expiry of one ysar from the datevof
"the impugned orderes | |

ﬁn the merits,it wes stated that there was no
arbitrariness in chargesheeting the applicant. AIn’Jaﬁuary,
1983 thé applicant requeéted for extgnsiéﬁ of his depufation
ﬁn foréign sefuiae but the same was not‘accadgd to by the
Department; He was informed well in advance and directed
to report for duty vide letiers dated 6.6.1583 and
510.1983, . He did not rejoin duty. 'Disciplinary Aﬁtion
was initiated in February,1984 after giving encugh opportunity
to éne applicant to rejoin duty as he was unauthorisedly
absént. charge sheet wes issued vide ordgfs dated 16.6.1984,
the apElicant indulged in unuwgrranted coriespondence
rapegtadly requeéting for extsnsion, but téa same u#s not
accepted by the aepértmenﬁ. Thereupon, the applicant
tendered his resignation which uaé.ﬁﬁf accepted as disciplinax
action wvas a;ready in progress against himf The Qismissal

order dated 14,1886 was thus, issued after following



the procedurs présﬁribed under the Debartment of Space
Empléyeea' (classifiéation, cdn;rol & arpeal) Rules, 1976
by the competent authority on the advice of the UPSC.

It vas further stated ﬁhat the applicant Qas
permitted to proceed on deputetion 06 foreigh.service with
INMARSAT , UK for ; peripd of tuo yeaté commencing frcm\
August 17,1981, which expired on 16.8.1983, The applicani \
requested the Dapartmani in January,igez for extension
of his deputation with INMARSAT organisatiom by three
years, This reduest uas not_agreed-té'by the D.0.S.
in the‘exigéhciee of service as major ISRO Ptojects were
inipragress; The allegation that the respondents'! action
_uas‘arbitrary,'ir:a£ional ahd unreasonable and vioclative
of articles 14 and 16 of the cﬁnstitution uas denied.

The request of the applicant for extension was refussd due
to exigencises of ;arﬁice ana in public interest in the
light of organisational neéds of DOS/ISRE. It vas also
staiad that the policy of the Bousrnmgnt that in case
of.Government;sarVanta on foreign service, if tﬁe lending
oepartmént was noct uilling‘tb extend the period of foreign
se;uice,neither the foreign employer can allou the
Gove:nment ssrvant on foreign service to continue nor

on foreign service
the employes himsslf can remain/ beyond the period of
sanctioned tenurse. Thé respondents had no other alternative
but to proceed with the departméntal‘action agaiﬁat the
applicant. The respondents had after fol;oging due
procedure taken a congciobs decision uwith the approval of

0 .
the compstent authority to dismiss the applicant from servics,

Y
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The dism;ssal ordar had begn'iasuad in the name of the
Ptésident of InAia. Whers disciplinary authority is the-
>P§es;déna;th6 CCA Rules provide for reviéu which had not
been resérted to by.thelapplicant in this casee
pe have heard learned counsel for the par;ies.
The preliminary opjectién taken by the respondents
may be dealt first that the U.A. éould not be filed befote;
, Bench _
the principal/and had to be filed befors the Bangalors
Bench of the Tribunal a§ the D.B.5. had its secretariat and
ﬁeadquattars at' panualore,the impugned ordez gf'dism;ssal
wvas also issued from pangalore and hencse the 0.A. had
to be filed thers.
Learngd counsel for‘the applicant urged that Ruls 6
of the Central pdministrative Ttiﬁuﬁal (Procedure) Rules,1987
" (hereinafter referred to as'the Rulest) uas on the relevant
d;y uhanfthe IoﬁA. had beenkfiled by the applicant, viz,
1.4.1987. Rule 6 of the Rules reads as followss

#6. place of filing applications.= The application
shall ordimarily be filad by the applicant with the
Registrar of the Bench within whose jurisdictions

(i) the applicant is posted for the time being, or
(ii) the cause of action has arissn, or
(iii) thse respondent or any of the respondents against.

whom relief is sought, ordimarily resides:

Provided that the application may be filed with the
Registrar of the principal Bench and, subject to Section
25 of the Act, such appliGation may be transmitted to be
.heard and dispossd of by the Bench which has jurisdiction
over the matter." '

It vas urged that the above Rule was amendsd partially
with effect from 24 .,10.,1998 and a change has been introduced
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by delsting the clauss (iii) and also adding the words

tyholly or in part} in clause (ii). 1In the proviso

" the following words have been addaed -in the very first lines

®with the lsave of the Chairman®

It'ia evident from the above that the applicant  could

have filed the G.A. before the Principal pench becauss he

has ;afrayed Regpoadent No .1 whese address uas,giveh at

pelhi. The relief uwas sought againat respondent  No.1

and, therefore, the D.,A. could be filed before the Registrar

of the principal gench also. The amendment in Rule 6 of
the Rules has been brought about in 1988 uquld‘not be
effactive in thé‘ptesent Ccase as the same was filed before
the amengment'eaﬁe intﬁ forces |

The plea that ﬁhe D.A.'uas fi;ad one year fgom the
datse of_tha impugngd order is not quité correcte The
impugned qidatnis of dated 1.4.1986 and the date of the
filing of the D.A. is 1.4,1987, At the most, it could be
said that tbere:uas/a‘delay of one day as the one year
ended on 31.3.1987. We aze of the view that there is no
delay in filing of the 0.A. which has been filed on 1.4.,1987,
The Tribunai'déﬁnot take a pedahtic yieu of tba mattér.

Another preliminary objection.uas.takeh thét the

appligant had not esxhausted his statutory temady of
revieu, since the ordsr was in the name’of the presidant;
only a review lay®  The applicantts reply is that review
is never an alternative remedy. sinée ths impugnad order
was passed by the President of India and thers .being no
higher authority above the President, there was no quaation

C\@ .
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‘We will now take up the question of meritse.

. -7-.

of alternativelremedy by way of filing a révieu/revision.

we do not find any good rqason.to decide this
cass on the preliminary objections raised by the respondgnté._

The 1earn3d’counsal fof the aﬁplicant filed a written
afgument and thére he had taken the stand ‘that although
ATt 311 (2) vas amended to delete the 2nd opportunity on
aspect, still under the principles of Natﬁral 5ustica
enquiry report and UPSC report being 'materials; désd by

the Disciplinary Authority were not disclosed to the applicant

: before the‘punishment was imposed, <consequsnt1yrtha

impugned order dated 1.4.1986 is void ab initio and has to

be set asidse. In support of his contentibn, he relied

on two decisions:

1.. PREMNATH K.SHARMA Vs. U.0.I. & ORS (AISLI 1988 (3)

CAT 449) dgsided by a‘Full pench of the Tiibunal.

2. U.0.I1.& ORS _ Vs. MOHOD . RAMZAN KHAN
(3T 1990(4) St 456)

In the case of P.,K. SHARMA (Supté), a full Bench
of the Tribunal -held that when a disciplinary authority
P )

uses ths repo:t'of the inquiry officar,.it has to provide

copy of the same to'thaldelinquent officer so that hs may

 make representation before the punishment is avarded .
. 'This'vieu has been upheld by the supreme Court in [Mohde

Ramzan Khan's case (supta)l where their Lordships havs held:

¥peletion of the second opportunity from the
schems of pArt.311 (2) of the Constitution has
nothing to do with providing of a copy of the

%



a4
N

-3= : .

report to the delinquent\in the matter of
making his representation. Even though the
second stage of the inquiry in Art. 311 (2) has
been abolished by amendment, the delinquent
' is still "entitled to represent against the -
conclusion of the Inquiry pfficer holding that the
charges or some of the charges are established and
holding the delinquent guilty of such charges.
For doing away with the effect of the enquiry
report or to meet the recommendations of the: Ingquiry
Officer in the matter of imposition of punishment,
furnishing a copy of thé‘rapoft becomes necessafy
and te have the proceedings completed by uéing some
material behind the mck of the delinquent is a
poa;t;cn/not countenanced by fa;r procedure.
yhile by lau application of natural Justice could
be totally ruled out or truncated, nothing has
been done here which could be teken as keeping
natural justice out of the proceedings and the
series of pronouncements of this Court making rules
" of natural justice applicable to such an inquiry
are not affected by the 42nd amendment. Ue,
therefore, come to thes conclusion that suppiy of a
: copy of the inquiry report along with recocmmendations,
if any, in the matter of prcposed punishment teo be
inflicted would be within the rules of natural
justice and the delinquent vould, therefore, be
entitled to the supply of a copy therecf. The
Forty=Seccnd pmendment has not brought about any
change in this positione " |

In vieu of the above declaration of law by theé Supreme

Court, non=supply of a copy of the inquiry officerts

_report has the effect of making the dismissal order nom este

There is no dispute about the fa#t that a copy of the
Inqdiry officer's report wvas never supplied to the applicant
Eefore the punishment order was issuede

Learned counsel for the respondents sought to point
out that the above order in the case of NOHD. RAMZAN KHAN‘
(supra) will not be applicable because the order is not

&
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. retrospective. It being prospective, it would not have any
. !

AR

7a§pln:ﬂb1uhatsoever to a case where the punishmen@/Gad
been passed on a date esarlier than the judgment of the
supreme Court. -In support of this contention,_he cited a
decision of the Division gench of the Tribunal at'madt;s

in‘the case of AJLPHILIP Vs. DIRECTOR GENERAL OF ORDONANCE

FACTORIES & ANRs. (AISLD 1990(2) CAT 631) uhere it has

. been held that thé judgment rendérad inntha case of PREM&ATH
KsSHAﬁNA (supra) will have the force of lgw from tha‘data
the judgmenf uas rendereds The Division Bench cbserveds

"Jhen a decision or ruling of a court is in the
‘nature of interpretation of any provieion of the
constitution, Act, or Rule, that ruling will
necessarily have effect from the date of the

legal provision interpreted. But, when a
judicial pronouncement is in the nature of a
fresh Rule elaborated by a Court in the
"interest of justice, it can have effect only
from the date of the judicial pronouncement "

Laarged counsel for the teapondents; therefore, urged that
according.te the.decision of ‘the'Tribunal, the effect
of the décigion will be only prospective and nqt retrospective
It maf be mentidned here ;hat the decis;on in the
case of ﬂ:ﬁﬂl&lﬂw (supra)hqas given before the decision
. of the Supreme couit in the cass of NDHD. RAMZAN KHAN (supra
) The law laid down by the:supremé Court uoul& prevail and
not by the Division pench of the Tribunal.
Furthér, a Full Bench of the Tribunal sitting at /

AhmedabadAin the case of SHRI BALWANTSINGH KUMARSINGH GOHIL

vse U.0.1. & ANR. (OA N0.209/1987) dated 11.7.1591
o

has taken the view thats
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#The law laid doun by the supreme Court in
the case of U.D.I. & ORS. Vs. MOHD ., RAMZAN
KHAN is applicable tc all cases where
finality has not been reached and in cases
where finality has besen reached, the same
cannot be reopened. Ths law laid douwn by
the suprems Court in the above ' case is
Binding-on all concerned.®

It has also been held in the above case of BALWANTSINGH

KUMARSINGH GOHIL (supra)s

J

"ye are unable to accept the reasoning and the
conclusion given by the maaras pench in the casse.

of ALPHILIP Vs. DIRECTOR_GENERAL_OF ORDNANCE
FACTORIES & ANRs (supra) as the same is contrary
te the dictum in UL.1. & ORS, Vs. MOHD . RAMZAN KHAN:

We are, therefore, of the view that this 0.A. can
be disposed oﬁ oﬁ thﬂashbrt ground and it is_not necessafy
to go into other questions raised in fhe B.A. ue are,
theréfora, of the view that the order dated 1.4.1986 has
to be set aside on.the.ground‘that before imposing tﬁe
penalty of dismissal, thé applicant was not given a copy
of'bhé ‘inquiry taﬁort. Thiavhas vitiated that decision.
It is liable to be quashed.
| We, therefore, alla@ the D.A. to the extent that
the ordet_of dismissal dated 1.4.1966_is'set aside.v‘But
we hold that.4it will be open to the respondents to
continue the discipi;nary preceedings after the applicant
is given a reasonable period of time tc file a repressntatioi
before the Disciplimary puthority in respect of the Inquiry

. \ S — _

Officer's report. If this is done, the proceedings may

continue in accordance with law. It will be open ta the

%
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respondents whether to continue the preoceedings or not .

If the respondents prcpose to continue'diéciplinary

proceedings, they must indicate so within fuo months from.

. the date of service of a copy of this order,

As fer as payment of salary etc; for the period
after 1.4.1986 is concerned, it will depend on the outcaéo
of the disciplinary preceedings and oﬁ the applicant's
satisfyin§ the'respondénts‘that he‘was'not gainfully

empleyed during this period., There will be no order as

B
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(1.K.RRSGOTRR)/"/ %/ (AMITAV BANER3JI)
MEMBER' (A _ : CHAIRMAN

tc costs,e




