IN THE CENTRAL ADMINISTRATIVE TRIBUN

NEW DELHI
I8
O.A. No. 445/87, 198
T.A. No. :
/ DATE OF DECISION 12.*+1987.
Smt . Manjeet Kaur Shah Botitioner Applicant
o $hri RK. Kamal, Advacats, _._Advocate for the Petitioner(s)
& ,
Versus
Union of India & Ors, Respondents
Mrs Avnish Ahlauwat, ‘ Advocate for the Respondent(s)

' CORAM :

£/ The Hon’ble Mr. BIRBAL NATH, ADMINISTRATIVE MEMBER.,

The Hon’ble Mr.
1. Whether Reporters of local papers may be allowed to see the Judgement ? A2
2. To be referred to the: Reporter or not ? ’ibv

e
3. Whether then' Lordshlps wish to see the fair copy of the Judgement ? Y
sl
; ‘ - _ (BIRBAL NATH)
/ . o fMember
/
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Union of India & Drs.

CUR A

Hontble ®r, Birbal Nath, .

For the applicant:

For the reepcndentst
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ResponddniS.

w

Administrative Member, .

Shri R.K., Konal, Acdvocate.

S5mt. Avnish Ahlawat, counscil.

Per this Appliceticn {C,A. No. 445/87) filed in

March, 1937 in the Tribungl under Section 19 of the

Administrative Tribunals Ack,

Shrimati Fanjest Kaur Shab, who is wprking as 2 SLaff

Mursg in the G.3. Pant H

the arder paseed by the flodi

szid Hospital treating the period

P
[

1), New Delhi, haos prayed that
al Superin.cndent of the

from 10.,4.1886 tc 14.9,1986

as dies non in respect of.the applicant be guashed and the

.

. respecndents be directed to treat the said poricd as on

medical leave oo other lgave due to the applicant. ghe has

pondents should treot the peried-

AN

ternity lecve under tne
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Central Civil Services (Leave) Rules,
Y

2. . The facts leading to the application are that
the appiiCSnt had joined the service as StaTf Nurse in thg
G.B. Pant Hoépital on 25.2.1978. The applicant avers that
in the fourth month of her pregaancy, she had to undergo
abortion wbich was preceded by heavy blaeding and pain.
In theémsrgenby,.thera,was no time to approéch a Government
hospital and she had; accoraingly, anproached her family
doc%br Jaguant i, M;S.B.S.rworking ir Jindal Clinie
and Hospiﬁal lmcaéed in Kishénéanj, Delhi. Un resumption
of dutiss after the aforesaid abortion, the applicant
applied for maternity loave for the said pericd of absence.
The medical leave application was supported by a medical
certificate of the said clinic. She Qas deniad‘materniﬁy
leave asgéégazé%; on the ground that she éhould have-
producedva medicai certificaée of a Govefhﬁ%nt hospitzal,

\ ' : )
The applicant had suffered mental break-down anﬂ‘manic’
depressive pyschosis which naces#itated .a second spell of
treatment under Dr. F.K, Jindal from 26.4.1986 to
14,9.1986.  _ The Medical Superintendent, G.3. Pant Hospital
passed the following ogders.on 10.10,1986:

1

"The period of absence from duty w.e.f. 10.4.86

" to 14.9.86 of Smt. Manjeet Kaur Shah, Staff Nurse
will be treated as dies-non under F.R. 17 for zil
PUCpOSES,

- She has joined duty on 15.9,86,%
C The' applicant averred
that this was in viovlaetion of the provisions of Rule 19

of the C.C.5, (Leéve) Rules, 1972 under which leavé is admissible

even on production of a medical sartificate from a registered

medical practitioner,



3. In their countear, the respondents averred that the
applicant was a regulsr absentee =nd her leave/absence
nosition from 3rd Decoumber, 1985 to 14th Septembar,1§86

was as follows:—~ {paras, 2,4 and 5 of the counter are

reproduced below for ready rocference)

%2, That tha pstitiorer had initially obtained
11 days leave from 3rd December, 1985 to 13th Decomber,

1985, From 14.12,85 to25.72.85 she was granted 15

days

earned leave due to her mother's sickness and extension

was egain sought in the leave with effect from 29,1

Z.1985

to 7.1.1986 on the ground of the pebitioner?s sickness.
She joined the duty on 8.1.1986 and then vide her applicetion

doted 13.1.1936 sought for 42 davs abortion leave w
effect from 11

J_th
.1.,1838 to 21, 2.16368. Sjnce with this

application a medical certificate of 2 privote doctor
was attached, the Administr-tive uffluar vide his letter
deted 21.1.86 asks ed the petitioner to submit a certificate

eave would br sanctioned to her,

4. Thal the petitioner again sivhmitted an appl
for extension of leave fr
certificats from =~

rem a Government Hospite :1/Dispansary to this effect
vithin three days of the receipt of the memo failing which
ol

ication
o 22,2,.86. to 15,3.86 with the
private medicsl practionesr, Howevsr, since

no certificate was e-rlier submitted frem ths Covernmont

dOupluJJ/DlSpPﬁS Ty, the Administrativye Officar aga
his letter dated 3.3.36 directed her to produce a

in vide

certificate, otherwise the leave of the kind due will be
C

Anctloned.,  Again on the ground of her sickness,
zxtension of leave we
+4,86 ond the certificate from the privs
92in attachad, Since no medical certif

-
e
aC

s sought with effect frem 16.3.
i te hospitzl was

1te from the
G vernment Hospltﬂ;/dlapansaLy or the G.B. Pant Hospital

the

€6

was produced by the petiticner, her leave mccount was

cradited as folliowsg~

1. Earned le-ve 45 days 11.1,1986 to 28.2.86
2. Commuted leaave 13 days 13,86 to 13.3,86
3. Helf pay lerwe 1 day 14 .3, 86

4, E.t.la With pay 23 days 15.3.86 to 6,4.36,

Sha joined the duby con 7.4.1856 and availed day?s off

on 8,4.86 which in fact was not dus to her msaning theresby

&

on Sth fonil, 1956 at 10.10 AM, and left = casual

L

application for 10.4.86 at

she absented from duty on 8.4.,86., 5he again came on Zuty

leave

ha counter without sanction by

t
the competent zuthority. Again vide her aonplication

dated 12.4.86 she sought l;“uD of 13 days for her

sickness

with effect from 11.4.86 to 24,4.36. Again an applicsticn
for extension of leave for 7 days was sent with effect from

25,4,36 to 1,5.86, This =pplicstion was attached w

ith ths

Medical Certificste d-tod 14.4.306 &. 25.4.86, Since the

certificate was again not from a Government hospital

or

dispensary, she was asked to appear before the Stsff Jurgecn
Lck ¥zyak Jayprakash Narain Hospital for medical check-up
vide lstter dated 3.,5.86., In the meanwhile, ohe again asked

for extensien of lzsve on nudicsl ground from 2

fo 02

Hospital for medical cheek-up vide letter

\-nin, an zpplication dsated 22.5.86 for extension o

5 86 to 16--.4:
and she was asked to appear bufore the Stafi Surgeon, LNJP



'the applicant is, can apply for leave on a medical certificate

A_'a—-

on medical ground for 15 days was recsived with effact
from 17.5.86 and then vide application dated 4.5.86

for another 15 days with effect frem 1.6.86 was receiyved
for leave on medical ground, »

‘ Since the petitioner did not care to examine
herself from a government hospital or dispensary and she
beihg a staff nurse did not even care to get hersclf
examined from G.3. Pant Hospital itself in which she was
working, the respondents vide their memo, dated 21.6,86
informed the petiticner that she has been aboenting hergelf
withoup any reason. She was directed to join duty
immediately and to produce a medical certificate from the
Staff Surgeon, LMIP Hospital in support of her sickness,
failing which she will be 'liable to severe disciplinary
action. In cuse, she does not join the duty by 30,6.86,
she was given three months notice. Her services will be
deemed to have been terminated with effect fran 30th
September, 1986,

5. That the petiticnar =gain sought 20 days leave
with effact from 16,6.86 on medical ground without any
medical certificate. Again vide application datoed

6th July, 9986 20 days leave was sought without medical
certificate with effect from 6th July, 1986, Further
vide three applications d:ted 27th July, 1956, 10th
August, 1986, 30th August, 1986 leave was sought but without
‘medicil certificate. She joined duty on 15th September,
1986 with a privatc madical and fitness certificate with
effect from 26th Aprily 1986 to 14th September, 1986,
Since she failed to produce any medical certificsate from
a Government Hospital or Govermment dispensuzy, her
absence from duty with effect from 10.4.86 to 14.9.86
was treated as dies non under FR 17 for all purposes,.n

4, The learned counsel for the applicant argued at length
that under :sub-rule;,kii) of :.Ruia_ -’19 Zéf- the.

C.C.S. (Leave) Rules, a non-gazetted Government servant, which
issued by an authorised Medical Attendant. According o him,
the ccmpe?gnt authority tc grant leave can get a se;ond medical
opinion but for this, he has to address the Government Mediéal
Officer and not the Government,smployce, To appteciate this
contention of the learned counsel for the appiicant, sub-rule (3)
of flule 19 of the CCS (Ledve) Rules is reproduced below:-

7{ 3) The authority competent to granmt leave may, at
its discretion, secure a second medical cpinion by reguesting
a Government Medical Officer not below the rank of a Civil
Surgeon or Staff Surgeon, to have the applicant medically
examined on the earliest possible date." o



[

The learned counsel for the spplicant's contention
wss that ths Bouarﬁment Medical Officer never approached the
applicant nor wrote to her for medical examinationh. Cven
otherwise, the applicant having bled prefusely and being
in a2 state of mental shock, could not herself approach the Government
Medical Officer and it uas her entitlement to be vidted by e
Government Medical Officer. The Government Médical Officer
had never visited her for medical examination purposes.

This arqument was countered by the lesarned counsel for the

respondents on the ground that the respondents had addressed

{3

letter to the applicant on 3.5.1986 with copy to the Staff
Surgeon, Lok Nayak Jayaprzkash Narayan Hospital for

information and neeessary action 3nd>it'uas the duty of the
applicant to have either approached the Staff Surgecn or the’
Madical Superintendent, G.B. Jant Hospital if she had zany
difficulty in gatting herself medically examined from

the Staff Surgeon, LNJIP Hospital, New Deglhi, It will be easting
an unwarranted duty on the Government ﬁediC@l Ufficer that he
should seeck cut the persans uﬁélapply for leave or visit them,

as argued'b; the laarneﬁ‘counsel for the applicant. The very
fact that the apﬁlicant had been asksd to have hér medical ch@ck;up
from LNJP Hospital vide order dated 8.5.1386, filed as AnnexXurs
A=4 with the application, mith copy to the Staff Surgeon,

-

shaws that the respondents had acted within sub-rule (3) of Rule 19

]
ct
my
@

0es (Leave) Rules. In case, the applicant had any difficulty,

she should have either approached the respondents or the Staff

SUrQeEoN. She never replied this lstter nor any averment has been madg



in this regard either in the main application or in the

rejoinder znd as such, this argumant advanced at the bar
AY

cannot bBe sustained, Her averment  in the rsjoindsr

in response to the averment made in para. 6.8 of the counter

that she being under medical trostment was not in a position
to correspond with the respondsnls, cannot be lent credence

even though she might have been unider some shock after the
1

abort ion,

5, The ncxt argument advanced by the learned counsel
for the applicant was that the infliction of the punishment of

dies non wnder F,R, 17 on the applicant was in vinlaticn of
: /

the principles of natural justice as she was given no

- \
opportunity to defend herself and that in view of the

judgment of the Chandigarh Bench of the Tribunal in the

case of Ramii Dass Vs, Union of India & Uré.l; where,

according to him, in a similar case, the impuéned order

impesing the punishment of dies non was set asid?, it

was held that the authorities sfiould have issued a notice to

the plaintiff before declaring the period of absencs as diss non,
the impugned order in respsct of the applicant in this case
cannot be sustained, The learned counsel fo; the

respondents argued that the circumstances of the case

relisd upon by the applicant’s counsel need to be distinguished.

In the said cass of Ramji Dags Vs, Union _of India & Ors (supra)

the applicant's case was\that the wmedical certificates submitted
by him were neither rejected nor he was ever informed of tha
fate of the lezve case and the‘applicantkwad Temained under tha

impression that the leave had been sanctioned. But this was not

D

&, A.T., 1336(2) C.A.T. 455,



o

,
¥

the case with the applicant who had bzen informed repratedly
that she must appear for examinaticn by 2 Government Mcdical

o
]

fficer. It was further argued on behalf of the Tespondents
that so far as the leave for the poriod 11.1.1986 to 21.2, 1986
was concerned, the applicant was served with an order dated
21.1.1986 asking her to_submit a medical certificate of 2
Government Medical Officer, by registerad post. She was
again dirgcted to produce a similsr certificate vide

arother registered letter on 3rd March, 1986. The notice

of 8.5.1986 filed by the applicant ;t Annexure A=4, was also
sent by registered post. - The applicant joined duty on

15,9.1886 when shs was issued a meng, on 21.6.86 Lo the

effect that if she did not join duty, her services will b

@

. desmed to have been terminated with effsct from 30,9,1986,

It is clesr that the fzecte in the above cited case of

Ramji Das VYs. Union of India & Ofs., are of totally differcnt

niture than the facts contained in the instant case,

6. It wss further argued by the learned counsel for the
applicant that the notice dated 8.5,1986 that action will be
taken against the applicant under the provisicns of F.A2. 17

was no? specific and in the absence of any reply from the
applicant, passing of the impugned order on 13.10.1986 treating
the period from 10.4.86 to 14.9,1936 as dies non undst F.R., 17
was in vieclation of the principles of natural justice..

He furthsr argued that the impugned order of 10.10.1986

also suffers from non-zpplication of mind beceause in the notice

of 8.5.1986, it is sitated that the applicant was on leove frum



.Ui:‘\' . '
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B.4.1986 to 1,5,1986 but in the impugned order of 10,10.1986,

it was stated thst she was aﬁsen£ fromAduty from 10.4.1986 to
14.9;1986. He further argued that ths respondents displayed

bias as they considsred her to be a habifual;abaentae and .
referred to her past absénces and vialateg ths right of the
applicaht to get.Maternity leave, as provided under the Rules.
This argument oflthe learned counsel for the applican£ has to be -
accepééd. ‘The notice of Bth May 1986'(Annexure A-1v) c1ear1§

indicated that the applicant\was on leave from B8,.,4.1986 to

1.5.,1986 and she was absent from duty with effect from 2.5.,1986

~only. In view of this pesition given in thenotice, the impugned

order of 10.10.9986 (Annexure A.TII) treating the entire period

from 10.4.1986 to 14,9.1986 as dies non is illegal and cannct be

sustained as such. ‘In view of this infirmity found in the impugned

order, the same is qdaéhed and the applicant will be treated as

on leave till 1,5,1966. So far as her absence from 2.5,1986

. to 14.9.1986 is concerned, the respondents will be at liberty to

take‘action againast her as permissible under the Rﬁles by giving
her an opportunity of hearing or takg disciplinary proceedings
against her under the Central Civil Services (Classification,
Control & Appeél) Rules,

Te - The next prayef of the appiicaﬁt is that the
respondents be directed to adjust the peried from 11.1.1986

po 21,2.1886 againstfthe materﬁi&y leave to the applicant
accofding to ths C,.C.S. (Leavg) ﬁules. "The réSpénden£s

have sanctioned earned leave to the applicant for the aferesoid

4

period, as per averment made in para. 4 of the counter-affidavit.



y
The respondents in their reply have not clarified why the
maternity leave uas no£ Sanctiﬁned to the a;;licént. It has
come out that the,appliéant had been in a state of pregnancy
for four months Mhen‘§he clgﬂmﬂ éa have suffered mis—carriage.

Rule 43 of the C.C.S. (Leave) Rules deals with the séhctioning

of maternity lsave to female Government servants., Sub-rules (1),
of Rule 43

(2) and (5)/dre quoted below to bring out the import of this Rule:-

"(1) A female Government servant (includingan
apprentice) may be granted maternity leave by an
authority competent to grant leave (for a pericd of 90
days ffom the date of its commencement) During such period
she shall be paid leave salary equal to the pay drawn
immediately before proceeding on leave,.

(2) Mmaternity leave may also be granted in case of
miscarriage, including abortion, subject to the conditions
that-
- (a) the leave does not exceed six weekss and
(b) the application for the lews is supported by = :
, ' medical certificate as laid dewn in Rule 18 or Rule 19,

as the case may be,

(5) The maternity leave shall not be debited agalnst
the leave account..®

Since it has come out that the applicant had been
pregnaﬁt for four months and since the respondents have already

sanctioned her earned leave for ths peried from 11.1.1986 to 21.2.1986

‘and they have not deduced any reason for not treating this period

as maternity leave and instead granted earned leave to the applicant,
it is directed that the leave sanctioned for this period will be
treated as maternity leave and not as earned leave.

The applicatien stands disposed of with the above

directions, with no order as to costs.

] /77145/

(BIRBAL NATH)
Member
12.11,4987,



