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"! IN THE CENTRAL ADMINISTRATIVE TRIBUNAL @
| _NEW DELHI S

0.A. No. 415/87

R X0, 199

DATE OF DECISION 349,91

" Jai Parkash Petitioner

Shri Vijay Singh Advocate for the Petitioner(s)

Versus
Union of India Respondent
Shri 0.N. Moolri Advocate for the Respondent(s)

CORAM

The Hon’ble Mr. Justice Amitav Banerji, Chairman.

’ ’MThe Hon’ble Mr. 1.K. Raséotra, Member (A) .

Whether Reporters of local papers may be allowed to see the Judgement ? /
To be referred to the Reporter or not ? _~~ ' :

Whether their Lordships wish to - see the fair copy of the Judgement ? ~~
Whether it 'needs to be circulated to other Benches of the Tribunal 2 —

(AmIT AV@%RNERJI)

CHAIRMAN
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CENTRAL ADMINISTRATIVE TRI BUNAL \///

PRINCIPAL BENCH
NEW_DELHI,

GN, NO, 0.A, 415/87. DATE OF DECISION: 349.1991

RE
Jai Parkash ves Applicant,
‘ Versus
Union of India eee Respondent,

CORAM: THE HON'BLE MR, JUSTICE AMITAU BANERJII, CHAIRMAN,
THE HON'BLE MR, I.K. RASGCTRA, MEMBER(A),

For the Applicant, ' «ee Shri Vijay Singh,
: Counsel,

For the Respondent, » eas Shri 0O.,N, Moolri,
Counsel,

, (Judgement of the Bench deliuerd
. by Hon'ble Mr, Justice Amitav Banerji,
R Chairman) .

The applicant has filed the present Original
Application (O.A,) in the Principal Bench on 25,3.1987,
‘He is agurieved by an nger of removal from service dated
26,3,1885, He has éraysd for reinétatement in sérvice with
Full»back wages and-consequential-bénefits and cest, It
;l}’ is stated that he was appointed as a Khalasi on 1e4.1964
in the g;ada of Rs,196~232, and theregfter poéted under
Loco Foreman, Tughlakabad (Delhi): He had met with an
accident on 18,6.1971 while he was on duty, and consegquently
he was declared medically unfit and thereafter He was
abéorbed as a running rdom bearer under Loco Foreman,
Tughlakabad, His case is further that he was the active
member of the Unien, and the respondents were looking for
ways and means to throuw him out. It is stated that a

false complaint was lodged against the applicant by D,R,M,
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DFFics, and. an inguiry was conducted and ultimately'the
applicant uaS‘e%onefated on 8,12,1983 for the charges
. , was
* levelled against him, Another complaint/lodged by one
Shri 0,C., Pshariwal, Shunter of Agra .Cantt on 9,1.1984,
Cn his complaint, the applicant was again suspended immediately
from his dugy on 12,1.1984 by Loco Foreman, Tughlakabad, A
proper fecrm of the'suspengion order was issued to thé
gpplicant on 17,2,1984, According to him, thé c;gpleint
was entirely false.aﬁd was as a result of  §nmit,, 'Eﬁmify
was said to exist against Shri 0,C, Pahariwal, Shunter, and
another member of the steff Shri Shebbar Ali, Afte£ suspension
- of the applicant, an appeal ués filed by him to the Senicr
D.M.E;I., Mew Delhi through the Loco foreman, Tugh-lakabad,
It was received by the clerk of the Loéo Foreman on 14,1.1984,
However, instezd of pessing an® order on the appezal filed
by the applicant, he was transferrec to Bhatinda on admini-
strative ground, But he was deried his transfer pass, transfer
allovance and joining time etre, The transfer letter deted
was '
17.1.1984/issued by the Assistant Personnel Officer, D.R.M,
Dffice, New Delhi, It is further stated by the applicant that
he was a poor man and was not in & positioh to go to Bhatinds
on his own éxpenses when no subsistence allowance or salary
was paid te him from February, 1984 toc the dete of removal
i.e, 26,3.1985, He was not awvare of any domestic inguiry

nor was he summoned there, The complaint lodged by the

complainant was never preoved at all and as such the removal
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of the applicant was bad in iau. The applicant was given
an order deted 29,2,1984 revoking the suspsnsion order
from 8,2.1984, There was no mention how the period of
20 days i.é. from 8,2,1984 to 28,2,1984 would be counted,
He has elready been marked absent in the Attendance Register,
He made several representations to the officials of the
Northern Railway, but to no avail, The applicant met with
the A.D.R.F,, Pahar Ganj, New Delhi on 15.10.1986, who
informed him that his services have been-terminated due to
the complaint of SHri 0.C, Pahrival after holding domestic
inquiry, The applicant sent .representations to the D,R.M,
aﬁd Genaral Manager,hNortherq Railuway, .?gt he did not
hear anything from theﬁ, Thereafter, Loco forsman sent a
copy of departmental letter to the applicant which confirme d
. the faét; of removal from service 'gp.,. 10.,3,1887,
The applicant states that his termination of service
is illecgal, unlawful and violative of principle of nsatural
justice, Reguired procedure had not been followed, He had
not been served with a copy of the chargesheet nor asked
to appear before the Inquiry Officer, He was also not sérved,
with
Jany pspers or documents in support of the case of the Railuays
for his remouél. He claimed that the entire inquiry started
and concluded within one_day only; namely, 27,12,19¢4, and
the report of the Inquiry Cfficer was submitted to the
Disciplinary Authority and the latter passed the removal

order on 26,3,1%85 without any applicstion of mind, The
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applicant further statss that he had made several reprosentatiaons

to the department for redressal of his grivance, but there

wes no reply. Ultimstely, he has to file the 0,A, before

the Principal Bench of the Tribunal.

A written statement has been filed by the respondents in

follewing
uhﬂchipreliminary Objections were taken viz,,

(i)

(i)

(iii)

Application is not maintaineble as it has, not

begn filed against a legal entity}

It is hopelessly time=barred, It has been filed

on 25,3,1987 and challenges the impugned order
dated 26,3,1985, Hg had not filed any appeal
agéinst thélgrder of reﬁcual, which hezs become
final; and

The mendatory provision for exhaustion of remedy
before coming to the Tribunal had not been complied
uith; The applicant's O,A, is not maintsinable as’
hé‘has not come before the Tribunal‘uith clean hands
and suppresséd material, The Application is also
not méintainable for the applicant has stated that
he has beenlremoved from service by oral order and
no written order has been .served upon him and that

the date of the order is 26,3.1985,

In the other paragraphs of -the written statement, it

is clearly stated that there can be no removal by an oral

order and no Application can be filed on the basis of an

oral order, The allegation that the applicant was a Union
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activist, was denied, The applicant was served with a

éharge—sheet for major penaity for his misbehaviour with

the runnping staff and for using unparliamentary language

against the biuisional'Mechanical Engineer, Tughlakebad,

The inguiry in this case could not be Finalised as the
witnesses who were employéeslof the Central Failways diﬁ not
attend.‘ The order placing him under suSpension w.e,f,
12.f.1984 was in order and the Asstt, Mechanical Engineer,
uho~péssed the order, uaé combetent téfpass such ordsrs,

The order of his suspension was conveyed to the applicent,

The complaint sgainst the applicant wugs not false nor vas

!

due to anyianimOsity. The‘applicant‘had én opportunity
to prove thaf the cqmplaint was false, Houwever, he did
not take up his defenﬁe and avoided to appear in ths
inguiry, There was no illegality involved in'the orders
of the transfer of the applicant, He had deliberately

\
Failedvto'obey these orders and did not repbrt for duty.
The_applicant,had‘bgén intentionally and délibsrately
audiding to recéivé a2ll communications sent to him on
oné or the other excuse, His representations uwere neiiher
tenable nor justified, He also avoided to receive. the
charge-sheet for major penalty sent to him by Registered
A,D, Subsequent communications sent to him for attending

inquiry and =2lso the impugned qrder of his removal wsre

received back with the remarks that he could not be

%
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contacted despite various attempts, The orders uwere
pasted at the door of Hhis house as well as put up on
the Notice Board, It was stated that the applicant could
not make the complaint after having deliberately kept
away from the communications sent to him, It was further
stated that the applicent did not receive notice sent to
him deliberately .and as such it is a lie on his part to
raise such pleas for non-service. The respondenﬁs had
no option, buﬁ to proceed ex=-parte ggainst the applicent,
as the applicznt failed to appear and aECEpt notices,
failed to co-operate and attend the ingquiry, The
applicant was nevér found at his residence in Railway
OQuarter, He had filed an’application before the
Conciliatian Officer under the Industrial disputes Rct,
Subseguently, he withdreu it presumably because it ues
highly misconceived,

When tHe matter came up for hearing, learned
counsel for the applicent Shri Vijay Singh stated that
there was ex-parte proceedings ageinst the applicant, and
the charges had not been proyed and the inguiry was
started and concluaed in one dey only,., There wes no
mention against whom he had misbehaved, He further stated
that there is nothing on the record te shou ﬁhat the

charges have beern proved. against the applicant,

V.



Shri C,N, Moolri, learned counsel for the respondents,
contended that tub quéstions neeq be decided; firstly, that
the 0,A, was highlylbelated and barred by time;'SECondly;
against the order of removal, he did not exhaust remedy
provided under the law and hadAapproached this Tribunal,

He further urged that there ués no merit in his contention
for he was deposing falsely, He did not appear before the
Inquiry Officer although he was avare and hg had aveoided
the same,

We indicated that we would like to see the original

recard regarding the inquiry, The record has been submitted

to us and we have perused the same, It appesrs that the
applicent had been making representatibns after reg?esen-
tations to the authorities concerned to consider his case.
There is, houeuer,-nothiﬁg to show that the applicant had
been.served with 2 notice of the inguiry nor is there
anything to sﬁou-uhan the applicant QaS"inFormed about

the order of reﬁoval, or that he had Fiiedgan appeal

to the supérior Railway Authority, which was permissible
within 45 days, There is also evidence to show that the
noctice Qas sent to his residential address and the Post-
man had alsc reported that he had not met the applicaqt
despite his repeated visits to his house, There can bs

no déubt either that the applicant was suspended and a
copy of the charge~-sheet was'served and, therefore, he

was aware about the same, He profestéé against his transfer

to Bhatinda saying that until the suspension order is set
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asidse, thé question of transfer did not arise, The
suspension ordér uaélrévoked and he was directed to
report af Bhatinda, which hé did not, He made
representation thst he had not been given 5curney Pass,
expenses etc, and, therefore, he could not report for.
duty. The fact of the matter is that he had not
complied with the transfer order, He could not be
servea with a notice of the Inguiry either at his

, |
- residential address at fhe Failway Quarter in JTugh-
lakabad nor he could be sérved at the place where he
had been transferred, The applicant had received a
copy of his remova} order, He should have immediatély
filed an appeel to the superior Failway Autheority and
sgitated all these guestions with them, He did not do
éo. Secondly, even after coming to know of the removal

/ :

order dsted 26,3,1985, hs had not filed any appesl and
as such had not sxhausted the remedy provided under the
law, The applicant's representation is that he had
received a cooy of the removal order only on 10,3,1987
and he hed filed the present Application on 25,3.1¢87,

not if the order of remcval
This is/disputed.Even/he had received/so belatedly, he

should have filed an appeal within 45 days of the receipt

of a copy of the order, He did not file any appeal,

In the Full Bench case of B, PAFANESHUARA RAQD

Cys, THE DIVISIONAL ENGIWNEER, TELECOMMUNICATICNS, ELURU

. AND ANh, decided on 12,4,1960, it has been laid down

gmemran

thet a person must exphaust the remedy providsd under

the law i.,e, by filing an appeal and if the appeal is

V4
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not decided within'a period of six months, then he

can appioach the Tribunal on the expiry of six months

~ from the date of'Filing of the appeal, Even this was

not dons, It is evident that he had besn sanding

representations sfter représentaﬁions to the Railways,

but in the case of S,5. RATHORE VS, STATE OF MADHYA
PRAD&SH (AIR 19§D SC 10), their Lordships of the Supremé
Court iaid dowun that repsated representations do not
extend the period of limitation,

From the above, it is evident that neither the
applicant exhausted the rsmedy prayidad unﬁer the law
nor did he approach the Tribunal within th; period of
limitation, tonésquently, his present Application is
barred both‘under Séctian 20 and 21 of the\AdminiatratiQe :
Tribunals Acf, 1985. | -

In visw of ﬁhe above, the appliéantlcannot
succeaed in the Griginél prliaation end it, thersfors,
fails, | |

AThere will be no order gs to éosta.

i | e
. v : L2
(1.K. RASGPTRA) - (Amxtﬁﬁ/;;;saal)

MEMBER(A) CHA IRMAN
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