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aUhion of'lndia-& 3 ors,
0 A. 051 J

.‘--I;Shri P.K.Rathod_‘ S

s+ . Applicent.
3 ~ ‘Respondents.

wes ' Applicant. -

ces _Respondentst‘

oo _ | ‘5§plic§nt.

. Vs,

B éhfi'S;C.Arya & 3 Others
CORAM; _ .
Hon'ble Mr Justice Amitav BanerJi Chairman

o Hon'ble Mr Ajay

For the applicants esse

. s_-.____'_i

Fof'ine'respondentS-'ﬁgg

(Judgment for the Bench pronounced by Hon'ble

oes | 'Respondents ¢

Johri, Member.

q .
(]

Shri Pp. P.Rao, Sr. Advocate with
s/shri I.J.,Naik, S.S. Tewari and

... P.S.Pradhan, counsel.

Shri D. K.Sinha, counsel.'

Mr Justice Amitav Banerji. Chairman)

This is an application received under Section
o 19 of the Administrative
is a lecturer in Pblitical Science in the Govt. College at'
Daman. He was appointed in 1982 on an adhoc temporary

basis. "He did not possess,the M:Phil degree which1was a

Tribunals Act 1985. The applicant

The applicant continued on the

———2]




c over’ 4 years and isiclaiming that h‘f’t@qgjfg

;regular staff. Instead the respendents haveii?*’

fﬂp@;treated as‘f}
‘v';t4en 21.12.1985 advertised the pest in terms ef the 1983
- Becruitment Bules. The applicant apprehends that he willb; _p]
| be removed from the jeb because he has ne scepe even te t' |
apply against the advertisement en account ef the fact . that
he dees net pessess the M .Phil degree.. On the ground that
he was governed by the 1975 Recruitment Rules, that by his
K ' appeintment the relaxatien from possessing the degree has

already been given and the appeintment has been continued fer

4 years or se, the applicant has prayed for the relief that

the advertisement dated 21, 12.1985 fer the pest made by

UPSC be quashed and he be centinued en the past en regular

| bas ise.

2, There are two ether applications Z Z

Smt Dakshaben B Patel

\¥) A e SN

N KR thod Vs. SC. Arva & 3 r_ .which are ef a similar

nature. In OA 404/87 the applicant Dakshaben B.Patel is
a Lecturer in Econemics in the cht Cellege Daman. This
: applicant has alsa challenged the advertiSement for the

est issued by UPSC en the ground that she has been working

fer the last 7 years, after having been appeinted in 1979
'z?;t_;ien 8 temperary adhec basi505 In this applicant's case she |
/ \ - was required to ebtain the M.Phil degree within 5 years i
ef her appointment. The grounds fer the applicant appreach-‘::

¢5¥f'~ - ing this Tribunal for. quashing ef the advertisement fer the

d----3‘ .




1'P.K‘Rathed is a vacturer in Cemmerce in the Govt Cellege

-Q?Daman. P K Bathed has challenged the advertisement dated

| ”712.4.1986 issued by the UPsc‘fer the pest ef °Lecturer in

. - B ~Cemmerce' and has requested fer quashing the same and fer f
| continuing ‘him en the pest ef Lecturer in COumerce on
- : o 'regular_basis. The greunds ef seeking these reliefs are.
ithat at the time of recruitment the Recruitment Rules
of 1975 were,applicable which did net require M.Phil .
f,qualificatien, he has warked;fer{neariy'7 years en the

pest, so ne-sheuld‘be deemed t;ihave been regularised.

/

3. All the applications invelve cemmen peints ef
law and their facts Ore alse simiiar except feor the

lengths of service and dates of advertisements issued

by UPSC. So they are being dealt with tegether. The

erders given in OA 574/86 will alse apply te the ether_

'

twe applicatiens. -

4. The facts in this case i.e. OA 574/86 which

- are net under dispute are that the applicant was appeinted

f_)'" an a‘hOC temperary basis after being interviawed by

applicant was gevernad by

j S

;;f,the cellege autherities° Ihe
""vthe relevant Ruies and aegulatians iaié down by the :°"ﬁn£




~ ke

\ .req ired a ieast a Zne c1ass Master's Degree in the ,;i_f’i__' :

5. The applicantb case is that he sheuld be governed

a the date when 1983 Rules became effective and theugh the \

RAfixéquirement of ~M,ph11idegree was mentiened in the

'f;fcencerned subject.l There washne requirement f a HM Phillirﬁﬁn
“degree.; But the respendents had included the H.Pbil
V.degree requirement in the advertisement against which <
o theiapplicant was selected., By his appeintment the applicant

’teek tt that this requirement was waived ‘in his faveur.

'The applicant was fixed in thelgrade of Rs.700-1300

unlike ether teachers whe were'given-the U.G.C. scales eof

- pay ef Rs.700-1600. - The applicant was net given any

cenditien eof passing MuPhil‘degree within a certain peried _-

‘as in the case of the applicant’in OA 404/87 Dakshaben

B.Fatel. The applicant was allewed his annual increments.
The regular appeintments te the pest was te be made by A»

the UPSC. New Recruitment Rules came inte existence in

. February 1983. 1In these Rules the eligibility_criteria came '

“~te-be—<changed te“pessesstenFefma-M;Ehil~degree-with-high—f—f——

second class or a first class in M.A. = By the impugned'
erder, the UPSC advertised fer the pest in terms of the

1983 Recruitment Rules.,

by the 1975 Ruies. In his case he was appeinted prier te B

advertisement the fact that he was selected fer appaintment j




- v\-* -

':Igestiuate' is te be made ef their continuance and e repert 3*‘

-;;Eferis ert periods but if they exceed é months a fresh

-f“;,mad. te upsc regarding fuung ef the post._ Stace he has '

'been continued fer nearly 4 years ccntinueusly, he presumes

,;that UPSC has been censulted.s He was net asked te ebtain |

'M Phll degree and new it was net fair te impese this

'requirement en him. In case the respendents did net consult"i

-~ the LEBC regarding him and centinued him fer such a leng

time centinucusly, they cannet make him suffer for their |

"
ewn lapses. The respendents ‘did net particuiarly alse |

refer his case te the UPSC and appear te have failed te :

peint out te the UPSC that the appeintment has centinued

_sheuld be censidereé as having beceme regular after 1 year.

u_..bestew on him any claim fer regular appeintment or premctien

' ?te higher pest and senierity. In the: advertisement made te :5

“‘i:f111 up this vacancy on adhec basis M Ph11 degree was the

Jiffﬁrequired qualificatien.' Gevernment ef India had in 1975 by f

:ﬂtheir letter P 1-1/75-U 0 dated 20.2 1975 prescribed the

adhec - beyend 1 year. His claim is that such appeintments

6. In their reply the respendents have said that the

applicant's appeintment was purely adhec and did net

5




rk 'ndicating the capacity > fa candldate fc‘“1_>epen ent

»‘tg?research wbrk was required tc be a necessary qualificatien.'
{,‘V bif;.f@{‘,fseln case a. candidate with thebqualifications was nct

"favailable)the cellege, on the reccmmendation of the

'”i__Selectien Cemmlttee could appoint a persen pessessing"

A " ='i‘.bf’ . consistently geed academic recerd on the condition that he

| | - will obtain an »Muphil degree or a reccgnised degree beyond

-+ | Nbster's ‘level within five years of his appeintmenz/qgling
wnifh he will net be able to earn future increments t111

ﬁa acquired the requisite qualificatien. The UGC scales

alse lald dewn a cenditien that all appeintments were te be
made on merit en the basis ef All India advertisement. On

the basis of these instructiensfrevised'tules were faruulat? ‘

A : : ed in 1979 and they were finally published in 1983. The

UPSC advertisement is based on these rules. These cannot \

be challenged new by this applicatien made -on 16.10.1986, ‘
( :V Since the applicant did notlpesSess M.Fhil qualificatien,
| he was net given the UC scales of pay. In hjs case
relaxatien was done for . adhoc appelntment cnly. The
:-pericd fer acquiring this qualificatien has new been

: axtended to 8 years by the'UGC regulat1ens 1982' wbich

Eﬂf5was received by the respondents ‘in 1984. The respondents ff?

_have denied that the applicantldoes not know this require-?e

ment Acccrding te the reSpondents the earl _rfrecruitmentﬂ




,fapplicant'is misinterpreting the generosity Nf‘the

gnfGevernment-;

)

 7‘acquire higher qualifications.‘ Moreover, when the applicant

::"ecwas selected the prescribed qualificatlens were these

. thaﬁ'hiseadhec»appo;ntment;basﬁbecene]reQUIarnbecauSe‘he'

haskwcrked.fer-four'years.l RéQUla: eselecticns”are made

. through the. UPSC .HiéinameAwas,du19'forWarded tc-the

UPSC- se ne details were eutside the knewledge of the UPC.

7. - In.his rejcinder, the(applicant has-said that

after receiving the UXC Regulation 1982 in July,1984,

.. the impugned advertisement;waslpublished on ”21;12.1985

' whe:ein‘it was stipuléfed that'a candidaie'whe_Was'not

fulfilling the minimum educatienal requirements is alse

_eligible on the conditien that he shall ebtain the M.Phil

degree erfequivalent:ﬁithih 5 years eof his appeintment.

It has further been said thatwche UGC scale of pay were

: te be given where the minimuquualifiCaticns shall be'as

. may be determxned by the UG: The mxnlmum qualelcatlens

accerdzng te UGC recommendations are 'C in the seven

'-peintrscalelp, .Butfthe 1mpUgneé advertisementjhasfﬁeen"

‘. B

'f;'made fer quallfxcaticns 'B +. in the seventh peint scale“.

Avand net mC in the seven peint scale“ as prescr1bed.

F
)

i Therefere, “the 1m§ﬂgne§_é@vertieenen§ is not'snstéinabieen:'

-- "8

The c.llegs‘always'°°c'“33905 teachers teifﬁfﬁf”

- enly._ The respendents have challenged the applicant's claim :

l

i i G i e
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‘vltheref.re it was net open to the reSpondents to have

f'fWhO were fixed in the scaleﬁ

on copletion

*@beehrcentifmeél %xagpyeag.-sgryxcezsaa,

jfadvertised the pest and to hold a fresh selectien.)-vjhé;@'g

\_appeintments cen be fer mere than ene year. He has

..; Lal . .

"relled on Allahabad High Ccurt judgment in NARENDRA
'zBAHADUR SBIVASTAVA's case wherein it has been observed
that an appointment can be said te be .on adhec basis

| enly ‘'when it is knewn at the time of the appointment that

it is fer a'épecified peried!;f?en a temperary pest'5 g
being created feor a specifiedEperied or made in a-leaue
vacancy er in a vacancy caused by an efficer geing en

deputatien. He has, therefere emphasised that his

appointment was net adhec and he was geverned by 1975

Recruitment Rules. Ihe appeintment was alse made after

censideratians of the claims of all these whe had applied.

He has alse sa1d that he was never given any letter te

ebtain the M.Phil degree. While in: the case of his ether

celleagues a specific letter was issued te them te

;‘fﬁapplicant has strengly opposod‘the cententien that adhec o

Vacquire the qualificaticns Within the stipulated period..f»-

f;Rs.700n1600 and who wera

.j'He supported his cententien by the fact that he was givenilE

ui*only pay scale of Rs.700-l300 unlike seme ef his celleagues,

3
H
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‘:i'if?;peried falllng which they were net te get any fuzther
lifincrements after the expiry ef 5 years (this peried has

".new been changed te 8 years) The applicant has further :'-

"'?pelnted out that the UPSC's letter of 25 4, 1981 dﬁes ﬂOt

that the hlgher grade sheuld net be given and since h‘,-‘

. say te discontinue their appeintments.‘ It enly says

: _peSsess -the M.Phil degree. The applicant has also

challenged the averments made by respendent Nc.4 in varieus

;Vs. U.O.I.. a third party respondent was 1mp1eaded and he

equlredi‘te,:ebtain the M.Phll degroe wlthln the

has been ngen the lewer grade he feels' that his services _

.camet be dLSpensed with en the ground that he dees not '

paras ef his feply-terming them as 'perjury! and an attempt

te misguide‘this Tribunal. The applicant has alse clarifled

that he cannot be cencerned with the qualificatiens adver-'
accordance with '

'txsed 1qz&he UGG Regulation ef 1982 because these were

_Anet inmferce when he was recruited, he was geverned by the

qualificatxens prescribed 1n the 1975 Rules and net in
which

the 1983 Rules/superseded the 1975 Rules. Therefere, till

the 1983 Rules came inte existence, the 1975 Rules were the'

current Rules. The applicant has alse cited the case of

- one Ramesh Chand Aggarwal whe has . been selected by the

F

UPSC 1n spite ef the fact that he dld net pessess the M. Phil

| “99:_”.-

78.:>' ~1In a’plleation ~ Ne 404/87- Smt Dakshaben B Patel

\

| ---mt
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S 25////sheu1d be considered as havxng beceme regular. That in view 2wﬁj§

“was asked te ‘file the ceunter in that applieatlee. ZIn the

ether tue applicatiens ne third party respendent 1; 1n§elveeeﬂi,?f

~The thira party xeSpendeat in OA 40&/87 is ene Dr.Narayan Prasad ;

of Delhi whe had applied in respense te the advertisement dated R

| i“ 22, 3o1986 issued by the UPSC anitlng applicattens fer the |
reee;;ef Lecturer,in Ecenemics fP;TtPis Cellege. Tbe third'partyt

respendent'was selectgd for fhis ee;§ and wes of fered a tempera;y

pest ef Lectuier en 18f11.1986.1’ﬁefWas aeked te cenvey his

acceptance,er etherwise sn er befeﬁef29.ll.1986 and after

medical ;examinatisen, he Qas direeied te join on 1.2.1987.

Befere this, on 8.1.1987, he was alse informed ef the applicatien‘

{1 le¢ by Smt. Dakshaben B.Patel, .the applicant in OA 40#/37

and he was informed not te jein theipest until further

cemmunicatien. His claim was that h@ has undergone through'ihe

L

process of selection successfully and the interim,erders passed

by this Tribunal were prejudicial‘to'him ang therefore, he had

prayed that he sheuld be allawed te jein that pest by vacatien

of the ex parte stay granted by . the Tribunal. ’

l

. /in all thesé cennectedc
9, We have heard the 1d, ceunsel for the partiea‘ ‘On

1
;

behalf Of the applicants, the cententxens raised before us were .

that since the applicants have werked for perieds manging frem

4 te 7 y@ars, their appointments thcugh mado on adhec basis

R T ST P
RREROINCRY



:"~fen adhec basis when they did net'pessess the came;should bo :
censtrued te mean that necessarpécelaxation has been grantecﬁte
fthem in the matter of this qualificationo, That the 1983 Buloa
t;cannot be applied retrespectively and therefcre. they shcnld

L 'be geverned by the Recruitment Rules of 19750 The ld, counsel
for theeapplicants furthec centended that in any5case;'in vtew

of the catena of judgments of the Hen'ble Supreme Court on the ‘A
subject ef regularisatien of adhoc empl@yees vxz. G.S. LAMBA':
Case (1985 SC 1019 = 1985 (2)SCC 604), NARENDER CHADHA's case
(1986 SC 638) and A.K.JAIN's case (1987 (4)sc 445) the
applicants adhec appeintment has to become regular. ‘Mereever,
there is ne prevision fer terminatfen of the applicant's'

service. Therefere, the advertisement is a miscenceptien.

The Id, ceunsel also referred to the'UPSC (Exemption frem
Consultation) Regulatiasns 1958¢ and laid cmphasis on the

fact that if ne specific time limit‘is-mentioned in an adhec .

épp.iﬂtment.and only word'adhec;”ia”mentianed andaif'the v'
appointment is allewed te continue fcr a long Jtime, it 15
liable te be txeated as regular appointment. Further,tho -
. ‘;cressing of . efficiency bar 1s also an 1mportant peint and sinceif
ianthe applicant has been allewa@ to centinue9 cquitablc estnppcl

cemes inte play and the servic@s cann@t be t@rminated.:

',:behalf of the reSpendents, the app“lcation has been_epp;ceﬁ,u€_3f




~~_;3qualif£cat1.n and that 1s uhy Smm.fnakshabon B Patel

- ‘V;applicant in 0A 404/37 had been issued a specific letter te ;f;,f

_5aattain this qualification within five years. That the

"?ﬁff%University Grants CQmmissien Act came inte being in 1956 aedv‘
“?“Eiethe‘staedaids-fer educatien'andiéﬁeiifieatien.fe:>tea¢hers aréi:
'Jfaiaia éeﬁn by the U.G.C. ane siﬁe;.;pey have 1aia dewn‘zpaftieuiar‘
qualificatiens, the teachers hagepiephave this qualiiicaiien
~ fer being regularised. It'was.wiiﬁithis view that the UK |

I

i _ | =
i.; i ;: i;y..ﬁ??visﬁd the pay scales fer.futa;ef;ecruitment and since the . %
} applicant was appeinted enly ed_adhee basisland had net been
| L o
fregularisea till the new Rules eane inte being, he has te be
governed by the new Rules. Aceefdipg te the:ld; ceunsei, the

UsC's intefestisiqéqgﬁg.that the efficiency ef.the celleges
%*~~—~fﬂ““~~~"am~—~is~maiﬁtained~and~the—standard;ef»educa%ien—~impaxtedﬁis—better.—
It is the public interest at large which sheuld prevail and

nst the indivxdual interest and since the applicant dees net

only
: ROssess M.Phil degree, the[huestion that ceuld be censidered

‘ w.uld be whether he can be cen%inued on cempassienate greunds

5er not. It was further submitted by the ld. ceunSel for the .

l

respendents that the Gevernment has ne pewer teo ignere the -
advica of the UPSC. That all the three applicants had applied

, fer reguiar appeintment but they were net selected and new L

::iwheh regularly selected cahdidatesghavefe.m, t’liﬁinifﬁhéY"zll

U P

,‘4.'“‘ i - = ?t?h;f . ”:f.f;ff-lagf N




~f:4_§are challenglng the advertlsement en the-basls'of whtch they
"”""f'géylhad appeared befere the UPSC Furthers Shrl Dhlrendra Kumar,

'_tithe applicant ln thls applicatien ha;épeen reccumended by

| 5the UPSC while the applicant Shri P.K Rathed in OA 1051/86

,".;has already get a job elsewhere and only the appllcant in -

_foOA 404/87 is left because she has net got any placament as. yet.'

~Accerding te him, there are threé basic featuresg,,firstly*the

'UPSC candldates”sheuld get brierlty;'secendly ad-hec candidates
_if they are net feund fit te held the peSt have te give way

‘te the UPSC candidates, and thirdly if they are feund fit te

" held the pbst.'they ceuld be consiaered £it fer regularisatien,

,In'reply te these submissien, the ld. ceunsel fer the.applicante"

in OA 404/87‘ submitted that if adhec appeintment had te be

Ccntlnued feor mere than a year and the statute expressly

_\J‘> o 1 provided fer consultatien with the UPSC , the same should have

been dene. Therefere, new the werk eof the applicant should
“be evaluated and the department sheuld see whether she can

be acCommedated er nete During the ceurse of arguments, a
cententien waS'alse raised that“mere seleCticn ef '3 persen
“by the UPSC dees net glve him a rxght fer employment. It”lsv-
msnly a recemmendatien and the employer has to decide whether

'1;'the employment has te be effered er not._‘_' : ;

- in this OOA'
are that’ the applicantlyas appernted adhec that he centinued

wf\T*to work fer a peried of nearly 4 years that at the time ef

. his recruitment pessessien ef M.Phil degree was lncluded ln

c—enld,

':‘afidg D The facts ‘of the case which are net under dlspute _5

f
|
o

|
|



1&?L1975 Becruitment Rules._ He will take these 1ssues ene by ene.;'f

o

iﬁgracounted fer seniority etc. and as observed by the Hon'ble ,'

' sategery. The appeintment letter issued te the applicant on

4,.£s>pure1Y .A"SHE;c basis and'will net bestew on the appeintee_

'.-Supreme Ceurt in ASHDK.GUBATI Vs. B.S. JAIN (1987 (1) SLJ
:-169 SC) that 1t 1s ne uhere laid dawn that the length ef e
K centinueus effictatien must be the sele guiding facter ani |

o the enly criteria in itermining the senierity. Similarly,'ﬁe

ll:A number efﬁdecisiens ef High Ceurts and the Hon'ble Supreme‘iiéf
_'&Ceurt have been cited by the ld. ceunsel fer the parties te [e |
.'e;:suppert their cases.» In reSpect ef adhec appeintment the f?f:-”
' }centent1enMefthe applicant.isfghat;theugh“the appeintnent.was e;;
éaahoc,fthe faat:that 1tlcsnt1nueaié;: a.i.bg timenfakes away>& 3'

'1adhecism and relegates the appeintment te ene of a regular

20.10.1982 (Exhibit *A") clearly mentiens that the appeintment

 any claiﬁ fer regular appeintment,ﬁpremetien te higher pest

" and senierity and will be liable te be terminated by ene menth's

netice or with the payment ef ene menth's salary in lieu of

such netice. The applicant was'selected in terms eof the

1975 crultment Rules with the added educatxenal qualificatien 3

M.Phil.‘ Though in ‘the 1975_Rules,;the-educatienal qualificatien

. was enly Second Class Master's Degree in the concerned -

subject with three years experience of teaching. The qualifi--

V'

catlens were relaxable at Cemmlssxen's discretien in case of

candidates etherwise well qualified. Adhec service befere

.substantive appeintment 1n dehering of tbe Rules cannet be fl' ‘




"eppelntee whe e ls ellglble te appear and whe dees net appear

in a selectien but gets regularlsed subsequently cannet be

B '-'treated as senier te the Servz.ce Commission candidate appointed

“"“:':{L.prier te hls regularisation. At the same time da GLRU PRASAD

e .'ﬁindicate that the respondents had not giVeﬂ any 1‘09“131‘ N

':"'-.'"‘appeintment to the applicant. If thi.s was net se, the

Vs. U.O I. (1988 Vel.VI ATC 47) 1t has been held that the
~adhec appointment sheuld net extend beyend a limited peried o
and 1f it se exceeds. it has te be treated as temperaxy and
.that the form of appointment order is net cenclusive. What

has te be seen is the surreunding eircumstan*ces. - Further,

~ the UK scales of pay which were intreduced after the

recemmendatiens made in 1979 whl;h resulted in the new recruit- \

ment Bulea which came inte ferce in 1983 laid dewn the

~essential pequirement eof M.Fh ll""»er equivalent fer appeintment.

~as a Lecturer in the Uni.verslty. Theugh the 1?75 Rules h_ad__
g-lven the pewer te the Cellege authorities te appeint Lecturers -
and the appeintments were geverned }’by the? UPSC (Exemptien frem
Censultatien) Regulatiens 1958'.,"the very fact that the
respendents had taken care te lntreeuce the revised educatienal
. quallflcatlens in the advertisement. and made the appelntment:

' adhec as the 'app‘eintment order'"cieé.‘rly shews l'ill"g' te |

applicant would net have applied fer regular selectien in

_;reSpense te the advertlsement by the UPSC What he has‘d.n, o




;k,;advertisom nt under which ho had sont his application to the

the Hon'ble Supreme Court which have been}tited by the

‘{\applicants ( A Janardhan Vs. U.O. 1. (AR l983 (sc) 769),

n‘ e-was not solectod ho has challongod ovn ptho

i

UPSC for regularisation.' Onca the applicant had conSented

e appear 1n the selection and had appeared on his failure,
fhe cannot new turn around and challenge the very basis ‘of the
| \;selection. 'rhus on both counts. firstly. that the appointment woo

}'pot a regular appointment though it continued fer a leng time v

and secondly, that the applicant on his own free will and

full knowledge of the facts had applied for the post against

the UPS: advertisement and failoi in the selection,

he isestopped from challenging not enly his appointment but

gV/QMLaJQnM%.ﬁE : ‘
alse thexl983 Recruitment Rules under which he appeared fer the

1

selectien. The respendents have, hewever, in their reply

indicated that in the selectiens held by the UPSS, ene Dr.
Narayan Prasad was selected in place ef the applicant in

oA-404/87—anéwselected~candidates;in¥place~of-the.applicant__,le;;

‘in this applicatien and the third applicatiem arewaiting fer

appointment. It has alse been advised by the respendents

that the applicant in this case‘hassgot a regular appointment

‘of Lecturer in the Natienal Defence Academy at Kharakvasla
.while'the applicant in OA 1051/86 has get appeintment asf '
wh*;Lecturer in the Post Graduate Department of Saurashtra

T University and is already mrking thare. . The. judgments of

/.

"(AIR l986 sc 638) de notA "the_applicant'Sncaseﬁgf}

7 G.S. Lamba Vs.. U.O. I. (AIR 2985 25,1019) and Narender Chaddha 4\




‘-'f,,_?-.fmostly to tho rota and quota systen and ts jm .i.a 5'“1021‘?#

e et e e e e

— . .

":batweon the’ direct recrutts and pr.mot.gsw NIn Dr. Jaingsv.ﬁz

_case the Hon'ble Supreme CQurt had held that the UPSC selectod o

;.3candidates are to be accommcdated in any case and the adhee-fjt

‘.,appointees should be regualriscd as far as practicable by
'"-'consulttng the 'UPSC if they are fit fer the pest and if
there is a vacancy and if they apply for direct selection.
rhus there is ne ambiguity 1n the facts that the UPSC -
selected* candidates must be accemiodated and will have a ﬂ
 first priority. But at fhé same time, the Hen'ble Supreme ?
Court hés net lest siﬁht ef the adhoc service rendered by the
applicants in Dr. Jain's case a'h_d _;that is why the ebservatien

in regard te regularisatien of the adhec appeintees if there

2re wxtra vacahcies available; We_also'draw support in eur
: !
____wiew that the applicant cannet qhallenge the. advertisement or

the selectien ence he c@nceded'to appear at the same
frem OM PRAKASH SHUKIA Vs. AKHILESH KUMAR SHUKLA & ORS
(AIR 1986 SC 1043) where the Hon'ble Supreme Ceurt had held

that the petitioner appearing for examination_without protest-f

Petition"filed on - g@alisation that he wsuld net succeed gﬁﬁ_ '

"_ relief eught net to be granted to the petition@r and iﬁ

' &TATE OF BAJASTHAN = Vs, SHRI RAJENDER KUMAR RAWAT & OTHERS
(JUDGLEN’I‘ TODAY 1987 (4) sc 60.12 wheze the judgmem in lom R

oS i Al e <h b 1t e

Prakash Shukla Vs. Akhilesh Kumar Shukla & Ors in the case

cited above has been followed.

»,r_.'A Coe

‘ In resPect of the challenge made to the adhoc




| ﬂ'f?Judgments given by th‘ D°1h1 High COUIt 1n C.B‘7DUBEY'5 case f;

o (;975 (1) SLR 580) . i.n Dr. G P. Sarabbai's cas‘e (1983 LAB 1!3 910)

.can help the applicant 1n any case.‘ As a matter cf fact he §;7<
has already acquiesced te the terms and conditions ef his

appointment erder and he cannet challenge the same at.this
stage. ;1n spite of the féct that‘aPp.intﬁept'C'htinuei t; b,~zf
Aadhoc for: such leng peried o
ll; A The respondents had laid a conditien that the adhec
- appeintuent could be regularised in case the applicantsptf
attain the M.Fhil degree dprlng'a.perxod ef_fiveiYears which
“was_later5extended te eight yeare,ﬁglt'qénnetgtnpe,beﬁséié‘that N
thhe_app;icant_was,net_awernu effsnch_aecgbditipn;énd;ibat;“;____T_
becausethe‘was net_Specifically:téie éb-ﬁt tne séme,.he cheuld
consider that.this essentiel reqﬁifementfhés_been neivee in:‘
his case and he can be regular1sed thhcut attainxng the came.

The Rules made by the autherities 1n reSpect ef appolntment

- of Lecturers apply equally te a11 these whe ceme wi.thi.n the




‘vgeen—reénlaeif»seleafeavnndea fne ;ia nuies.l Thelfact ef the 1? -
‘matter is that he was only ngen adhoc appointment and if he
'z_waa;keeng"he_ahonid;na§einade effeefe"fefagiainsihe%BaSLe
?5\5?"?1'3?"_?"%‘11‘? ieation. |

:_i2o’ ‘l‘-' In terns of the‘appeintnent erdea,vne a; net find
anything wreng in the order of terminatlen of service ef the n

-7 appl1cant. The reSpendents were fully autherised to terminate
the appeintment-by giving-one month!s notice. _PasSage of

| time dees not result in modlfication of the conditlons of

appelntmento In 1981 (Exhlbit AR 5) when the applicant in
OA 404/87 was glven an appoxntment on adhoc basxs, the UP&:

had advised the respendents that they did nct approve of the

adhoc appelntment ef the app11cant 1n that case and they X

adv1sed the Government of Goa that 1n the absence of Recruttment
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the fact . that the appointment was - ad hoc and that the essential
¥ the
requirement was kh possession of a M.Phil degree. As a matter

of fact, it appears to be onl_y in this ba_ckgrou_nd that the applicant -

v&"as offered ad hoc ‘appoiri_tment and given only the lower. scales

of pay. We ireject the cont_ention: of the -applicant that since he

E 4 S > _ :
was not requijred to pass M.Phil degree, because he was not given

any letter as in the case of others,'," his appointment should be
considered' as having been made after waiving of that essential
qualification and that it should be a' regular appointment in the
lower scales of pay. |

13. As far as the 1983 Rules relating to recruitrnents to Groupl
'A' Gazetted posts of Principal and Lecturers in the Government
College is concerned, there is no doubt that Rule 6 of these rules
gives the power to relax. This rule reads that where the Government
is of opinion that it is necessary or "e_xpedient so to do, it may,
by order, for reasons to be recorded in. writing and in consultation
with the Union Public Service Comtnission relax any of the provisions

of these rules with respect to any class or category of persons.

However, it is clear that thlS power can become operative only

when it is exercised and definite orders are 1ssued in pursuance

of the same. The respondents have, in this connection averred that

they did give the relaxation but it was only in connection with
the ad hoc appointment of the applicant. This relaxation cannot
be considered as relaxation for regular appoint_ment. We, therefore,

do not find that there was anything wrong in the respondents

appointing the applicant on ad hoc basis by exercising this power

for a limited purpose.

14, - The essential qualifications under these recruitment rules
are also relaxable to the required extent if research work of a
candidate, as evident froni his Thesis" or published work, is in the

opinion of the Commission of a very high standard. _This is as laid

down in the 1983 recruitment rules. At the time when _therappllcan,t |

N

was recruited the essential requirements were second class Master

e e e e 4

SESSL
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Degree in the subject coneerned and three years' teeching experience,:

These qualifications were reiaxable at. the Commissions discretion

in case of candidates otherwise well qualified. The 1975 Rules in‘__

respect of the Method of Recruitment, also lay down that the post

)
of Lecturers in the various disciphnes were to be filled by promotion
failing which by dlrect recruitment, The promotion was to be made
from Assistant Lecturers in the concerne_'d -subject° /The 1983 Rules,
however, laid down. the Method of Recruitment as by direct recruit-
ment and the selection is to be made in consultation with UPSC,
It is thus obvious that the 1975 Rul‘es did contemplate that if
suitable vAssistan_t Lecturers were not :available direot recruitment
could be resorted to, but in the case 'o'f direet recruitment under
the 1975 Rules, UPSC E)temption from Consultation Regulations
1958 were applicable and it was not mandatory to consult UPSC
3 al T lime
as in the 1983 Rule%. The applicant has contehded that UGC
recom'mendations of 1978 covered by the réspondents' orders of

8 placd
March,1979 had we /\he a condition , While 1ntroduc1ng these scales,

that for future requirements the minimum qualiflcation shall ‘be

as determmed by UGC from time to time and thls minimum require-
ment is 'C' in the 7th point scale, Inspite of this specific mention,
contends the applicant, the respondents ‘p.rescribed in the impugned
advertisement 'B' plus in the 7th point scale. The 1983 Rules clearly
lay down the essential requirements for Lecturers in the various

W .
disciplines and 'B' plug in the 7th point scale af the Master Degree

is the essential minimum requirement. We are, therefore, not able

to appreciate in what way the advertisement given by the respon-

i , ¥
dents in 1985 in terms of the 1983 Recruitment Rules was kEYing

beyond the rules themselves., We also do not find any force in the

.applicant's statement made in his rejoinder affidavit that on comple- .

tion of his service of 24 months he was entitled to be considered

for confirmation. Another contention raised by the applicant is that

he could not be kept on an ad hoc basis. for more than one year,’

ZY/ He has relied on the case of Som: Nath" & another v, Union of




N
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India & others (197_3 (1) SLR 737). In this casef't_-he.‘Delhi High Court,

while considering the promotions'whlehvwere made on ad hoc measure

and were subject to subsequent re-organisation which was necessary

- when the proposed rules were introduced' had observed that when

consultation with UPSC was necessary for flllmg a post the Govern-_
ment is given a power to make ad hoc appointment for a fixed
period ~beyond which it cannot last without consultation with UPSC.
UPSC Exemption * from Consultation Regulations,1958 lay down that
where the person appointed is not l_likely to 'hold the post for a
period of more than one year and " it "is necessary to make an
appointment immediately £a reference to Commission will cause
undue delay ,;: it shall not be nece‘ssary to eonsult the Commission
and it will suffice if such appointments' are reported to the
Commis‘sion.x Sf they -are oontinued beyond - a peri‘od of six months
a fresh estimate is to be made and reported to the Commission
and if the appomtment is llkely to extend beyond one year, the
A

Commission shall be consulted in regardi to filling of the post..

Yt owvound
This consultatlon, A@hﬂm is in regard to the regular filling of

the post ev1dently, meamng thereby that UPSC will advertlse the

post and arrange to fill it in a regular manner rather than allow

an ad hoc appointee to continue' beyond one year. It cannot be
' 8

construed to mean that this consultation will in any case be Awith

a view to regularise the ad hoc appointee. The ratio of the observa-

5. L

tions made in this case, therefore, doesnot help the applicant &
3 _

ey esse,

15, The applicant has also relied on the case of State of

Uttar Pradesh V. Singhara Singh & others (AIR 1964. S.C., 358)

wherein in para 7 of the judgment it has been said that where
¥ do _ 4 a
a power ls given to ,\it a certain thing in a eertain way the thing

- must be done in that way or not at all and that.other methods

of performance are necessarily forbidden.‘ As :already'explained ‘above,

UPSC Exemption from Consultation Regulations,1958- cannot ~be

- @/ interpreted to say that a consultatio'n was - necessary because the
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"‘»ad hoc appointment continued beyond one- year to regularise the‘
_appllcant. This - consultation was necessary .only to make regular
appointments to the post. We failed to see how the applicant can
- claim benefit of this ratlo to support hls ‘claim that slnce he has
continued on . ad hoc b.asls for a period ,beyond one year and z‘/the‘
respondents did not eonsult' UP'SC,. ‘the appointment automatically

becomes regular.

16. In Narendra Bahadur Srivastava v, __ Public Servlc’e

'Commission, U.P. & others (1971 SLR414) the Allahabad High Court

“had defined the ad hoc appointrnlents.“ The High Court has said that
an appointment can be said to be on ad hoc basis only when it
is known at the'time of appointment that the appointment is for
a. specified period, on a temporary post being created for a specified
period or an officiating or temporary- appointment being made in
a leave vacancy or an officer going on deputation or for some
similar reasons. The High Court had. further observed that where
a person appomted to a post has the expectatlon to remain in service -
for an unspecified period, his appointment cannot be said to be

on ad hoc basis, The appointment order of -the applicant has clearly

--spelt out - that-the appointment —is- on ad hoc~ temporary _baSls and T

will not bestow on the appointee any claim for regular appointment,
The period of appointment was not indicated in the appointment
B nak ol ¥ .
order. We are k‘m impressn)‘pn by t.he arguments put forward by the
applicant that in the ratio of the Allah{abad‘ High Court's ,judgment
in Narendra Bahadur Srivastava's case’ his appointment - cannot be -
termed as 'ad hoc'. If there was_any such understanding on the
part of the applicant, he should have agitated the matter immediately-':;
after he got appointed and should have asked the respondents to
spell out the duration of the appointment, etc, The respondents
hadp made it clear that the appointment was made on ad hoc basxsw
pending regular selection by UPSC for whlch the recruxtment rules

which were framed on the basis of UGC recommendatlons and drafted

in 1979 got finalised only in 1983, ‘Th'us shere was nothing wronlg,'.
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‘in the respondents appolntlng the apphcant on an ad hoc basis
‘pending t‘inallsatlon of the rules : and regular selection by UPSC

in terms of the 1983 Rules. At the time the. rules were not finalised.-

and the guidelines for maklng ad.hoc _recrmtment ‘were the 1975
Rules, but it cannot be said that this_ ’appointment was in any way

regular appointment.

17. 'A Another case on which the apphcant has placed reliance

is the Judgment by the Himachal Pradesh ngh Court in Dr, Chaman

Lal Malhotra v. The State _of H.P, & others (1975- (2) SLR 806).

In this case the petitioner | joined the. Himachal Pradesh Service
as a Doctor on ad hoc basis, He ivajs_ appointed on regular basis
subsequently and after re-organisation of the service under the

amended rules was inducted in the service under the new category

the petitioner had appeared before UPSC as a candidate for direct

recruitment in connection with certain posts of GDOs Grade I and
he was selected for the post. Subsequently, he applied for direct
recruitment 'to the post of Specialist:‘and was'appointed in the
Specialists Grade. The petitioner was aggrieved because though he

was a member of the Specialist's grade and was entitled to be

: appointed"_aga‘ins't_tlie‘ post of CMO ial%on‘gf/*lfe_'was' ’ignored- for the

same. In this case the Himachal Pradesh High Court had observed

that one of the 'respondents “had been“ appointed as CMO in the

Year 1972 and continued to work as CMO, % his appointment

which was being termed as ‘ad hoc' and‘which lasted for over two
:

years could not be said to ebe 'ad hoc' because an ad hoc appoint-

ment'cannot last for such long period. In our opinion this observation

is purely limited to the circumstances of that case and cannot l)'e-:':
used to generahse the fact that an ad hoc appomtment is llmlted,’.
by a period of one or two years. We note that in the ]udgments'

cited above, in one case 'the High Court's views were that ad hoc

app'ointment”cannot be more than one year- while in this case the

views are that it could - not be for over two years, The ratio of

% do

this case also A.unot, in our oplmon, ‘come to the asslstance of

4
B e SRR |




the applicant.

.18, In C.B. Dubey & others v, Unlon of - lndia & others

(1975 (1) SLR 580) the Delhi High Court had said that the expression

'ad hoc' in its true meaning would mean stop-gap, that is to say,
wnthout considering all the persons eligible for _promotion.Such_
appointments are subject to be at‘feeted by the rights of those
persons who were not consndered thdugh they were eligible to be
consndered./The Delhi High Court had further observed that even
if the appointments were ad hoc if they were made after considera-
tion of the claims of all except a "fl‘;w and in accordance with
the basis of the selection provided by the rules then those persons
who were -rejected -On  merits cannot Ichallenge these appointments
by pointing out that certain other persons had. not been conciéeﬁl%ed.
In our opinion,” even this ratio does not apply to the applicant's
case, Here it is not a 'question of any rights being effected of those
who were not considered though they were eli‘gible to be considered.
The appointment of the applicant was 'stop-gap' in the sénse that

in terms of -.-the 1983 Rules v'vhich“were under formulation, the

appomtment had not been made through selectlons made by UDS’" )

and, therefore, was not covered under the rules, The applicant's
contention that his appointment was ‘not 'stop-gap' and he was not
appointed without considering all the eligible persons 'because the
post had been advertised and the candidates were called for interview
and selection 'was made by a committee under the 1975 Recruitment
Rules cannot come to his assistaneebecause the' fact remains that
~ pending finalisation of the recruitment rules some arrangement had
to be made to contmue the classes in the college for which ad
hoc arrangements hadg to be made and the appointments were hmlted
for this purpose,

19, The applicant's. plea that the resnondents haue to allow
him to continue as the principle of Equitable Estoppel applles to
his case 1s also one of the contention raised in the appllcatlon and

,during the arguments. Equitable Estoppel is not strictly; estoppel;




26

it is a rule evolved by equity for dolng justice. All the inhlbltlons-
. relating ‘to estoppels need not circum‘scrlbe such a doctrine, Equltabl_e ‘
e'stoppel means - the effect of voluntary :conduct of .a party whereby.' .

he is precluded from assertmg right agamst another who has justi-

fiably relied upon such coriduct and changed his positlon S0 that
he will  suffer injury, iat;/the former _*is allowed to repudiate the

conduct, '('Reliance has been placed on Lila 1 Dhar Sharma v.' ‘Union

of India & others (1986 ATC. 382) and Sangeeta Srivastava - V.

Prof. U.N. Singh (AIR 1980 Del. 27). In Sangéeta Srivastava's case

the Delhi High Court had allowed the petitioner to be admitted
to Post-Graduate Course even though she did not possess the
minimnm qualifications, The back-ground of thi's' case was that the
petitioner had been admittedlduring.the-Sessien and she had regularly
paid fees for about a year, but shel Was not .allowed to appear in
the examination. In this case the respondents were barred by the
rule of Equitable Estoppel to dlscontmue her studles _long after
she had been admitted to M.A. course. In Lila Dhar Sharma's case
the petitioner, who was appointed as a Translator in the Official

.
Language Department, was issued notice for termination of her

his service as he did notﬁﬁ6ss'e—ss 2nd Division in his M.A, examination,
In this case the Principal Bench of this Tribunal had quashed the

termination order on the a’%{nalogy of Sangeeta Srivastava's case

on. the grounds of equity. In this case it was a ‘question of the

petltloner being deprived of his hvehhood after having served for

nearly  four years, The Principal Bench had observed that since the

respondents continued to retain hlm -without any reservation for

'more than four years they were now barred from dlschargmg h1m

on the ‘basis of technical short-fall in his qualification. We cannot

understand how. a parallel can be drawn between the case of the

applicant and that of Lila Dhar Sharma or Sangee_ta , Srlvastava.

In the applicant's case there was apparently no error in _giVihg him
ad hoc appointment, We have already discussed this issue in -pafaé |

supra.
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20. In Bechan Singh & another Vs Union of India & others

(1972 SLR. 397), which is also one of the cases relied on, the
‘appointments to class [ service py interv:ew were - made by the
Government in consultation with !U-PSC,"and ‘the “selection was made
by UPSC, the appointments by c_ombetitive_examinafion had proved
frui’tless. Therefore, the only alten;ative' of appoihtment and selection
by interview was the pessible cours’e.-' 'v’:l‘»he iGovernment had relaxed
the rules and ultimately when the rules were amended and they

became statutory in character the recruitment by interview and

Y amd/
) also the relaxation were regulansed Asuch appointments were held
as vahd. No parallel can be drawn thls case. and the applicant's

case because of the different circumstances of the case. If regular

appointment had been made in the case of the applicant prior to
’ _ coming of the néw rules he could have a claim but such was not

the case. He was only selected for ad hoc temporary appointment

B wkicly for e reaqon, o ambler

ml{g continued for a long period and as alleged by him he

‘was not even asked to qualify in the M.Phil examination. But this

cannot result in the appointment being converted from ad hoc to

\j regular aufomatically. Similariy, in Shfi Om Datt Sanger & others

v, _Union of India & others (ATR 1987(1) CAT 649) where the post ~

of AD(l)s were not filled in a systematic- manner in accordance

with the quota fixed and no meefings were held for 13 long yeers

the applicants were aggrieved by beiri_g depr_"ived of their legitimate

share in the post of AD(I)s and they are being kept on ad.hoc basis

for long years, the Principal Becch of this Tribunal had held that
£1%

. ] TS
the circumstanes of the petitioners are on all Kbme with the case

of Narender Chadha (AfR 1986 SC‘638) and relying on that the}i

directed that the petmoners should be deemed to have been regularly ' ‘

appointed to the service wnth effect from ‘the dates on which they

commenced officnation even on ad hoc basxs. How the facts =aze

of Sanger's case are similar to the- applicant's case cannot be

appreciated. We reject the contention'.'-that this ratio is applicabie

V to the applicant's case.as well.
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21; ' The applicants case is not that of extention of hls proba-- '

tion - beyond any stipulated perlod or that he has been allowed to

continue on ‘a post wlthout any express order of confirmatlon and

so he should .be considered as ' confirmed (State of Punjab 'v.

'Dharam'Singh,. AIR 1968 S.C, 1210). It also does not draw any parall-

el from .the case of Smt. Savitri Devi v Mu-nicipal Corporation

of Delhi & others (1979(2) SLR 540) in which case ad hoc appoint-

ment was not contemplated in the policy decision and the petitioner
was appointed indicating the appointrnent as ad hoc and was not

confirmed and recruited whereas others who were similarly recruited

were confirmed. It is also noteworthy that the applicant had appeared

3V e

‘before UPSC in response to the advertisement and dmy failed to

¥ oo

qualify and thereafter ohey ‘@eA'challenging~ the advertlsement -as
well as the selection and seeking for regulari'sation of thezf service,
We have already 'said that once a person appears in a selection,
he cannot ‘challenge the same because he found himself unsuccessful
in the final result on the grounds that the selection should not
have been held. We have also considered the fact that after UGC

recommendations the new recruitment rules were made in consultation

“with UPSC and they superseeded the 1975 Rules and the eligibility

criteria was made in keeping with the requirements spelt out by
UGC,

22. Qn the above considerations,. we find no force in the
contentions raised by the-applicant‘s in all the Original Applications

that they should be considered as having been regularised because

they have continued for a long time. In any case, the applicant

in this application as well as in OA No. 1051/86 have already goi:

appointment ' elsewhere, So the case before us r.emains'-of the appli-

‘cant in OA No. 404/87 who has not been selected and in whose -
place Dr., Narayan Prasad, the third respondent 'has' been appointed.

and as we underetand now, he has. also ]omed the post. We feel

that the applicant in OA No. 404/87. should have been given further

chance to qualify in the M.,Phil degree examination or to’ attain

A Shordd Aave bens
equivalent qualifications and in the meantime, she mg;(ﬁ continued

"\,
.
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on ad hoc basis. The impleaded respondent, who has been appolnted_

through selection made by UPSC need not be disturbed ln thls-

process.

23. . We agree with the submlss10n made by the learned counsel
for the respondents that in the matter of education where the future “

of our youth is involved the teacher has to be of the right calibre.’

It cannot be said that possession of a -M.Phil degree - is a mere
formality and has no relevance with the task that has to be perform-
i ‘ " ed by the applicants. It is an essential attribute . and attainment
of higher educational qualification imparts th_e'requir,ed confidence
and professionality and perspective to_ the person who attains itt
We cannot permit medio\crity in" such 'matters. They are vital for

the progress of the youth and the country.

We note that the appllcant in OA No. 404/87 has not

’ yet been able to get any other appomtment. So if she obtains ‘the

MPhil degree ~or equivalent quallfication w1thm two chances from
the date of issue of this order or t_hree years whlchever is_earlier

S o her case will need to be considered for regularisation agamst a

.~ e

may be contmued till then agamst any othér suitable post in an
ad hoc measure,

2 |
25, As far as the applicants in this OA and in OA No. 1051/86
B 0 o
are concerned, we are informed that they have already got regular
appointment elsewhere with their existing qualifications. They may
now not be willing to give up that régular appointment for an ad
hoc appointment under the respondents Wthh can only be regularised

later after they attam MPhil quallflcatlon in consultatlons with

Ny UPSC In th1s background we are not givmg any directions m thelr

‘ j/ : reSpect.

\} suitable post under the respondents in consultation with UPSC She |

(
J
:
{
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26, In conclusion, with the’ directions in para supra in

of the applicant in OA No. 404/87 and the observations in

of the applicants in the cher .Original Appli_cations,

these applications with costs on parties,

Bt du S gt -

B B

MBER (A)

Dated: February 1% ,1989,

SK Sharma/PG.

4

' CHAIRMAN (J).




