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Central Admitiistxatiwe TTlhungi

Principal Banch^-rNau Delhi

aagn.- Nns.l. 0ft-:e6l/.86, Oater^. ^
2 .0A^3'29/B7

T. yShrf R. K. . Arora & Cirs. ...« Apolicants ^ ' ' •, \

'V • ,y ^ i'K. --•• • ~'-gsrisus" S-'"' v''. ^

-^niDnr<of-'3ndi.a/^& RespbndBnts- ' ' ;•
::^or:-^thB;.Ap;^:b^nts .... Star H..-Kai.aOT^,-Advocate

For the Respondants ....

2. -rShrl Et.-V:^a Prasad
:5,-athbrs-, ::V- ,•

For .thB'Rsspohdants

For-the'Intsrv/snors

'. :'-Snit. 'Raj K'umaii Chopra, •
Aduccate., '

vwi: Applicants --'.-i;

U arsus • "•

;Sout>'-of;'india i Respondents
-W the-Applifea^ts^ •:Shrl Ou^; ^Wohan- Rao,

?Smt. Raj Kumari Chopra, '; :
Advocate '

. Shri S.'K.-. 8isaria, Adupcate

^3. .Shri •H. ' Siuarama Krishna...., "Applicants
and Others•

• - • .H- • Versus . . • -

Govt. of India &Drs. .\,Respohdants," :

-For the-Applicants ... Shri Ouba?'Wohari Rao,
Advocate •. ; •

•For the Respondents .. -S™t. Raj Kumari Chopra.-
Advocate, .

CORAH: HonVbie Shri f.K. Kartha,Hon'bla Shri I. K. Hasgptra, Administrative li-a-—.

1; Uhsthar Keporters of iccal papers may be alloued tc
see the 'judgament. u -

2. To be referred to the Hepprtar.or not?^
'Caudgement of the Sench delivered by Hnn'ble,

Shri P.K. Kartha, yice-ChairmanJ

Ths opalicar.ts Ir: =Wese applications ars uor^-

in the Income Tax Oepart^^Snt. The applicants in OA-"-;£5
- belong to the Stenogra=n.rs-Cadre and are uorking r- '-
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. The applitsant* in .th« other tuo applications "tialong .

; tD th« *iTit*fc«ri»l-c aBT«-*nd ar s wxirkinp in Andtea

. Ptatfaih. f haix, iiBxt ^o«btia3n is to th« ;pnat :of

>lnapactOT ftf i ihra** tax f or wM'Ch -Rm!iua-±»««t'ahEfc*B ..

;' u*c» .nada- J:n-:T9^-;;^ifct,irt» •a»«».;B«rB' **oBri«d^aa«tew«^ •"

• pMC-feiItaly u»-a.f-, "-t'st itetateer, "t9a5«"' 1%»y-

^pwtding th» asBTiriaant of the .Rules, tha. T.e*nondsnta»

tflda HthalT latiwBf "datad lat Uctiafasr, '1-9eS..,./ilscijlw3 to

maka the pr-omotions on the basis of the aaarriad Ruliaa.

All the applicants are cla-i-wing thair prQ®ot±on in

1aocnjiatarffia.uath ,,ta!W :pr-iwA.*xoB-y,tif-. ttra,- -

As cuWKjn qussia.tma: tsf law haira baOT rai^^ in .feha;*

ap.oliratxDTis, it is prcrposKi "to "dsai uxth ths .saw In

a. comnnn judgBiriant,

2.

may consider the salient prouisions of the Rules.

3, Undar the. unamendsd F?ules, Upper Division Clerks

and higher ministerial grades, Stsnographars (OE) and

Stanographars ,(Selection Grade), with three years*

sarvica in the respective grade, uho have qualified in

the departmental examination for Incoras Tax Inspectors,

ar.s eligible for promotion as Inspectors of Income Tax.

Dne-third of tna total number of vacancies ate to be

filled by direct recruitment and tuo-thirds by promotion

from the catagorias raantionad abova. As regards promotion,

the namss of all such qualified candidates are to be

arranged in tsio ssparate lists. In ths first list, the

namas of all siaiifiad persons are to be arranged in order

of s.sniority tha Departmsnt. In ths sscond list, the

naniss of ell --= qualified psrsons uill be arranged

according t- cats/yaar o" passin; the dapartngntal

,T

1--
Before ua Consider the facts xif -these casas:, we

ixamination, --ouids::; that the persons uho pass the

«• • • ^ • I
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sxamiriation on .ths. 'saM ulii ba; arxahgad .according

;to' ttiaiT •sBnioirit^ ttie fiepartmant.i'iAeiB^ tiie^ioapproy al , • "

•'of the ;p9T:sons in the two : ; ^.-7-^ by .ths-,PPCsF

the, namas of all iselectad candiBa.tas '.\iill. be .embddiad

-in tub sBoariite^listsi A/acanciss dn' ths prctraption .quota
• ,u,iA-i be fidlad al.tsrriatsijfiy'f.x:"om,.thB tu^o 'lists.. .•

~ 4'.. By th'a letter datsd ilst OctobOT., 198.5, it uas'-

•' dsci-dsd' .to' intr:cEi.Lica' a -pUDta ,=,sy st0ro :fn - sanxm-xty' .f,Qr. the

purpose-of "prrpihot'ibn to .'the pdsti. 'af Inspactor- of I.ncbms

^^J.ax.: vTtds uas-.in;;acc:OTdanae ,ux:t^ pr.d'posad amandmen.t

i''to-.tti3-.Rul.8Si ---..It uas d.acidsd ..to fdx -up ."^a. qiiota for' i;he

.niinisteHal P^r,s's-i{SupBrA/j;sor a: Gtadss I/and. ,11; .Haad ,, : "

' CXarks,' -Tax Assiitants, and.'jJpper OiviBion -Clark's)
•Stanog'rapher Group-in :the ratio/of; 351,,;ri.-s:, I-thrae -

uacancies.-.for ministeriai group and one f or stanpgrapher.

group for filling up the antire"promotion quota'in the
-.cgdre.of Inspactor of Income-Tax.' This quota uas

i. applicable for fiil-ing up one-third v/acaHcias of promotion

on the basis of saniority-curo-marit and also "for filling

up the other:one-third vacancies on the basis of the

•date/yaar of passing. Thesa instructions uare to be

applicable u.'a.f.' 1.1Q.1985. It uas added in the letter

' that the.Rules of 1959 uare being -amsndsd.

5 -The Rules were amendad by notification dated 8th,

Septamber, 1985 iJhich uas publishad in the Gazette of

India on 20th Septembar,'1986. The amsndraent uas given
ratrospactive effect from 1.10. 1985, i.a., the data of

the letter raentioned abova. Accord'ing to the amandmant.
Supervisors, Grade I and Grade 11, Head-Clerks, Tax

Assistants, and UQCs (l^inisterial Cadre) end Stanogr aphar s

Grade 1, Grade il and Grade III (Stenographers C3dra),uitn



qtmlifisd in tha ctapartaiwtai Ir^
T: ii %iit|iwi-iti-Tir f nMa«
of .»l_L.Wch cantiid.*tmai;:3i)tall-be arxangad

-saiiarafai .iiats for assh cadie. • In

thB first list, names of all th.^ualiriBtl candidates
fElling 'in a cadre ,• shall ba anrang.sd in ord ar of
sBTiinrity in tha department. In tha sBcdnd list, the
names of all the qualifiad parsons falling in a cadre,
shall.'be arxangad according to the data ot, as the case

' may .ba, .the yrar of pasatng the «*aF«rtmental'ctwp^ tive •
e»^nafcion, .^irTwidad that the parsons uho pa-ss the
Bxaiiinatian Dn tha sama^data sh^ bB arrangad according

' to tt^lri:r; s«niOTity in the ttepa±4a^ On e» .«ppr«w.l. -.
' of .parsons in the said lidts, Talating to aach cadre by

the DepartmBnt Promotion Committee, the names of all the
selected candidatss shall be arranged in tuo Select Lists

in the ratio of 3 .! 1, one containing tha names of the

parsons from both the cadres on the basis of seniority,
and the other containing the iiamas of parsons frotn both

the cadres on the basis of the date or, as the case may

be, the year of passing the departmental sxaraination.

Vacancies in the promotion quota shall be fillsd from the

said tuo Select Lists in such a manner that the ratio of
3:1 is maintained betuaen the' E^inistsrial Ca:!rs and the
Stenographers Cadre.

6. In the Lxplanatory Bemorancum accompanying the

notification uharaby the Rules ueie amended, i- -'as

mentioned that the amendraent uas mads follovJina

reprssentatiGns from t-n= Staff sid=. it i-'ss

that "sincd these instrucLionE are airsady ==- -

h;
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. and ths amsndmentx-. of' theV Ruias ;i r. t o pa.jtiil o-r

' vthe ;sm.d pD:sitionV;fotinaily,.^^.^^ ba advatsaly
fsctad as a rGsult of; the TBtrospectiu e sff act '• •*''

^ibeing-igiuan ;to :t;hi,s^nDtificati'Dn'.^^^ • •- > •" '

' ;3* .. .• -anpl^^'ts 'in -thase." aiDpiiEati0nB .ihave .c
'that thay .ar.B. entitisd to prpmption ;tD.,tiie •pd'i^ Inspector ,
of Inconia Tax iTj. accDrdBhca With the-'priui^ons of the

-unamsndBd iRulss,, 'Applicants'in .'DA !iyqs. 329/BT and 402/87 :

' have also; prayed f or •quasMng- 'thB riQtificatidh dated ..

a.:,9f19B5 uhsreby the fiuies ware amanded by

B, , The. admii-tsd ,factual ;po&iibn-vi.E that-'the .r Bspondanfesi'.

••-JLiiS. their -^ahctibn;; latter \dat§d -i^a'ted' ;50q •
.tamporary. posts, of Inspectors -of ,'lncp'ma :tax": along .with .- • •"

othsr posts, f or impleniBnting'.ithe proVi-sions 'of •-SBction

133-B of the income Tax. Act.. ^TKa-questioh-.ari^ng f or."

.consideration is uhether the' posts are 'to be filled in '

accordance uith the unamandad Rules or the araendsd Rules.

9. In 0,A.56l/85f the.Tribunal had passed ah' order

on 1.9,,19B6 to the affect that It is not adi/isable to

stay th0 .-D.PiC. pr.Dcesdings and that i't'aay be held to

consider all ^eligible candidates ."in accordance uith the

Rules". This uas jiarifisd in the subsecjari't order dated

•12.9.T9B6 as follcajs:-.

. "In making iSs order, dated 1. 9. 1 9B5, ^uhat the
Tribunal intanded..lias that the O.P.C. may be
held to consiriar all eligible "cateidates in

'. . accordanc= -biith the Hulas as t.hsy stood on
that day, Lh= resporidahts int=-^d to follou

, ' • any other -Hiiia, ..thay shall not dc, sa. unless.
thay obtair. ordars of this Tribur:=l."

10. Thareaftar, ih= Rules uere a-'asnd^- and the

rasponclants filK: "5^-936/65 seeking vacE-tirh of the

ord=r iatac 12. =5 'J.,?. C. vs=.s"Ecr r H=ld in

accordancg ^.-ith v, . issn-es rulss subjac;. za the ultimata

>6..}
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Dutoo«B--of the apDlicaiinn. .Titaa^isw^d^iif^so

undertook to-ksep fii/e-pnstB J^tsarvtd'nox the .applicants

'subjact to tha reaul-ts of J:he applapation.. The saidP.
uas-coTisidarsd by the Txibunal on 2^i^'t3B7, uhan the

Txifaurtal obsarvad tfrat the proper cnur-^a uould be to amand
. -the apolication. Accordingly, tha appllcarrts in 0A-651/B6
•::-a rstrasneti.ti.tf8

amandmant of tha Hulas. On 22.1.19B7, tha Trabunal

further diractad that any promoUon mada uill be suboact

to tha rasult of tha aoolication.^

11. From the foragoing discussian--, it uill'be saan
that though sanction for the craatiDn of-3D0 posts of
Inspectors of Income Tax had been'given on 29th 3uly,19B6,

' ~\hsse posts-ramained uofiUed.-fciia'iStha.iamendail-RulBs^uEre ^
brought, in to. force by tha, Trot^Pxcatipn;^ .•

/i-retrdspedtivelyifrom 1> --i "

; 'iz. •: Ue: haua'*caranully gpna-.through tha racords of tha
i 3/casas^nd ,have heard,^ha.;;la:ar.ned,.C^^ the, parties.

' Jt-is clsar.:thatUt uas artar; the'.^rs,spdndantV
" amand tha Rules wi^. their .latter dated 1. ID. 1985 that

5D0.pasts of .Inspact.Qi-s ,of .iRCOnia tax, tier'a sanctioned

their littW -dated 29.7.19B6.. 'There is"nothing to indicate

•bh-rsccr^ that the respond ants took any action to fill up ^
th=^" obsts s6dri- after tfiey uers crsatad. .The applicants- in l

draun our att^tion to a note dated 8.8.1986

"uUr2=? th= list of 'eligible candidates, for ths promption •

' of Inspectors fToin.mnistariaa Cadre and Stenographers

Cadr^, a separate^list of.the xaserved.category candi-

: :,dafess sEught tc be circiiiatad araong the eligible
--i--! •^ri= £.dvics thsy should chsck theCan- •=- '• ^ , -

«• • • 7 • • i
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corractnBss .of -the .nMin3S^:iri 'itiBSB »Q.ist s='and

"if any , might :b8, broiigfit¥ tfb; iha noi^ca- dffVthB .Tsspondsnrts

ui'thin one week of -ttTfe'-^aia Mftiwarcui-a^ -of ' the

•:';^+^r u"aE j^n connactijon!^^^^

; ",^rbnmMdn"':tsITttiSifca^e€of' ;iiTspacto:^ ' i ""V • '
\:;:;"/_^-<V^KapoDr.>thev;-/ \' l-'•—• •••" ••'- / ^

=' ^ lii: r-Sh£i;:T/-ls'arftad •couhssl f/di/.tfiS: .Applicants. stated tihat

'•^^tia-nd'te 'dat3ia'•E';B;i9B.6-mentioned indicates that • •

\ 'ac'^on f or. Tiiiihg -pp- th8^po;stS' had bsen-initiated''by , ' '

i' ':ths -re-spbndsn£"S''ori- that^HBtei. '"fhis^a's denied-by the ' ' ' ''

-5L'ea'r:'n,sdlcDuns^'';f:pr >the.^rasppn.d ; ,/•

'̂; ;'€-hopra, 'u'Ho'itir'ffi'sD^ ordar-•.passsd;'by. , . , •'.

^^•:mada• tiiii''bB'".isUbisct t'^-t;h',B:'iasul±y.'bf,-the.'.appix •

-•:':-The- Waidrbrd:Bt.',aasCjpas,sad-Hp^ 'to^.the •.niscellaneous •>

•;'V''P8'titi-Dn"'fJbV33^^ the r.'espond3nts,f'or--.viacating
" .the -stay order-dated'12. SiM-986-and •P1P-76/B7'filed by ' ,

the applicants for- amending-'thB 0. A.r f or challenging the

' • ':retfdspec£iue :dpe'r;atio*n, of .'the amended-rules.

"14. the iaarned counsel for both the- parties have •

• " rglied upon a catena of au.thoritiBs .in respect of their
• '. . . * ... .' - , * . "
V .respective cpntanti'ons, , _^

•••••• •'-'.•In oU'r opinion, .the decisions ^relied 03t^, ••/••-.he -

•; learn 3d counsel for both the parties are «listii-igui shablB •

' riji'S' none, of thera. is diracUy relevant, to the' Issue arising

irbr consideration ;in these applications. nasic issue

is Uhethar- the applicants.have a vested right^ promotion

to ths posts sanctionad vide, order dated. 29.7.1^6, and

uhsther thsss pests are-.to ba fill.sd tip under tne unassnded

' -or the a.Sisnded .Hjl.as. In case the applicants ..Hsve a vested

•*C-'g=s rslles 3'/ the laarnao couP-sel c-" ^

Y.8. Rangaian is.'-. Sriniuasa f?ac, "-o3 (j.
i-x-i'laior f^.— Sin-hal Ms. O.u.,, Armed Fores;.:-.,
Services, 1972 SC 62S; and Ex-Capt. K.C, fer, and .-.nconsr

•Ms. State of Hsr^ana & Grs. ,1984(3) Si-i. 2F
rali^d '-J----- by ' tha'learned Counssl c ---5s:>nr-,3 onte

k.l'.r.. 195r£i:^--18,_124; A.I.-.. 196E :~C.
A. I.'.. 'i96't 5.-. '1334.
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xight to pronrntion under ths unanand^d «ui-Ka, tha saii«
cannct be taken auay ^by a rati^ospectiue amE^ndmsnt of
the aulB3. If thay have nxi such-nested Tight, tha
po^ts could be fxllBd up in accordant uith tha an.endBd^
Rulas. This xs thB Btrict legal pa«.tion.
15. The concept of 'vested right' has bean conaidered
by tne Suoren.e Court m tha context of retrospautiva
an^andmant of statutory rulas. According to tha said
concept, arcotions that have already bean earned ^ndsr
tha pravxous rules cannot be taken away by retrosoaotive
amendment of the rules (vi^ U^ng Commander X Kumar a.
union of India i Others. 1SB2 (2) 5CC 116). Ukeuxsa,
the benefits acquired under the previous rules cannot be
taken auay by a retrospactive amand^ant-lvidBAr^a
i Another Vs. State of Haryana, 1984 (3) SCC 281 and
T,R,. Kapur 'Us.;Stat9 0f ;Harya^ -l-SBS (4) SLR .15.5). . The .

; ;.rioht; accrued., to, officers under; the^revious rules in-.^he
,;ymiii5er-^of--'dat3rmin^tic prribair •̂ eni^or ity vca^ot:be; ?
:, taken ^ay,by retrospective:amBnd™ent (vi^ PvO. jAggarual
' Vys:. State^-or U.P., ^ Ag^rual'̂
•" ..casB,th8..SuprsmeCourt:ralied upon the follou^ ^V;. :
VObservations in T.R.: Kapur'.s case.;-. :

. "It is ueli settled that the poueir .to frame

carries uith it tha pouar . to

vl; T^iloki 'Hath Khosa. it is.^equally uell ^
that any rule uhich affects gI t^ron tfbB considsred ,for^;promotion ,is a ...

• ; . . . L^dllLn of sarvice although --hances^o.^^
rhrt^fnrauthority'c^rnpetsnt'to lay ,

for_p.o.otion.^is a^
r~- =ll^i-at^ons and suitability for promotion are

0^
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to a uall rscognased principle that the
baneRits acquirad under tha Bxistmg rules
cannot bs takan a"ay by an amendment with
retxospBCtius .effsct, that jls to say, thare .
as Tia pousr to make such a rule undar the '
proviso to Article 3D9 uhich affects or
impairs umstsd lis^htsr Th-arafora, unless
it is spacifically prouided in "tha rules, the

1i . • -.i euoioyBBS-uho Tars .valr:eadyTJ:pr0BiDt,aii;:!bHf:0r-B the
.amendiDBnt of tha rulas, cannot ba rwarted

' ;; •f arid-.rthaij^.fpi'gmq.tab.n -iC'antiDt; bB^.Tsca^sd,:. Tiln, -
-•.._otharuortj;Sj 'isuch' r:u'ls-s>.iay'ing-iid,qijriT-.,'qtjali-^ .:
/^v^iGationfet^l^or^f.pr.qmotiap,;. mad ,uith'.,r:elrpsp,,B:c-r ,• ^~ •„. <

• ..itivB;^.affect-must••iiec3ssMlly;:,satlsfy' ^^^
• Vv- ; ' tests:"-of\."Ar-fcicl,ss- 14 ..and. .16 (1.) "af-ttie» : . y-':

. ... ."Co"nsti'.tuti:Dn,'*i

17. It IS, thearaf prB,. clsar.-tnat ttrdug^--s" f!^e ulTtch

affects thB right of . a ^person to-ta considsrsd, f or

, -aroaotann .i s .ta iCDhdi tian •of sarulca ,'rasr.e "ChahcBs . of

•v.prqmo.trpn may'':ntit'.b.B- .so; • - .•• .. '

.18; - -.ro :;ojjr-;niind,^^-.t^ of .tfis^ '̂R^^ afTact •

, -the ^chances pf- prqmQ.tion .of'-'tHs, app-i^^ ^^
flere ,'chance-s 'of pf omotiori ^are not," Houevar-, "• cqnditioni ,

of- ssruics. Thera is no statutory;rule stipulating that

: the..vacancias are =r0iM.lr.Bci.- to ba filiatd .up-iramBdiataiy.
af ter they arise. . A r'easonablB time may be involved in.'

procassing. the' filling, up' of uacanciss. vieu of this,

it is for the Goysr^ment to consider as to uhep a post,

way bs filled up and in Vhat manner. - In the. instant cass,.

before'the creation of "500 temporary ^pqsts of Inspector s of;;;

Income Tax, -the jGovernmant had' takan a; conscibuis policy .; ?

decision'uidB -thaii. ,letter dated 1. ID. i 985' to amend the

Rules. - The D.P,C. uas not conuBned before the Rules uere ^
actually, amendsd by notification dated 8.9.1986. In

•uieu of this,, ue a.rs of the opinion that the filling up

of the posts i,n -accordance uith the provisions of the

- =ni=nci-2cf Sul3s. cannot be pail ad in question.

In the facts and'circurastahces of the case, ue

-hold that th2 resp'ondents Have not committed any
Oi ' - '
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.iilagality or uriconstitutionality in filhajig vupV thB ,•

nauly craatgd .ipo'sts of 'inspectors- of Income Tax ivjl'dB , ,,

sanctxnn l:Btt8r/'daiaidf-!29.,;7^il9a'6, .in: acc:prd,^nce^:;U^^

ithQ.TpmviBiorrs 6t ihshainB^Bd.vRuiesi ' ThB,.-£ -a .

amendmant .of the .Rulas iCannot. al so bs said .?;to; .hau;B ' tak sn •. : -v

auay any vastad ^rxght the^japplicant-s .to%:pr;amo?t^n, it..,''. '.l i;

•niay.bs.'".that "ths .r3trdspactiv;e. jamandmant- of ".'the-fltilss •• .

has .di^tsd thB ^cliancsB/of vpr.bnratian::Df ,.th.s -.'ap.plican.t.s."

The'vrstr.o.Bpactive -anie.nd.'iiBh't-of."the rRulSis cannu.t'. be ;

quashad on that ground,

I.'-i^^nVfttire-.see ^no'tmaEit .in
' :'̂ nd;-.Da^4p:2/87-''and,;.di'smi;s^^^^^ '- Th'R par-hfa'g i.tni:-.hapT- • -'•.jf. '

. ^ -•4L<it-J«::a&Dpy'.grf.'•jOTriw '̂O.'-v.pl.'yT^yi in ^
jsiKJh qof^sthi^'BaiB

CI. K. Rasgo^^;
.Administrative flamiTst

(p. K. Kartha)
•Uice-Chairman( Judl,.)
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